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DECISION — WC94/5 (WAG6017/96) - Ngaluma/! njibandi

The delegate has considered the application againgt each of the conditions contained in
s190B and 190C of the Native Title Act 1993.

DECISION

The gpplication IS ACCEPTED for regigtration pursuant to s190A of the Native Title Act
1993.

ererenena.. 1999
Lillian Maher Date of Decison
Deegate of the Regigtrar pursuant to
sections.190, 190A, 190B, 190C, 190D
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Information considered in making the decision

In determining this application | have congdered and reviewed dl of the information and
documents from the following files, databases and other sources:

The Working Files, Regidtration Test Files, Lega Services Files and Federd Court
Application and Amendment Files for clams WC94/5 and WC95/3. These native title
determination gpplications were lodged with the Nationa Native Title Tribuna prior to
30/9/98.

These gpplications were combined by order of Justice Nicholson, in the Federal Court
on 8 March 1999. The Orders dso alowed the addition of a number of gpplicantsto
the combined application.

Other tenure information acquired by the Tribund in relation to the area covered by the
goplications;

Working files and related materids for native title gpplications that overlgp the area of
the Ngauma/lnjibandi applications.

The Nationd Native Title Tribunal Geospatia Database;

The Regigter of Native Title Clams;

The Native Title Regider;

Determination of Representative ATSl Bodies: their gazetted boundaries,

Submissions from the Western Audtraian State Government in rdation to the
goplications;

Note: Information and materials provided in the context of mediation have not been
consdered in making this decision due to the without prejudice nature of those conferences
and the public interest in maintaining the inherently confidentia nature of the mediation
Process.

Summary of proceedings

The WC94/5 (Ngduma/Injibandi People) native title determination gpplication was lodged
with the Nationd Native Title Tribuna on 20 July, 1994. Pursuant to the Trangtiond
Provisions, applications lodged prior to 30/9/1998 are taken to have been filed in the
Federa Court. The Federd Court reference for this gpplication is WAG 6071 of 1996.
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The Applicants are David Danie, James Solomon, Tim Kerr, Daisy Moses, David Walker,
Roger Barker, Jll Churnside, Bruce Monadee, Woodley King, Kenny Jerrold and Les
Hicks on behdf of the Ngaluma people and Mary Waker, Trevor Solomon, Bruce
Woodley on behdf of the Yindjibarndi people. The area subject to clam islocated in the
Pilbararegion, Western Audtralia The Aborigina Legd Service of WA represent the
gpplicants.

There have been three amendments to the gpplication since it was deemed to befiled in the
Federd Court. The first amendment to the gpplication was filed in the Federa Court on 3
February 1999 and went to a Directions Hearing on 8 March 1999, the amendments were
alowed in the form presented to the Court.

Subsequently two further amendments were filed in the Federal Court, the first on 2 April
1999 and a further amended application was filed on 30 April 1999. The matters went to a
Directions Hearing on 6 May 1999, Justice Nicholson dismissed the amended application
filed 2 April and ordered that the Notice of Motion dated 30 April 1999 be stood over to a
date to be fixed.

(@ AtaDirections Hearing on 2 June 1999, Justice Nicholson made the following Orders:
A section 29 notice was issued on 03/02/98. Pursuant to the Native Title Act the
goplication isto be consdered for regigration within 4 months of the s29 notice being issued
or as soon as reasonably practicable afterwards. The four-month period ended on 3 June

1999.

All references to the * gpplication’ or the *amended gpplication’ in the present decision,
unless otherwise stated, refers to the application as most recently amended.
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A. Procedura Conditions

Information, etc, required by section 61 and section 62:

190C2 The Registrar must be satisfied that the application contains all details and other information, and
is accompanied by any affidavit or other document, required by sections 61 and 62.

Detailsrequired in section 61

61(3) Name and address for service of applicant(s)

Reasons relating to this sub-condition

Requirements are met.

The names of eighteen Applicants are provided in the amended application Mr David Danid,
Mr James Solomon, Mr Tim Kerr, Ms Daisy Moses, Mr David Walker, Mr Roger Barker,
Ms JlII Churnside, Mr Trevor Solomon, Mr Les Hicks on behaf of the Ngarluma people and
Mr Bruce Monadee, Mr Woodley King, Mr Kenny Jerrold, Ms Mary Waker, Mr Bruce
Woodley, Ms Michelle Adams, Mr Jmmy Horace, Ms Linda Ryder and Ms Judy Albert on
behdf of the Yindjibarndi people.

The address for service is provided at Part B of the amended application.
| am satisfied there has been compliance with the procedurd requirements of s.61(3).

61(4) Names of personsin nativetitle claim group or otherwise describes the persons so that it can be
ascertained whether any particular person is one of those persons

Reasons relating to this sub-condition

Requirements are met.

Schedule A provides named persons and aformulawhich describe the native title claim group,
the description is in such amanner for it to be ascertained whether any particular personisor is
not in the native title claim group.

| am satisfied there has been compliance with the procedurd requirements of s.61(4).

Application isin the prescribed form?; lodged in the Federal Court, contains prescribed

61(5
®) information?, and accompanied by prescribed documents and fee

Reasons relating to this sub-condition

! Notethat in relation to pre 30.09.98 applications, the application does not need to bein the prescribed
form as required by the amended Act. Note also that pre 30.09.98 applications are deemed to have been
filed in the Federal Court.

2 Note also that “ prescribed information” isthat which is required by s62 as set out in the text of this
reasons document under “Details required in section 62(1)”.
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Requirements are met.

The gpplication was lodged with the Nationa Native Title Tribuna on 20/12/94. Applications
lodged prior to 30/9/98 are taken to have been filed in the Federa Court.

The gpplication contains the prescribed information and is accompanied by prescribed
documents.

| am stidfied there has been compliance with the procedura requirements of s.61(5).

Detailsrequired in section 62(1)

62(1)(a) Affidavits address matters required by s62(1)(a)(i) — s62(1)(a)(V)

Reasons relating to this sub-condition

Requirements are met.

A clamant gpplication must be accompanied by an affidavit sworn by the applicant/s.
Affidavits have been recaived from dl eighteen Applicants: Mr David Daniel, Mr James
Solomon, Mr Tim Kerr, Ms Daisy Moses, Mr David Walker, Mr Roger Barker, Ms Jll
Churnside, Mr Trevor Solomon, Mr Les Hicks on behdf of the Ngarluma people and Mr
Bruce Monadee, Mr Woodley King, Mr Kenny Jerrold, Ms Mary Walker, Mr Bruce
Woodley, Ms Michelle Adams, Mr Jmmy Horace, Ms Linda Ryder and Ms Judy Albert on
behdf of the Yindjibarndi people. Competent witnesses have witnessed the affidavits.

I note submissions made by the Crown Salicitors Office at pages 2 and 3 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended application and are no longer relevant to this gpplication.

| am satisfied there has been compliance with the procedural requirements of s.62(1)(a).

62(1)(c) Details of traditional physical connection (information not mandatory)

Reasons relating to this sub-condition |

Requirements are met.

Detalls of traditiona physica connection has been provided in Affidavit form as an attachment
to the gpplication.

| am satisfied there has been compliance with the procedura requirements of s.62(1)(c).
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Detailsrequired in section 62(2) by section 62(1)(b)

62(2)(a)(i) Information identifying the boundaries of the area covered

Reasons relating to this sub-condition |

Requirements are met.

A written description of the externd boundary of the areaclaimed is provided a Schedule B of
the amended application.

| am satisfied there has been compliance with the procedural requirements of $62(2)(a)(i).

62(2)(a)(ii) | Information identifying any areas within those boundaries which are not covered by the
application

Reasons relating to this sub-condition |

Requirements are met.

At Schedule B and Schedule C of the amended application the Applicants have provided a
written and spatial description of the areas within the externa boundary of the areaclamed
which are not covered by the gpplication

| am satisfied there has been compliance with the procedura requirements of s.62(2)(a)(ii).

62(2)(b) A map showing the external boundaries of the area covered by the application

Reasons relating to this sub-condition |

Requirements are met.

A map showing the external boundaries of the area covered by the gpplication is provided at
Attachment 1 of the amended application.

| am satidfied that there has been compliance of the procedura requirements of s.62(2)(b).
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62(2)(c) Details/results of searches carried out to determine the existence of any non-native title rights and
interests

Reasons relating to this sub-condition |

Requirements are met.

Attachment D to the amended application consists of details of searches, which have been
carried out in relation to the land and waters, and provides information to access results of
searches.

| note submissions made by the Crown Solicitors Office a pages 2 and 3 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended gpplication and are no longer reevant to this gpplication.

| am satisfied there has been compliance with the procedural requirements of s.62(2)(c).

62(2)(d) Description of native title rights and interests claimed

Reasons rdling to this sub-condition |

Requirements are met.

A description of native title rights and interests claimed is provided a Schedule E of the
amended gpplication. There are 12 native title rights and interests specified.

| am satisfied there has been compliance with the procedura requirements of s.62(2)(d).

62(2)(e)(i) | Factual basis—claim group has, and their predecessors had, an association with the area

Reasons reling to this sub-condition |

Requirements are met.

The Applicants have provided agenerd description of the factual bass on which it is asserted
that the claim group has, and their predecessors had, an association with the area at Schedule
F of the amended application.

| am satisfied there has been compliance with the procedurd requirements of s.62(2)(e)(i).

62(2)(e)(ii) | Factual basis—traditional laws and customs exist that give rise to the claimed native title

| Reasons reling to this sub-condition |
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Requirements are met.

The Applicants have provided agenerd description of the factual basis on which it is asserted
that there exigs traditiona laws and customs that give rise to the claimed native title a
Schedule F of the amended gpplication.

| am satisfied there has been compliance with the procedura requirements of s.62(2)(e)(ii).

62(2)(e)(iii) | Factual basis—claim group has continued to hold native title in accordance with traditional laws
and customs

Ressons relating to this sub-condition |

Requirements are met.

The Applicants have provided a generd description of the factua basis on whichit is asserted
that the claim group has continued to hold nétive title in accordance with traditiona laws and
customs at Schedule F of the amended application.

| am satisfied there has been compliance with the procedura requirements of s.62(2)(e)(iii).

62(2)(f) If nativetitle claim group currently carry on any activitiesin relation to the area claimed, details
of those activities

Reasons relating to this sub-condition |

Requirements are met.

Schedule G of the amended application provides details of activitiesin rdation to the land or
waters currently being carried out by the native title claim group.

| note submissions made by the Crown Solicitors Office a page 3 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended gpplication and are no longer relevant to this gpplication.

| am satisfied there has been compliance with the procedura requirements of s.62(2)(f).

62(2)(9) Details of any other applications to the High Court, Federal Court or a recognised State/Territory
body the applicant is aware of (and where the application seeks a determination of nativetitle or
compensation)

| Reasons relating to this sub-condition
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Requirements are met.
The Applicants provide details at Attachment H of the amended gpplication of 4 nativetitle

determination gpplications that have been made in reation to the whole or a part of the area
covered by the gpplication.

| am satisfied there has been compliance with the procedural requirements of s.62(2)(g).

62(2)(h) Details of any S29 Notices (or notices given under a corresponding State/Territory law) in relation
to the area, which the applicant is aware of

Reasons relating to this sub-condition |

Details are provided at Schedule | of the amended application of two exploration leases and
one mining leases the subject of section 29 notices.

| am stisfied there has been compliance with the procedura requirements of s.62(2)(h).

Reasons for the Decision

| have set out above the reasoning in respect of each of the relevant sub-sections of sections
61 and 62 of the Native Title Act, and on the basis of the application and accompanying
documents, | am satisfied that the gpplication meets the requirements of this condition.
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Common claimants in overlapping claims:

The Registrar must be satisfied that no person included in the native title claim group for the
190C3 o o RN .
application (the current application) was a member of the native title claim group for any previous
applicationif:

(@ The previous application covered the whole or part of the area covered by the current
application; and

(b)  Anentry relating to the claimin the previous application was on the Register
of Native Title Claims when the current application was made; and

(c) Theentry was made, or not removed, as a result of consideration of the previous application
under section 190A.

Reasons for the Decision

A search of the Register of Native Title Claims undertaken on 25 June 1999, reveals 5
overlapping applications. WC96/61 (Kurama/Marthudunera— Geospatia confirmed this
overlap to be amapping error), WC96/61 (Innawonga Bunjima Niapaili), WC96/89

(Y aburaralMardudhunera), WC98/40 (Wong-Goo- TT-O0) and WC99/3 (Kariyarra).

At the time the Ngaumal/lnjibandi application was made, none of the overlgpping nativetitle
applications were on the Regigter of Native Title Clams

As a conseguence, s190C has no operation with respect to the gpplication under
condderation.

| note that in submissions made by the Crown Solicitors Office a pages 3 and 4 of |etters
dated 18 December, 1998, it was argued that the litera interpretation of s190C(3) would
“produce anomalous results’ and to avoid such anomdies “dl dams made by cdlamant groups
including persons listed in more than one claimant group, should be denied regigtration”.

In my opinion, this submisson has no substance a law. My consderaionsin relation to the
ub-items of s190C(3) above make it clear that | need have no regard as to whether or not
there are any common claimants between this gpplication and any overlgpping claimant
goplications.
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Certification and authorisation:

190C4(a) The Registrar must be satisfied that either of the following isthe case:

and (@ Theapplication hasbeen certified under paragraph 202(4)(d) by each representative
Aboriginal/Torres Strait | slander body that could certify the application in performingits
190C4(b) functions under that Part; or

(b) Theapplicant isa member of the native title claim group and is authorised to make the
application, and deal with mattersarising in relation to it, by all the other personsin the
native title claim group.

Reasons for the Decision

A representative Aborigina/Torres Strait Idander body has not certified the gpplication.

I note submissions made by the Crown Salicitors Office at pages 3 and 4 of |etters dated 18
December 1998 in relation to this condition of thetest. The submissions were made prior to
the amended application and are no longer relevant to this gpplication.

For reasons provided at s.190C(5) | am satisfied that the Applicants are members of the
native title clam group and are authorised to make the gpplication, and ded with matters
aisgnginreatontoit, by dl the other personsin the native title claim group.
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Evidence of authorisation:

190C5 If the application has not been certified as mentioned in paragraph (4)(a), the Registrar cannot be
satisfied that the condition in subsection (4) has been satisfied unless the application:

(@) Includesa statement to the effect that the requirement set out in paragraph (4)(b) has been
met; and

(b) Briefly sets out the grounds on which the Registrar should consider that it has been met.

Reasons for the Decision

Under s.190C(5) if the gpplication has not been certified | cannot be satisfied that the
condition in s.190C(4) has been satisfied unless the application includes a statement to the
effect that the requirement set out in s.190C (4)(b) has been met and briefly sets out the
grounds on which the | should consider that it has been met.

Section 190C(4)(b) requires that the agpplicant be a member of the native title claim group be
authorised to make the gpplication, and ded with matters arisng in rdation to it, by dl the
other personsin the native title claim group.

At Schedule 1 of the amended application the eighteen Applicants are included in the named
members of the native title clam group.

At Schedule R of the amended application the Applicants Sate that the native title clam group
authorise the gpplicants to make the native title determination gpplication and to dedl with
matters arising in relation to it according to the decison making processes of the Ngarluma and
Yindjibarndi claim group.

10 of the named Applicants are Elders of the Ngalumaand Injibandi people, their affidavits
gate that “ The applicants have been authorised in accordance with traditional laws and
customs to make the Native Title Determination Application and deal with mattersin
relationtoit. The authorisation of the applicants has taken place during meetings held
by the Ngarluma and Yindjibarndi group” .

The remaining 8 Applicants, described as members of the Ngaluma and Injibandi group, Sate
inthar Affidavitsthat: “ The decision to authorise the named applicants was in accordance
with our traditional laws and customs because after consultation and discussion
amongst members of the Ngarluma and Yindjibarndi people it was decided that
important elders who have authority under traditional law to speak for Ngarluma and
Yindjibardni country must be included as applicants as well as some younger people who
can help the elders under stand the white fella processes involved in native title and who
represent a range of different Ngarluma and Yindjibarndi family groups’ The
Applicants affidavits describe a process of decison making as set out in s251B(a) and (b) of
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the Native Title Act 1993.

Section 190C(5)(b) requires that the application briefly sets out the grounds on which | should
consider that the application has been authorised.

Each of the applicants affidavits describe a meeting which took place on 16 January 1999
where the applicants were chosen to represent dl the native title claim group in relation to ther
application.

| am satisfied there has been compliance with s.190C(5)(a) as required by s.190C(4)(b).
It ismy view that the above statements effect compliance with s.190C(5)(b) and that the
requirements of s.190C(5) have been met.
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B. Merits Conditions

Description of the areas claimed:

190B2 The Registrar must be satisfied that the information and map contained in the application as
required by paragraphs 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty
whether nativetitlerightsand interests are claimed in relation to particular land or waters.

In gpplying this condition | have relied upon the information provided a Schedule B, the
technica information of boundaries, and the maps at Attachment 1 and 2 of the amended
application.

External Boundaries:

The applicants have provided amap compiled by the Aborigina Legd Service of Western
Augtrdliaon 25 February 1999. The source of datais stated on the map as being prepared by
WALLIS Land Claims Mapping Unit dated 19/06/98. The map displays sufficient co-
ordinates to enable the position of Stes or locdlities within them to be identified. The map
shows a scale alowing distances and areas to be ascertained and identifies vacant Crown land,
gpecia leases, various rivers and pastord lease areas. The line indicating the externd boundary
isfindy marked and easy to follow.

A locdlity diagram indicates generdly the position of the gpplication within the Filbara region of
Western Audtrdia, and forms part of the map provided.

| am stified that the map submitted with the gpplication meets the requirements of 62 (2)(b)
as the boundaries of the areas covered by the application can be identified.

In addition to the provision of amap defining the externd boundaries of the clam, the
gpplicants have provided awritten technical description of the external boundaries.

| am satisfied that the technical description of the externd boundaries coincides with the map
provided, based on advice received from the Tribuna’ s Geospatia unit on 28 April 1999.

| am satisfied that the physical description of the externd boundaries meets the requirements of
62 (2)(a)(i).

Internal boundaries:

The internd boundaries, described at Schedule B of the amended application, exclude a
variety of tenure classes from the claim area, description of what is excluded is provided both
goatidly and in written form. The spatia description is contained in a series of maps at
Attachment 2. The maps use digita cadastra data supplied by Land Claims Mapping Unit on
22 June 1998, which is taken from the Department of Land Administration’s Spatiad Cadastral
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Database. The mapsidentify grouped parcels of land. The written description of theinterna
boundaries are in the manner indicated below:
@ Aress affected by:-

M valid category A Past Acts as defined in s.228 and s.229 Native Title
Act 1993,

(i) valid category A Intermediate Acts as defined in s.232A and s.232B
Native Title Act 1993;

(i)  previous exclusive possesson acts as defined in s.23B Native Title Act
1993 attributable to the Commonwedth; and

(v)  previous exclusive possesson acts as defined in s.23B Native Title Act
1993 attributable to the State of Western Audtrdiawhere alaw of that
State has made provision for that act as described in s.23E Native
Title Act.

2 The areas within the external boundaries that are not covered by the gpplication
includes vaidly created exigting public roads or streets used by the public and any area
that is subject to avdid grant of freehold and permanent public works.

3 The areas within the external boundaries that are not covered by the gpplication
include any areasin rdaion to which dl native title rights and interests are have
otherwise been extinguished, including areas subject to:

@ An act authorised by legidation which demongrates the exercise of permanent
adverse dominion in reation to nativertitle; or

(b) Actud use made by the holder of atenure other than native titte which is
permanently incongstent with the continued existence of native title.

4 4.1  Asareault of the pre-trid direction made by the court on 24 March 1997 as
amended on 28 July 1997 and 27 February 1998, in the pending application,
the First Respondent and Respondent 2A served on the First Applicants
documents relaing to tenure (tenure documents) relevant to the clam area.
Attachment 3 to the gpplication lists the tenure instruments of the First
Respondent (the State). Attachment 4 ligts tenure instruments of the
Respondent 2A (the Commonwesdth).

4.2  TheFrgt Applicants have given consideration (asindicated in paragraphs 4.5
— 4.23 to whether or not the tenures indicated by the tenure documents fall
within section 62(2)(a)(ii) of the Native Title Act (NTA) because section 61A
NTA appliesto exclude the areas the subject of such tenures.

4.3  Inthisregard, the First Applicants have aso consdered the terms of the Titles
Validation Act 1995 (WA) as amended by Titles Validation Amendment
Act 1999 (WA) (together referred to as the TVA (WA)) which purportsto be
alaw of the State of Western Audtrdlia that has made provision as mentioned
in section 23E and section 231 of the NTA (see section 61A(2)(b)(ii) and
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(3)(b)(ii) of the NTA).

4.4  Asaresult of such consderation, and gpart from those areas excluded by
virtue of paragraph (1) — (3) of this Schedule B described above, the areas
referred to in the tenure documents so served are included within the externa
boundaries of the claim area and are not excluded by reason of the application
of section 61A NTA.

The Section 61A NTA issues. “Previous exclusive possession acts’ and
“previous non-exclusive possession acts’ attributableto the State of Western
Audralia

45  Freehold ingrumentsreferred to at pages 1-9 of Attachment 3

45.1 TheFirst Applicants acknowledge that, by reason of section 121(1)(a)
of the TVA (WA) the insrumentsin this category will have extinguished
native title if the ingruments were vdidly creeted or granted, in that a
vaid grant of freehold will, apart from the TVA (WA), extinguish netive
title

45.2 TheFirg Applicants do not know and cannot admit that the
indruments in this category vaidly crested or granted the relevant
interest asthe existing sate of the First Applicants knowledge does
not enable them to determine whether required executive,
adminidtrative or statutory procedures were satisfied to creste or grant
theinterest. At thetria of the gpplication, any Respondent who
contends that any instrument extinguished native title must prove thet
the relevant interest was vaidly created or granted and the First
Applicants will not carry any burden to prove that the rlevant interest
was not validly crested or granted.

4.5.3 For example—

(1)  aCrown grant will only have the status of an indefeasible
interest under the Transfer of Land Act 1897 (WA) (TLA)
upon regidration, after delivery of adeed of grant to the
Regidrar of Titles and the Registrar making out a certificate of
title and endorsing a memorandum on the grant specifying the
folium of the Register Book where the certificate of titleis
bound: see section 18 TLA. The First Applicants have no
knowledge whether these procedures were followed in the
case of those instruments.

(2)  Further, some of the copies of certificate of title served by the
State have been endorsed “ culled” and/or “cancelled” and the
First Applicants cannot admit that the apparent freehold grants
referred to were vaidly issued having regard to such notations:
see, eg, Certificates of Title X1/48, X1/60, X1/91, X1V/14,
XV/378, XVI111/329, XV111/330, XV111/331, 3/231, 7/397,
10/118, 1566/570.
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4.6

Licence to occupy ingruments referred to at page 10 of Attachment 3:

4.6.1 TheFirg Applicants deny that the indrumentsin this category, whichin

al but one case (the exception being an gpplication for alicence under

section 45A Land Act 1933 (WA)) are licences to occupy issued

under section 52 Land Act 1898 (WA), extinguish native title &

common law, even if the instruments were vaidly crested or granted
(cf Ward v Western Australia (1998) 159 ALR 483 at 572 (15-24)

in relation to permits to occupy issued under section 16 Land Act

1898).
4.6.2 TheFirg Applicants do not know and cannot admit that the

indruments in this category were vaidly created or granted as the

exiging date of the First Applicants knowledge does not enable them

to determine whether any required executive, administrative or
gatutory procedures were satisfied before the instruments were

created or granted. At thetria of the gpplication, any Respondent
who contends that any instrument extinguished native title must prove

that the instrument was vaidly crested or granted and the First

Applicantswill not carry any burden to prove that the instrument was

or isinvdid.
4.6.3 For example, under section 52 of the Land Act 1898 (WA) the

Minister could issue alicence to occupy on conditions after payment of
a prescribed instalment of purchase money and upon application. The
First Applicants have no knowledge whether an application was made

for these instruments or the other requirements, or conditions on its

issue, were met. Asto the gpplication for alicence to occupy made

under section 45A Land Act 1933, the First Applicants are unable to
admit that alicence was ever issued, as no copy of such alicence was

served on them by the State, dthough to the extent that the documents

served by the State infer that such alicence was granted following the

gpplication, those same records indicate that any licence issued was

cancelled in 1984.
4.6.4 Further, none of the insrumentsin this category —

4.6.4.1 isan act atributable to the State that, apart from the TVA
(WA), extinguishes native title, under section 121(1)(a) of the

TVA (WA);

4.6.4.2 isa"“conditiona purchaseleasg’ of thetypesreferred toin

section 121(2)(b)(i), (i) or (iii) of the TVA (WA);

4.6.4.3 isa“perpetud leasg’ of the type referred to in section
121(2)(b)(iv) of the TVA (WA);

4.6.4.4 isa“previous exclusve possesson act” under section

23B(2)(a), (b) and (c)(ii), (iii), (iv), (v), (vii) or (viii) of the
NTA for the purposes of section 121(1)(b)(v) of the TVA
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(WA) in thet —

Q) as stated above, the First Applicants do not know
and cannot admit that it isvalid; and

2 it does not cong st of the grant or vesting of any of
thefollowing —

(@ afreehold etate;

(b) acommercid leasethet is neither an agriculturd
lease nor apastoral lease;

(0 anexcdusveagriculturd lease or an exdusive
pastoral lease;

(d) areddentid lease

(e  what istaken by subsection 245(3) of the NTA
(which dedlswith the dissection of mining
leases into certain other leases) to be a
Separate lease in respect of land or waters
mentioned in paragraph (&) of that subsection,
assuming thet the reference in subsection
245(2) to “1 January 1994” wereinstead a
reference to 24 December 19967;

® either alease (as defined in section 242 NTA)
or alease (other than amining lease) that
confersaright of exclusive possession over
particular land or waters.

4.6.45 sofa asthe Firg Applicants can glean from the tenure
documents served by the State and from their limited existing
gate of knowledge in respect of such tenures, wasin force as
at 23 December 1996. The tenure documents served by the
State purport to represent the historic tenure situation in
respect of land the subject of the claim and do not purport to
represent the current tenure Situation. The First Applicants
have no means of knowing which instruments are in force as
at 23 December 1996 without further extensive and costly
inquiry.

4.6.4.6 isaScheduled interest (as defined by section 249C NTA) or
acommunity purpose lease (as defined by section 249A
NTA) and, in any event, even if it were it would not extinguish
native title, by virtue of section 121(1)(c) of the TVA (WA).

47 Further -

4.7.1 noneof theingrumentsin this category condtitutes a “previous non-
exclusve possession act” under section 23F of the NTA, for the
purposes of section 12M of the TVA (WA) because —
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4.7.1.1 asdated above, the First Applicants do not know and cannot
admit that itisvdid; and

4.7.1.2 it doesnot conss of the grant of —
@ anonexcusve agricultura lease; or
(b) anonexclusve pastord lease.

4.7.2 Inany event, even if any of the ingruments did congtitute a “ previous
non-exclusve possesson act” -

4.7.2.1 noneisinconggent with native title rights and interestsin
relaion to the land or waters covered by each instrument and
0, by virtue of section 12M(1)(a) of the TVA (WA), native
title rights and interests are not extinguished; dternatively,

4.7.2.2 tothe extent that the grant of such insruments creete rights
and interests that are incondgstent with native title rights and
interests in relation to the land or waters covered by the
instrument, such instrument does not, apart from the TVA
(WA), extinguish such ndtive title rights and interests, and so
native title rights and interestsin relation to land or waters
covered by such insruments are not extinguished, by virtue of
section 12M(2)(b) of the TVA (WA).

4.8  Further, and in any event, subdivison 2B of Part 2 of the NTA inwhich
sections 23B and 23F appesr, purports to confirm the operation of the
common law by providing, inter dia, that nativetitlein rdaion to land will have
been extinguished by certain “previous exclusve possession acts’ or “previous
non-exclusve possesson acts’ of the Commonwedth. “Previous exclusve
possession acts’ (defined in sections 23B, 249C and Schedule 1 of the NTA)
are taken to have extinguished native title at the time the act was done: section
23C. Theeffect of the “previous non-exclusive possession act” (section 23F)
is dedt with in section 23G which, in effect, recognises the possesson at
common law in respect of the co-existence of native title with pastoral and
agricultura leases and the concurrent rights of leaseholders and native title
holders. See generdly the statement of law to this effect in Ward v Western
Australia (1998) 159 ALR 483 at 635 (lines 37-48) per Lee J. The same
may be said of “previous exclusive possesson acts’ attributable to the State:
section 121(1) of the TVA (WA); and “previous non-exclusive possession
acts’ atributable to the State: section 12M (1) of the TVA (WA). It follows,
asamatter of law, that, unless at common law the creetion or grant of a
relevant interest extinguishes ndtive title, as againg regulating, curtaling,
subordinating or suspending it, native title subsists and the grant or creation of
the instrument does not and cannot creete or grant rights of “exclusve
possession” in the land or waters the subject of such instrument.

49  Leaseingrumentsreferred to in pages 11-19 of the Attachment 3:
4.9.1 TheFrg Applicants deny that the instruments in this category, which
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include leases issued under section 152 of the Land Act 1898 (WA),
and sections 116 and 117 of the Land Act 1933 (WA), aswell as
leases of reserves under section 41S of the Land Act 1898 and
sections 32 and 33 of the Land Act 1933, and aso leases granted or
ratified by Acts of Parliament ratifying State Agreements, extinguish
native title at common law, even if the indruments were vaidly crested
or granted (see generdly Ward v Western Australia (1998) 159
ALR 483 at 616-634).

4.9.2 TheFrst Applicants do not know and cannot admit that the
ingruments in this category were vaidly creeted or granted asthe
existing date of the First Applicants knowledge does not enable them
to determine whether any required executive, adminigrative or
statutory procedures were satisfied before the instruments were
creeted or granted. At thetrid of the application, any Respondent
who contends that any instrument extinguished native title must prove
that the instrument was vaidly created or granted and the First
Applicants will not carry any burden to prove that the instrument was
orisinvdid.

4.9.3 For example-

@ leases may beissued under section 41A of the Land Act 1898
and sections 116 and 117 of the Land Act 1933 upon
gpplication. The First Applicants have no knowledge whether
the applications were made.

2 Asto specia leases for aone year duration that may be
granted under section 33 Land Act 1933, the State has
served, in some cases, applications for such specid leases but
not a copy of any special lease: see, eg, applications 332/569
and 332/1544. The First Applicants cannot admit that alease
was actudly granted in each case.

4.9.4 Further, none of the insrumentsin this category —

4.9.4.1 isan act attributable to the State that, gpart from the TVA
(WA), extinguishes native title, under section 121(1)(a) of the
TVA (WA);

4.9.4.2 isa"“conditiona purchaseleasg’ of thetypesreferred toin
section 121(1)(b)(i), (i) or (iii) of the Titles Vaidation Act (as
amended) (WA);

4.9.4.3 isa“perpetud leasg’ of thetype referred to in section
121(1)(b)(iv) of the TVA (WA);

4.9.4.4 isa*“previousexclusve possession act” under section
23B(2)(a), (b) and (c)(ii), (iii), (iv), (v), (vii) or (viii) of the
NTA for the purposes of section 121(1)(b)(v) of the TVA
(WA) in that —
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as stated above, the First Applicants do not know
and cannot admit thet it isvaid; and

it does not congst of the grant or vesting of any of
thefollowing —

(@ afreehold estate;

(b) acommercid leasethat isnether an agriculturd
lease nor a pastoral lease;

(©0 anexcdusveagriculturd lease or an exclusive
pastoral lease;

(d) aresdentid leasg;

(6  what istaken by subsection 245(3) of the NTA
(which deals with the dissection of mining
leases into certain other leases) to be a
Separate lease in respect of land or waters
mentioned in paragraph (a) of that subsection,
assuming that the reference in subsection
245(2) to “1 January 1994” wereinstead a
reference to 24 December 19967;

either alease (as defined in section 242 NTA) or alease (other than a

4.9.4.5

4.9.4.6

@D

2

mining lease) that confers aright of exclusive
possession over particular land or waters.

Further, notwithstanding that an instrument in this
category may appear to condtitute a“commercia
leass” (as defined in section 246 NTA) that is neither
an agricultura lease nor apastord lease as defined in
the NTA, such insrument —

is a Scheduled interest (as defined by section 249C
NTA), inthat Schedule 1 NTA, Part 4 expresdy
includes it within the meaning of a Scheduled interes;
and

the interests created by such instruments may be
incongstent with, but do not extinguish, native title
rights or interests in relation to the land or waters
covered by the ingtrument, by virtue of section 12I(c)
TVA (WA).

w0 far asthe Firgt Applicants can glean from the tenure
documents served by the State and from their limited existing
gate of knowledge in respect of such tenures, wasin force as
at 23 December 1996. The tenure documents served by the
State purport to represent the historic tenure situation in
respect of land the subject of the claim and do not purport to
represent the current tenure Situation. The First Applicants

C:\Documents and Settings\andrewn\Desktop\test docs\Ngaluma_| njibandi.doc 22




23

have no means of knowing which instruments are in force as
at 23 December 1996 without further extensive and costly
inquiry.

4.9.4.7 isacommunity purpose lease (as defined by section 249A
NTA) and, in any event, even if it were it would not extinguish
native title, by virtue of section 121(1)(c) of the TVA (WA).

410 Further -

4.10.1 none of the ingruments in this category conditutes a“previous nor
exclusve possession act” under section 23F of the NTA, for the
purposes of section 12M of the TVA (WA), because —

4.10.1.1 asnoted above, the First Applicants do not know and
cannot admit thet it isvaid and the Respondents carry the
onus to prove, &t trid that each insrument isvalid; and

4.10.1.2 it doesnot conss of the grant of —
(& anonexcusveagriculturd lease; or
(b) anonexclusve pagtord lease.

4.10.2 Inany event even if any of the instruments did condtitute a“previous
non-exclusive possesson act” -

4.10.2.1 noneisinconagent with netive title rights and interessin
relaion to the land or waters covered by each instrument
and, by virtue of section 12M(1)(a) of the TVA (WA),
native title rights and interests are not extinguished;
dterndtively:

4.10.2.2 tothe extent that the grant of such insruments creete rights
and interests that are incongstent with native title rights and
interests in relation to the land or waters covered by the
instrument, such instrument does not, gpart from the TVA
(WA), extinguish such ndtive ftitle rights and interests, and
thereby native title rights and interests in relation to land or
waters covered by such insruments are not extinguished, by
virtue of section 12M(1)(b) of the TVA (WA).

411 Further, and in any event, subdivison 2B of Part 2 of the NTA inwhich
sections 23B and 23F appesr, purports to confirm the operation of the
common law by providing, inter dia, thet nativetitle in reaion to land will have
been extinguished by certain “previous exclusve possession acts’ or “previous
non-exclusve possesson acts’ of the Commonwedth. “Previous exclusve
possession acts’ (defined in sections 23B, 249C and Schedule 1 of the NTA)
are taken to have extinguished native title at the time the act was done: section
23C. The effect of the “previous non-exclusive possession act” (section 23F)
is dedlt with in section 23G which, in effect, recognises the possession at
common law in respect of the co-existence of native title with pastoral and
agricultura leases and the concurrent rights of leaseholders and native title
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holders. See generaly the statement of law to this effect in Ward v Western
Australia (1998) 159 ALR 483 at 635 (lines 37-48) per Lee J. The same
may be said of “previous exclusive possesson acts’ attributable to the State:
section 121(1) of the TVA (WA); and “previous non-exclusive possession
acts’ attributable to the State: section 12M (1) of the TVA (WA). It follows,
asamatter of law, that, unless at common law the creetion or grant of a
relevant interest extinguishes ndtivetitle, as againg regulating, curtaling,
subordinating or suspending it, native title subsists and the grant or creation of
the instrument does not and cannot create or grant rights of “exclusve
possession” in the land or waters the subject of such instrument.

412 Pastoral leaseinsruments referred to in pages 20-58 of Attachment 3:

4.12.1 TheFirst Applicants deny that the indrumentsin this category, which
include pastoral leases issued under Land Regulations 1851 (WA),
Land Regulations 1882 (WA), Land Regulations 1887 (WA), Land
Act 1898 (WA) and Land Act 1933 (WA), extinguish netivetitle a
common law, even if the instruments were validly created or granted
(see Ward v Western Australia (1998) 159 ALR 483 at 553-560).

4.12.2 TheFirgt Applicants do not know and cannot admit that the
insgruments in this category were validly created or granted asthe
exiging date of the First Applicants knowledge does not enable them
to determine whether any required executive, administrative or
satutory procedures were satisfied before the instruments were
created or granted. At thetria of the application, any Respondent
who contends that any instrument extinguished native title must prove
that the instrument was vaidly crested or granted and the First
Applicantswill not carry any burden to prove that the insrument was
or isinvdid.

4.12.3 For example—

(1) inmany casesthe copy tenure documents served by the State
include documents that disclose an application was made for a
lease or licence but do not disclose whether alease or licence
issued: see N542-N605. The First Applicants cannot admit
that any valid lease or licence was issued following such
gpplications.

(2) Under sections 90-91 of the Land Act 1933, an goplicaionin
prescribed form must be made together with the payment of a
deposit before such an instrument may issue. Additiondly, under
section 91(3) an application by abody corporate must be
gpproved on the specific recommendation of the Minister. The
First Applicants do not know on their existing Sate of
knowledge whether these procedures were followed and
whether the specific recommendation of the Minister was given
in relation to applications by bodies corporate.
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4.12.4 Further, none of the ingruments in this category —

4.12.4.1 isan act atributable to the State that, gpart from the TVA
(WA), extinguishes native title, under section 121(1)(a) of
the TVA (WA);

4.12.4.2 isa“conditiona purchaselease’ of thetypesreferred toin
section 121(2)(b)(i), (ii) or (iii) of the TVA (WA);

4.12.4.3 isa“perpetud leass’ of thetype referred to in section
121(1)(b)(iv) of the TVA (WA);

4.12.4.4 isa“previousexclusve possesson act” under section
23B(2)(8), (b) and (c)(ii), (iii), (iv), (v), (vii) or (viii) of the
NTA for the purposes of section 121(1)(b)(v) of the TVA
(WA) in that —

(1) asdated above, the First Applicants do not know and
cannot admit thet it isvaid; and

(2) itdoesnot congs of the grant or vesting of any of the
following —

@ afreehold etate;

(b) acommercid leasethat is neither an
agricultura lease nor a pastora lease;

(© an exclusve agriculturd lease or an exdusive
pastoral lease. Notwithstanding that an
ingrument in this category may appear to
condtitute a“pastoral lease’ (as defined by
section 248 NTA), it does not congtitute an
“excludve padtord leass’ (asdefined in
section 248A NTA) because it does not
confer a“right of exclusve possesson” to the
land or waters covered by the instruments as
required by the latter definition: see generdly,
Ward v Western Australia (1998) 159 ALR
483 at 562, per Lee J;

(d) aresdentid lease;

(e what is taken by subsection 245(3) of the
NTA (which dedls with the dissection of
mining leases into certain other leases) to be a
Separate lease in respect of land or waters
mentioned in paragraph (a) of that subsection,
assuming that the reference in subsection
245(2) to “1 January 1994” were instead a
reference to “ 24 December 1996”;

)] either alease (as defined in section 242 NTA)
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or alease (other than amining lease) that
confersaright of exclusive possesson over
particular land or waters.

4.12.45 sofar asthe Firg Applicants can glean from the tenure
documents served by the State and from their limited
existing sate of knowledge in respect of such tenures, was
inforce as a 23 December 1996. The tenure documents
served by the State purport to represent the historic tenure
Stuation in respect of land the subject of the claim and do
not purport to represent the current tenure Situation. The
First Applicants have no means of knowing which
ingruments are in force as a 23 December 1996 without
further extensve and codtly inquiry.

4.12.4.6 isaScheduled interest (as defined by section 249C NTA)
or acommunity purpose lease (as defined by section 249A
NTA) and, in any event, even if it wereit would not
extinguish native title, by virtue of section 121(2)(c) of the
TVA (WA).

413 Further -

4.13.1 none of the ingruments in this category conditutes a“previous nor
exclusve possession act” under section 23F of the NTA, for the
purposes of section 12M of the TVA (WA) because as noted above,
the First Applicants do not know and cannot admit that it is valid and
the Respondents carry the onusto prove, at trid that each indrument is
vdid.

4.13.2 Inany event, even if any of the instruments does condtitute a“previous
non-exclusive possession act”, for example, because it appearsto be a
“non-exclusive pastora leass” (as defined in section 248B NTA) -

4.13.2.1 noneisinconagent with netive title rights and interessin
relaion to the land or waters covered by each instrument
and so, by virtue of section 12M(1)(a) of the TVA (WA),
the native title rights and interests are not extinguished;
dternatively,

4.13.2.2 tothe extent that the grant of such insruments creete rights
and interests that are incongstent with native title rights and
interestsin relation to the land or waters covered by the
instrument, such instrument does not, gpart from the TVA
(WA), extinguish such netive ftitle rights and interests, and
thereby native title rights and interests in relation to land or
waters covered by such instruments are not extinguished, by
virtue of section 12M(1)(b) of the TVA (WA). At common
law, a State pastoral lease is anon-exclusve pastord lease
and does not extinguish native title: see Ward v Western
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Australia (1998) 159 ALR 483 AT 553-560 PER Lee J.

4.14  Further, and in any event, subdivison 2B of Part 2 of the NTA inwhich
sections 23B and 23F appesr, purports to confirm the operation of the
common law by providing, inter dia, that native title in relaion to land will have
been extinguished by certain * previous exclusive possesson acts’ or “previous
non-exclusve possesson acts’ of the Commonwedth. “Previous exclusve
possession acts’ (defined in sections 23B, 249C and Schedule 1 of the NTA)
are taken to have extinguished native title at the time the act was done: section
23C. Theeffect of the “previous non-exclusive possession act” (section 23F)
is dedt with in section 23G which, in effect, recognises the possesson at
common law in respect of the co-existence of native title with pastoral and
agricultura leases and the concurrent rights of leaseholders and native title
holders. See generaly the statement of law to this effect in Ward v Western
Australia (1998) 159 ALR 483 at 635 (lines 37-48) per Lee J. The same
may be said of “previous exclusve possesson acts’ attributable to the State:
section 121(1) of the TVA (WA); and “previous non-exclusive possession
acts’ atributable to the State: section 12M (1) of the TVA (WA). It follows,
asamatter of law, that, unless at common law the cregtion or grant of a
relevant interest extinguishes ndtive title, as againg regulating, curtaling,
subordinating or suspending it, native title subsists and the grant or creation of
the instrument does not and cannot creete or grant rights of “exdusve
possession” in the land or waters the subject of such insrument.

415 Reserve insrumentsreferred to at pages 59 — 71 of Attachment 3:

4.15.1 The Firg Applicants deny that the instruments in this category, which
include reserves made under section 39 Land Act 1898 (WA) and
sections 29 and 33 Land Act 1933 (WA), extinguish native title at
common law, even if the instruments were vaidly created or granted
(see Ward v Western Australia (1998) 159 ALR 483 at 574-576).

4.15.2 TheFirst Applicants do not know and cannot admit that the
ingruments in this category were vaidly created or granted as the
existing dtate of the First Applicants knowledge does not enable them
to determine whether any required executive, adminigrative or
statutory procedures were satisfied before the instruments were
cregted or granted. At thetrid of the application, any Respondent
who contends that any instrument extinguished native title must prove
that the instrument was vaidly creeted or granted and the First
Applicants will not carry any burden to prove that the instrument was
orisinvdid.

4.15.3 For example, by reason of the tenure documents served by the State
the First Applicants know that vesting orders made under the Land
Act 1898 and the Land Act 1933 were published in the Gazette but
do not know if the reserves referred to were validly created under
those Acts prior to the vesting orders being made.
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4.15.4 Further, none of the ingruments in this category —

4.15.4.1 isan act atributable to the State that, gpart from the TVA
(WA), extinguishes native title, under section 121(1)(a) of
the TVA (WA);

4.15.4.2 isa“conditiona purchaselease’ of thetypesreferred toin
section 121(2)(b)(i), (ii) or (iii) of the TVA (WA);

4.15.4.3 isa“perpetud lesss’ of the type referred to in section
121(1)(b)(iv) of the TVA (WA);

4.15.4.4 isa“previousexclusve possesson act” under section
23B(2)(8), (b) and (c)(ii), (iii), (iv), (v), (vii) or (viii) of the
NTA for the purposes of section 121(1)(b)(v) of the TVA
(WA) inthat —

(1) asdated above, the First Applicants do not know
and cannot admit that it isvalid; and

(2) itdoesnot congs of the grant or vesting of any of the
following —

(@ afreehold estate;

(b) acommercid leasethat is neither an agricultura
lease nor a pastoral lease;

(c) anexdudveayricultura lease or an exclusve
pastoral lease;

(d) aresdentid lease;

(&) what istaken by subsection 245(3) of the NTA
(which deals with the dissection of mining
leases into certain other leases) to be a
Separate lease in respect of land or waters
mentioned in paragraph (a) of that subsection,
assuming that the reference in subsection
245(2) to “1 January 1994” wereinstead a
reference to 24 December 19967;

(f) ether alease (as defined in section 242 NTA)
or alease (other than amining lease) that
confersaright of exclusve possession over
particular land or waters.

41545 sofar asthe First Applicants can glean from the tenure
documents served by the State and from their limited
exiging sate of knowledge in respect of such tenures, was
inforce asat 23 December 1996. The tenure documents
served by the State purport to represent the historic tenure
Stuation in respect of land the subject of the claim and do
not purport to represent the current tenure Stuation. The

C:\Documents and Settings\andrewn\Desktop\test docs\Ngaluma_| njibandi.doc 28



29

First Applicants have no means of knowing which
ingruments are in force as a 23 December 1996 without
further extensve and codtly inquiry.

4.15.4.6 isaScheduled interest (as defined by section 249C NTA)
or acommunity purpose lease (as defined by section 249A
NTA) and, in any event, even if it wereit would not
extinguish native title, by virtue of section 121(1)(c) of the
TVA (WA).

416 Further -

4.16.1 none of the ingruments in this category condtitutes a“previous nor
exdusive possession act” under section 23F of the NTA, for the
purposes of section 12M of the TVA (WA), because —

4.16.1.1 asnoted above, the First Applicants do not know and
cannot admit thet it isvaid; and

4.16.1.2 it doesnot conss of the grant of —
@ anonexclusve agricultura lease; or
(b) anon-exclusve pastord lease.

4.16.2 Inany event, even if any of the ingruments did congtitute a* previous
non-exclusve possesson act” -

4.16.2.1 noneisinconggent with native title rights and interestsin
relaion to the land or waters covered by each instrument
and, by virtue of section 12M(1)(a) of the TVA (WA),
native title rights and interests are not extinguished,
dternativey,

4.16.2.2 to the extent that the grant of such instruments creste rights
and interests that are incongstent with native title rights and
interests in relation to the land or waters covered by the
ingrument, such instrument does not, apart from the TVA
(WA), extinguish such ndtive title rights and interests, and
thereby native title rights and interestsin relation to land or
waters covered by such instruments are not extinguished, by
virtue of section 12M(1)(b) of the TVA (WA).

4.17  Further, and in any event, subdivison 2B of Part 2 of the NTA inwhich
sections 23B and 23F appear, purports to confirm the operation of the
common law by providing, inter dia, that native title in relaion to land will have
been extinguished by certain “previous exclusive possession acts’ or “previous
non-exclusve possesson acts’ of the Commonwedth. “Previous exclusive
possession acts’ (defined in sections 23B, 249C and Schedule 1 of the NTA)
are taken to have extinguished native title at the time the act was done: section
23C. The €ffect of the “ previous non-exclusive possession act” (section 23F)
is dedlt with in section 23G which, in effect, recognises the possession at
common law in respect of the co-existence of native title with pastordl and
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agricultura leases and the concurrent rights of leaseholders and native title
holders. See generdly the satement of law to thiseffect in Ward v Western
Australia (1998) 159 ALR 483 at 635 (lines 37-48) per Lee J. The same
may be said of “previous exclusive possession acts’ attributable to the State:
section 121(1) of the TVA (WA); and “previous norn-exclusive possession
acts’ atributable to the State: section 12M (1) of the TVA (WA). It follows,
asamatter of law, that, unless at common law the cregtion or grant of a
relevant interest extinguishes ndive title, as againg regulating, curtailing,
subordinating or suspending it, native title subsists and the grant or crestion of
the instrument does not and cannot create or grant rights of “exclusve
possesson” in the land or waters the subject of such instrument.

418 Easement ingruments referred to at pages 72-79 of Attachment 3:

4.18.1 TheFirg Applicants deny that the instruments in this category, which
appear to have been granted under various State Actsincluding under
section 134B Land Act 1933 (WA), extinguish ndive title at common
law, even if the insruments were validly creeted or granted.

4.18.2 TheFirst Applicants do not know and cannot admit that the
ingruments in this category were vaidly crested or granted as the
existing date of the First Applicants knowledge does not enable them
to determine whether any required executive, adminigrative or
statutory procedures were satisfied before the instruments were
creeted or granted. At thetrid of the application, any Respondent
who contends that any instrument extinguished néative title must prove
that the instrument was vaidly creeted or granted and the First
Applicants will not carry any burden to prove that the instrument was
orisinvdid.

4.18.3 For example, easements may be granted under section 134B Land
Act 1933, inter dia, under conditions, and upon application. The Firgt
Applicants do not know whether applications were made or the
detailed procedures referred to (eg section 134B(2)) were satisfied, or

whether conditions imposed on such easements have been met,
especidly in the period prior to 23 December 1996.

4.18.4 Further, none of the ingruments in this category —

4.18.4.1 isan act atributable to the State that, gpart from the TVA
(WA), extinguishes native title, under section 121(1)(a) of
the TVA (WA);

4.18.4.2 isa“conditiona purchaselease’ of thetypesreferred toin
section 121(1)(b)(i), (ii) or (iii) of the Titles Vdidation Act
(asamended) (WA);

4.18.4.3 isa“perpetud lease’ of the type referred to in section
121(2)(b)(iv) of the TVA (WA);

4.18.4.4 isa"“previousexclusve possesson act” under section
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23B(2)(a), (b) and (c)(ii), (iii), (iv), (v), (vii) or (viii) of the
NTA for the purposes of section 121(1)(b)(v) of the TVA
(WA) in that —

(1) asdated above, the First Applicants do not know
and cannot admit that itisvaid; and

(2) it doesnot consg of the grant or vesting of any of the
falowing —

(@ afreehold estate;

(b) acommercid leasethat is neither an
agricultural lease nor a pastora lease;

(c) anexdusveagricultura lease or an exclusve
pastoral lease;

(d) areddentid lease;

(e  what istaken by subsection 245(3) of the
NTA (which dedls with the dissection of
mining leases into certain other leases) to be a
Separate lease in respect of land or waters
mentioned in paragraph (a) of that subsection,
assuming that the reference in subsection
245(2) to “1 January 1994 were instead a
reference to “ 24 December 1996”;

(f)  ether alease (asdefined in section 242 NTA)
or alease (other than amining lease) that
confersaright of exclusive possesson over
particular land or waters.

4.18.4.5 sofar asthe Firg Applicants can glean from the tenure
documents served by the State and from their limited
existing sate of knowledge in respect of such tenures, was
inforce as a 23 December 1996. The tenure documents
served by the State purport to represent the historic tenure
Stuation in respect of land the subject of the claim and do
not purport to represent the current tenure Situation. The
First Applicants have no means of knowing which
ingruments are in force as a 23 December 1996 without
further extensve and codtly inquiry.

4.18.4.6 isaScheduled interest (as defined by section 249C NTA)
or acommunity purpose lease (as defined by section 249A
NTA) and, in any event, even if it were it would not
extinguish native title, by virtue of section 121(1)(c) of the
TVA (WA).

419 Further -
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4.19.1 none of the ingruments in this category condtitutes a“previous non-
exclusve possession act” under section 23F of the NTA, for the
purposes of section 12M of the TVA (WA), because —

4.19.1.1 asnoted above, the First Applicants do not know and
cannot admit that it is valid and the Respondents carry the
onusto prove,  trid that each ingrument isvaid; and

4.19.1.2 it doesnot conss of the grant of —
(& anonexclusve agriculturd lease; or
(b) anon-exclusve pastora lease.

4.19.2 Inany event even if any of the instruments did condtitute a“ previous
non-exclusve possesson act” -

4.19.2.1 noneisinconggent with native title rights and interetsin
relaion to the land or waters covered by each instrument
and, by virtue of section 12M(1)(a) of the TVA (WA),
native title rights and interests are not extinguished;
dternatively:

4.19.2.2 tothe extent that the grant of such instruments cregte rights
and interests that are incongstent with native title rights and
interests in relation to the land or waters covered by the
ingrument, such instrument does not, apart from the TVA
(WA), extinguish such ndtive title rights and interests, and
thereby native title rights and interestsin relaion to land or
waters covered by such instruments are not extinguished, by
virtue of section 12M(1)(b) of the TVA (WA).

4.20 Further, and in any event, subdivison 2B of Part 2 of the NTA in which
sections 23B and 23F appear, purports to confirm the operation of the
common law by providing, inter dia, that native title in relaion to land will have
been extinguished by certain “previous exclusive possession acts’ or “previous
non-exclusve possession acts’ of the Commonwedth. “Previous exclusve
possession acts’ (defined in sections 23B, 249C and Schedule 1 of the NTA)
are taken to have extinguished native title at the time the act was done: section
23C. The €ffect of the “previous non-exdusive possession act” (section 23F)
is dedlt with in section 23G which, in effect, recognises the possession at
common law in respect of the co-existence of native title with pastord and
agricultura leases and the concurrent rights of leaseholders and native title
holders. See generdly the statement of law to this effect in Ward v Western
Australia (1998) 159 ALR 483 at 635 (lines 37-48) per Lee J. The same
may be said of “previous exclusive possession acts’ attributable to the State:
section 121(1) of the TVA (WA); and “previous non-exclusve possession
acts’ atributable to the State: section 12M (1) of the TVA (WA). It follows,
asamatter of law, that, unless at common law the cregtion or grant of a
relevant interest extinguishes ndive title, as againg regulating, curtailing,
subordinating or suspending it, native title subsists and the grant or crestion of
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the instrument does not and cannot creste or grant
rights of “exclusive possesson” in the land or waters the subject of such instrument.

The Section 61A NTA “Previous exclusive possession acts’ and “previous
non-exclusive possession acts’ attributable to the Commonwealth

4.21 TheFRrgs Applicants deny that any of the insrumentsin Attachment 4
extinguish native title a common law.

4.22  Further, none of the permits, licences, declarations or authorities referred to in
Attachment 3 condtitutes a“ previous exclusve possession act” as defined in
section 23B(2) NTA in that none of these instruments consists in the grant or
vesting of any of the following :

4.22.1 aScheduled interest (as defined by section 249C);
4.22.2 afreehold estate;
4.22.3 alease asdefined in section 242 NTA and so does not condtitute

4.22.4 any of the forms of lease referred to in section 23B(2)(c)(iii) — (viii)
NTA.

4.23  Further, none of the permits, licences, declarations or authorities referred to in
Attachment 3 condtitutes a “previous non-exclusve possession act” as defined
in section 23F NTA in that none conssts of the grant of a non-excdlusve
agricultura lease (as defined in section 247B NTA) or a non-exclusve
pastoral |ease (as defined in section 248B NTA).

(5) Paragraphs (1), (2), (3) and (4) are subject to such of the provisions of s.47, 47A,
47B Native Title Act 1993 as apply to any part of the area within the externa
boundaries of this application, particulars of which will be provided prior to the hearing
but which include such areas as may be listed in Schedule L.

I must be satisfied that the information required by paragraphs 62(2)(a) (ii) is sufficient for it to
be said with reasonable certainty whether native title rights and interests are claimed in relaion
to particular land or waters.

The applicants make it clear at Schedule B that the class excluson clause isto operatein
relation to valid previous exclusive possession acts. Upon the issue of the vdidity of previous
exclusive possesson acts within the claim area being resolved, and which cannot properly be
resolved at this stage of the proceedings or by the Tribuna, Schedule B acts as a springing
excluson dause, removing those previous exclusive possession acts from the clam area.
Given that the gpplicants have clearly raised the issue of the validity of previous exclusive
possession acts in the gpplication, | am satisfied that they have adequately defined the interna
boundaries of the claim area

| find the abovementioned class exclusions of tenure clear Satements of particular lands and
waters to be excluded from the claim area. Thisfinding is made notwithstanding the practical
difficulty of goplying this definition in order to identify each parcd of land or area of water.
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I note submissions made by the Crown Solicitors Office at page 1 of aletter dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended application and are no longer relevant to this gpplication.

Insummary | am satisfied that the exclusion clauses set out in paragraphs above, taken
together with the boundary description information, satisfy the requirements of s.62(2)(a).

Conclusion:

| find that the information and map submitted with the gpplication meet the requirements of
s.62 (a) and (b).

| am satisfied that the information and the map provided by the Applicants are sufficient
for it to be said with reasonable certainty that native title rights and interests are claimed
in relation to the areas specified. The criteria set out in s.190B(2) are met by the application.

C:\Documents and Settings\andrewn\Desktop\test docs\Ngaluma_| njibandi.doc 34




35

I dentification of the native title claim group:
190B3 The Registrar must be satisfied that:
(@ thepersonsin the nativetitle claim group are named in the application; or

(b) thepersonsin that group are described sufficiently clearly so that it can be ascertained
whether any particular person isin that group.

Reasons for the Decision

Schedule A of the amended gpplication describes the native title clam group as those persons
described in Schedule 1, 2, 3 & 4 of the amended application.

Schedules 1, 2 and 3 names persons (including the 18 Applicants) belonging to the nativetitle
clam group.

Schedule 4 provides aformulato describe other personsincluded in the native title clam
group. Theformulareadsin part asfollows. “Those Aboriginal people who are: the
respective living parents, grandparents, and other ancestors (such ancestor being
defined as one from whom one’ s father or mother is descended); of and the respective
living biological children, grandchildren and other biological descendants of; and the
biological children, grandchildren and other biological descendants of the parents,
grandparents and ancestors (such ancestor being defined...)...of” the personsnamedin
Schedule 1, 2 and 3.

Schedule A, dso specificdly excludes those personsin the native title claim groups of the
following native title determination gpplications. WC96/89 (Y aburara/M ardudhunera) and
WC98/40 (Wong-Goo-TT-00).

The named persons together with the formula describe the native title clam group sufficiently
clearly so that it can be ascertained whether any particular person isin that group.

I note submissions made by the Crown Solicitors Office a pages 1and 2 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended application and are no longer relevant to this gpplication.

| am satisfied thet the persons in the native title claim group are described sufficiently, as
required under s.190B(3)(a).
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I dentification of claimed native title

The Registrar must be satisfied that the description contained in the application as required by
h i be satisfied that the descripti inedin th licati iredb
paragraph 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily
identified.

Reasons for the Decision

In gpplying this condition | have relied on the description of the native title rights and interests
set out in Schedule E of the amended application.

The Applicants sate at Schedule E that the “ applicants claim native title to the area
covered by the application (“the area” )” . They then particularise the ndtive title rights and
interests claimed which derive from that nativetitle as

a. therightto possess, occupy, use and enjoy the land and water s claimed;

b. theright to be asked, and the enforceable right to say no, with respect to any
proposed activity by any person not part of the native title claim group within or
affecting the determination area;

c. theright to make decisions about the use and enjoyment of the land and waters

claimed;

the right of free access to the land and waters claimed,;

the right to control the access of othersto the land and waters claimed,;

the right to use and enjoy the resources of the land and waters claimed; aresa;

the right to control the use and enjoyment of others of the resources of the land

and waters claimed;

the right to trade in the resources of the land and waters claimed;

the right to receive a portion of any resources taken by others from the land or

waters claimed;

j. theright to maintain and protect places of importance under traditional laws,
customs and practices on the land and in the waters claimed;

k. theright to maintain, protect and prevent the misuse of cultural knowledge
associated with the land and waters claimed; and

l. theright to decide on and regulate member ship of the Ngarluma and
Yindjibarndi Native Title Claim Group.

Q@ "o Qo

Section 62(2)(d) of the Native Title Act Sates that the description of native title rights and
interests clamed must not merely consst of a satement to the effect that native title rights and
interests are dl native title rights and interests that may exigt, or that have not been extinguished
a law.

By particulariang the rights and interests dlaimed into alist pecific rights and interests which
are comprehensble, | consider therights and interests identified by the gpplicants to be clearly
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defined and therefore readily identifiable.

To meet the requirements of s190B (4) | need only be satisfied that at least one of the rights
and interests sought is sufficiently described for it to be readily identified.

| am stisfied that dl the rights listed are can be readily identified from the description
provided. The gpplication therefore meets the requirements of this sub-section and 62 (2) d.
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Sufficient factual basis:

190B5 The Registrar must be satisfied that the factual basis on which it is asserted that the native title
rights and interests claimed exist is sufficient to support the assertion. In particular, the factual
basis must support the following assertions:

(a8 that the nativetitle claim group have, and the predecessors of those persons had, an
association with the area;

(b) that there exist traditional laws acknowledged by, and traditional customs observed by, the
native title claim group that give rise to the claim to native title rights and interests;

(c) thatthenativetitle claim group has continued to hold the nati ve title in accordance with
those traditional laws and customs.

Reasons for the Decision

In gpplying this condition | have relied on the information provided a Schedule F and Schedule
G in the amended gpplication and on the following affidavits:
(Names deleted)

There are three criteriato congder in determining over dl whether or not | am satisfied that
there is a sufficient factual basis to support the gpplicants assertion about the existence of the
native title rights and interests listed at Schedule E of this application.

1. 190B(5)(a)

Schedule F (8) of the amended application statesin part, “ The native title rights and
interests are those of and flowing from the right to possession occupation use and
enjoyment of the land pursuant to the traditional laws and customs of the claim group
...the native title claim group and their ancestors have, prior to and since the assertion
of British sovereignty possessed, occupied, used and enjoyed the claim area...” .

| note that Schedule F provides generd assartions rather than specific details. | have aso
relied on the affidavits detailed above which provide specific details.

(Name and information deleted due to cultural and customary concern)

Throughout both (Names deleted) affidavits there are details of there ongoing association
with the claim area, ether through the stories (Name and infor mation deleted dueto
cultural and customary concern)

To be satisfied under this criterion it must be evident that association with the arealis and was
commundl, thet is, shared by a number of members of the native title claim group.

Detals that the association with the areais and was communa are provided in the application
and affidavits noted above.
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| am satisfied that there has been a past and continuing communa association with the area
aufficient to meet the requirements of s.190B(5)(a).

2. 190B(5)(b)

Schedule F of the amended application states that “ Such possession, occupation, use and
enjoyment has been pursuant to and possessed under the laws and customs of the claim
group, including traditional laws and customs that rights and interest in land and waters
vest in members of the native title claim group on the basis......descent from ancestors
connected to the area, conception in the area, birth in the area, traditional spiritual
knowledge of the area, traditional knowledge of geography of the area, traditional
knowledge of the resources of the area and knowledge of traditional ceremonies of the
area’ .

| note that Schedule F provides general assertions rather than specific details. The Applicants
provide a Schedule G of the amended agpplication details of activitiesthat are currently carried
out by the native title claim group. These activities are listed in generd terms without specific
detal. 1 have dso relied on the affidavits detailed above as they provide specific details.

This subsection requires me to be satisfied that: traditional laws and customs exi<t; that those
laws and customs are respectively acknowledged and observed by the native title claim group,
and that those laws and customs give rise to the claim to native title rights and interests.
(names and information deleted dueto cultural and customary concern)

The information provided includes factua support for the existence of traditiond laws or
cusomsthat give rise to the native title rights and interests listed in Schedule E. | am satidfied
that these traditiona laws and customs continue to be observed by the native title claim group
and that the requirements of s.190B(5)(b) are met.

3. 190B(5)(c)

Schedule F of the amended application Sates that: “Such traditional law and custom has
been passed by traditional teaching, through the generations preceding the present
generations to the present generation of persons comprising the native title claim group;
the native title claim group continues to acknowledge and observe those traditional laws
and customs, the native title claim group by those laws and customs have a connection
with the land in respect of which the claimis made...” Schedule G of the amended
gpplication identifies some of the activities that members of the native title claim group carry
out, and states that members of the claim group “ have continuously carried out activities
on the land and waters within the claim area....”

Under this criterion, | must be satisfied that the native title claim group continues to hold native
title in accordance with ther traditiond laws and customs.

| have dready referred in No2. 190B(5)(b) above to affidavits which provide factua
information about the ongoing observation of traditiond laws and cusoms by (names
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deleted)
In addition, (name deleted) affidavit refersto, (information deleted dueto cultural and
customary concern)

Use of Ngduma Injibandi country by the native title daim group continues, in my view, to be
governed by a system of rights founded on these traditiond laws and customs. | am satisfied
thet the information provided is sufficient to demondirate that the native title claim group have
continued to hold native title in accordance with their traditiona laws and customs.

Conclusion

The three particular strands of the test in this sub-section relate to the overdl test of the
Regisgtrar needing to be satisfied that the factud basis on which it is asserted that the netive title
rights and interests claimed exist is sufficient to support the assertion. The cumulative effect of
my conclusions regarding the three specific limbs of this section isthat the condition ismet asa
whole.
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Prima facie case:

190B6 The Registrar must consider that, prima facie, at least some of the native title rights and interests
claimed in the application can be established.

Reasons for the Decision

In gpplying this condition | have particularly relied on:
(names deleted)
the information provided in the amended gpplication

These affidavits provide various details relating to one or more of the native title rights claimed.
They refer to:
(information deleted dueto cultural and customary concern)

The applicants have claimed their native title rights and interests subject to:

i The extent that any minerals, petroleum or gas within the area of the claimare
wholly owned by the Crown in the right of the Commonwealth or the State of
Australia, they are not claimed by the applicants;

to the extent that the native title rights and interests claimed may relate to waters
in an offshore place, those rights and interests are not to the exclusion of other
rights and interests validly created by a law of the Commonwealth or the Sate
of Western Australia or accorded under international law in relation to the whole
or any part of the offshore place;

ii. the applicants do not make a claim to native title rights and interests which
confer possession, occupation, use and enjoyment to the exclusion of all othersin
respect of any areas in relation to which a previous non-exclusive possession act,
as defined in section 23F of the NTA, was donein relation to an area, and, either
the act was an act attributable to the Commonwealth, or the act was
attributable to the State of Western Australia and a law of that State has made
provision as mentioned in section 231 in relation to the act;

Iv. Paragraph (iii) above is subject to such of the provision of sections 47, 47A and
478 of the Act as apply to any part of the area contained within this application,
particulars of which will be provided prior to the hearing;

V. The sad native title rights and interests are not claimed to the exclusion of any other
rights or interests validly created by or pursuant to the common law, the law of the
State or alaw of the Commonwedlth.

Under s190B6 | must congider that, primafacie, at least some of the rights and interests
claimed can be established. The term primafacie was considered in North Ganalanja
Aboriginal Corporation v Qld 185 CLR 595 by their Honours Brennan CJ, Dawson,
Toohey, Gaudron and Gummow JJ, who noted:

“ The phrase can have various shades of meaning in particular statutory contexts but
the ordinary meaning of the phrase “ prima facieis. “ At first sight; on the face of it; as
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it appears at first sight without investigation.” [Citing the Oxford English Dictionary
(2™ ed 1989)].

| have adopted the ordinary meaning referred to by their Honours when considering this
application.

On the basis of the abovementioned affidavits, | have reached the conclusion that if each of the
following native title rights and interests were to be taken in isolation, they could be established
on aprimafacie bass

a.

=)

-0 Q0

the right to possess, occupy, use and enjoy the land and water s claimed;

the right to make decisions about the use and enjoyment of the land and waters
claimed;

the right of free access to the land and waters claimed;

the right to control the access of others to the land and waters claimed;

the right to use and enjoy the resources of the land and water s claimed;

the right to maintain, protect and prevent the misuse of cultural knowledge
associated with the land and waters claimed

the right to decide on and regulate member ship of the Ngarluma and
Yindjibarndi Native Title Claim Group and;

the right to trade in the resources of the land and waters claimed,

the right to maintain and protect places of importance under traditional laws,
customs and practices on the land and in the waters claimed.

| have been unable to find primafacie evidence of the following rights and interests:

a.

the right to be asked, and the enforceable right to say no, with respect to any
proposed activity by any person not part of the native title claim group within or
affecting the determination area;

the right to receive a portion of any resources taken by others from the land or
waters claimed,

the right to control the use and enjoyment of others of the resources of the land
and waters claimed

| am satisfied that the gpplication meets the requirements of this condition.
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Traditional physical connection:
190B7 The Registrar must be satisfied that at least one member of the native title claim group:

(&) currently hasor previously had a traditional physical connection with any part of the land
or waters covered by the application; or

(b) previously had and would reasonably have been expected currently to have a traditional
physical connection with any part of the land or waters but for things done (other than the
creation of an interest in relation to land or waters) by:

(i) theCrown in any capacity; or
(i) astatutory authority of the Crown in any capacity; or

(iii) any holder of alease over any of the land or waters, or any person acting on behalf of
such holder of alease.

Reasons for the Decision

In gpplying this condition | have rdied on:
(names deleted)
the information provided in the amended application

Under s.190B(7)(a) | must be satisfied that at least one member of the native title claim group
currently has or previoudy had atraditiona physica connection with any part of theland or
waters covered by the gpplication.

(names and information deleted dueto cultural and customary concern)

It is sufficient to meet this condition of the test if only one person has maintained a traditiond
physical connection to the land and waters. From the information and evidence | am satisfied
that (name deleted), being amember of the native title clam group, has maintained a
traditiona physical connection with Ngaluma Injibandi country.

I note submissions made by the Crown Solicitors Office at page 2 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to

the amended application and are no longer relevant to this gpplication.

This is sufficient for me to be satisfied that the requirements of this sub-section have been met.
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190B8 The application and accompanying documents must not disclose, and the Registrar must not
otherwise be aware, that, because of s61A (which forbids the making of applications where there
have been previous native title determinations or exclusive or non-exclusive possession acts), the
application should not have been made.

Reasons for the Decision

After reviewing the amended agpplication, accompanying documents and other materid before
me | have formed the conclusion that there has been compliance with s61A.

S61A(1) — Native Title Deter mination
A search of the Native Title Register has revealed that there is no approved determination of
native title in relation to the area dlamed in this gpplication.

S61A(2) — Previous Exclusive Possession Acts

At Schedule B of the amended gpplication, the Applicants exclude areasin relaion to which
native title rights and interests have otherwise been extinguished from the gpplication. The
gpplicants exclude by formula as outlined under 190B (2) previous exclusive possession acts.
The applicant’ s appear to include certain tenure in Schedule B at 4.2 to 4.23 in response to the
State and Commonwedlth as outlined & 4.1, there is nothing to indicate that this would then
include tenure that should be removed. | am of the view that statements made in Schedule B
effect compliance with s.61A(2) in excluding previous possession acts attributable to the law of
the State of Western Audtrdiaand an act attributable to the Commonweal th.

S61A(3) — Previous Non-Exclusive Possession Acts

There is no informetion in the gpplication indicating thet there are Commonwedth or State
previous non-exclusive possession acts within the area the subject of the clam.

The applicant’ s gppear to include certain tenure in Schedule B at 4.2 to 4.23 in response to the
State and Commonwedlth as outlined at 4.1, there is nothing to indicate that this would then
include tenure that should be removed.

Thereis nothing in the gpplication before me to indicate that the gpplicants are seeking
exclugve possession of any of the areaclamed. The gpplication states at Schedule E that the
gpplicants do not make a claim to native title rights and interests which confer possession,
occupation, use and enjoyment to the exclusion of dl others. | am therefore of the view that
the Applicants have not contravened s.61A(3).

S61A(4) — A7, SATA, SATB

The applicants have provided some detall at Schedule L of tenure, which may be subject to the
above provisons of the Act, the gpplicant’ s state that they intend to provide further particulars
prior to hearing.
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In summary, | am of the view that the requirements of s190B(8) are met.

190B9
(@)

Ownership of minerals, petroleum or gas wholly owned by the Crown:

The application and accompanying documents must not disclose, and the Registrar must not
otherwise be aware, that:

(@) totheextent that the nativetitle rights and interests claimed consist or include ownership of
minerals, petroleum or gas - the Crown in right of the Common-wealth, a State or Territory
wholly owns the minerals, petroleum or gas;

Reasons for the Decision

In gpplying this condition | have relied on information provided a Schedule E of the amended
application.

Schedule E of the amended gpplication states: “ to the extent that any minerals, petroleum
or gas within the area of the claim are wholly owned by the Crown in the right of the
Commonwealth or the State of Western Australia, they are not claimed by the
applicants’

Thereis no decison in Western Audtrdia that holds thet the Crown, in right of the State,
wholly owns minerds, petroleum or gas.

I note submissions made by the Crown Solicitors Office at page 2 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended application and are no longer relevant to this gpplication.

I conclude that the provisons of this section have been met.
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Exclusive possession of an offshore place:

190B The application and accompanying documents must not disclose, and the Registrar must not
90B9 . :
otherwise be aware, that:

(b) (b) totheextent that the native title rights and interests claimed relate to watersin an offshore
place — those rights and interests purport to exclude all other rights and interestsin relation
to the whole or part of the offshore place;

Reasons for the Decision

In gpplying this condition | have rdied on the information a Schedule E of the application.

Schedule E gatesthat “ to the extent that the native title rights and interests claimed may
relate to waters in an offshore place, those rights and interests are not to the exclusion
of other rights and interests validly created by a law of the Commonwealth or the Sate
of Western Australia or accorded under international law in relation to the whole or any
part of the offshore place.”

| note submissions made by the Crown Solicitors Office a pages 2 and 3 of |etters dated 18
December 1998 in relation to this condition of the test. The submissions were made prior to
the amended gpplication and are no longer relevant to this gpplication.

| note submissions made by the Augtrdian Government Solicitor at pages 1 of aletter dated 20
January 1999 in relation to this condition of the test. The submissons were made prior to the
amended gpplication and are no longer relevant to this gpplication.

| conclude that the provisons of this condition have been met.
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Other extinguishment:

190B9 The application and accompanying documents must not disclose, and the Registrar must not
otherwise be aware, that:

(c) (©  inany case—the nativetitie rights and interests claimed have otherwise been extinguished
(except to the extent that the extinguishment isrequired to be disregarded under subsection
47(2), 47TA(2) or 47B(2)).

Reasons for the Decision

In gpplying this condition, | have rdied upon the information provided at Schedule B and
Schedule D of the amended application.

Section 190B(9)(c) Sates that the Registrar must not otherwise be aware that the native title
rights and interests claimed have otherwise been extinguished, except to the extent that the
extinguishment is required to be disregarded under subsection 47(2), 47A(2) or 47B(2).

The applicants sate clearly in the following paragraph that the clam excludes any area where
native title rights and interests have otherwise been extinguished.

The areas within the external boundaries that are not covered by the application include

any areas in relation to which all native title rights and interests are have otherwise

been extinguished, including area subject to:

(a) and act authorised by legidation which demonstrates the exercise of permanent
adverse dominion in relation to nativetitle; or

(b) actual use made by the holder of a tenure other than native title which is
permanently inconsistent with the continued existence of nativetitle.

The gpplication o detalls, to avoid uncertainty, some Sgnificant classes of tenure which are
excluded. The relevant tenure classes are detailed above in my S190B(2) reasons.

The applicant’ s gppear to include certain tenure in Schedule B at 4.2 to 4.23 in response to the
State and Commonwedlth as outlined at 4.1, there is nothing to indicate thet thiswould then
include tenure that should be removed.

| note submissions made by the Austrdlian Government Solicitor a page 1 and 2 of |etters
dated 14 and 20 January 1999 in relation to this condition of thetest. The submissions were
made prior to the amended application and are no longer relevant to this application.

| am satisfied that this claim does not cover areas where native title rights and interests have
otherwise been extinguished. For these reasons | conclude that the provisions of this sub-
section has been met.
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End of Document
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