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INTRODUCTION

The original application

The origind gpplication was lodged with the Nationd Native Title Tribuna on 19 July 1995
under the Native Title Act 1993 asit then was (the old Act). At that time the gpplicants
were [name of subsequently deceased person deleted], Laurie Cowendli (et Gowanullli
and Gowenulli in later documents), Paddy Womaand Paddy Neowarra who applied for a
“determination of native title as representatives of the Ngarinyin people’. The gpplication
was lodged by solicitors Messrs Sater and Gordon on behdf of the applicants.

According to the form of gpplication required under the Act & that time the gpplicants
described the other persons with whom they held nativetitle asfollows:

Each named applicant is an aboriginal person and elder of the Ngarinyin tribe.
The applicants claim native title on behalf of themselves, on behalf of their
respective family groups and on behalf of the Ngarinyin people. The
applicants continue to reside on or near the claimed land and continue to
maintain a traditional connection with the land and water s constituting native
tittle. The Ngarinyin people are both people of the northern Kimberley region
who are recognised as belonging to the country to which the Ungarinyin
language also belongs. The Ngarinyin today are descended from those people
who owned and occupied the claim areas prior to the acquisition of
sovereignty. They had maintained their traditional connection with the
claimed land and waters in accordance with traditional law, custom and
practices observed by Ngarinyin society.

The description of the area of land and waters covered by the application stated:

The claim covers land in the north west Kimberley region of Western
Australia. The land described is as follows:

The claimincludes land and waters as set on the attached map (Annexure A6)
being land within the Prince Regent Nature Reserve (Reserve 27164),
Aboriginal Reserve (Reserve 23079) and “ vacant crown land” bordered by
Prince Regent Nature Reserve to the west and pastoral leasehold land of
Drysdale River Sation and King Edward River Station to the east.

The gpplicantsidentified the dam area asincluding the following reserves

Reserve No 27164  Prince Regent Nature Reserve for the purpose of
conservation of flora and fauna,

Reserve No 23079 Kunmunya Reserve for the Use and Benefit of Aboriginies

Reserve No 21972 Nyimandum Cave Reserve for the Use and Benefit of
Aboriginies

Reserve No 21969 Backsten Creek Cave Paintings Reserve for use and
Benefit of Aboriginies

Reserve No 8247  Water Travellers and Stock Reserve

Reserve N0 8248  Water Travellers and Stock Reserve



The applicants indicated that various persons held mining interests within the clam areg, dso
that various tourism operations were conducted in the clam area.

In the origind gpplication the applicants detalled the native title rights and interests possessed
as.

In accordance with traditional law (the applicants) continue to enjoy the
uninterrupted, possession, occupation, use, enjoyment of and obligations
towards the subject land and waters to the exclusion of all others. Native Title
includes the following rights:
to possess, occupy, use and enjoy the land
to go anywhere on the land and waters subject to requirements of
traditional law
to regulate accessto particular areas of land as required by traditional law
deal with or transfer interests in land amongst themselves in accordance
with custom
meet obligations and duties in respect of claimed land and watersin the
conduct of social, cultural, spiritual and economic life of the Ngarinyin
peoples
to conduct ceremonies concer ning the land and waters
to exchange resour ces collected from the land and waters amongst
themselves and with people from neighbouring lands

The representative body for the area was the Kimberley Land Council.

The application lodged 19 July 1995 was supported by an affidavit sworn 13 July 1995 by
Paddy Neowarra. In accordance with the form prescribed by the Act at that time Mr
Neowarra deposed that he was authorised to make the affidavit on behalf of the gpplicants,
that he believed that native title had not been extinguished in relation to any part of the areg,
that he believed that none of the area was subject to an entry in the nationd native title
register and that he believed al the statements made in the application were true and correct.

A map of the claim areadated July 1995 prepared for Sater and Gordon by the Austrdian
Surveying and Land Information Group (AUSLIG) was submitted with the gpplication.

This map depicts the dlam area as in the far north west of Western Audtrdia, south west of
Kaumburu, south of the Mitchel River and west of the King Edward River. Part of the
clam area extends to the mouth of the Roe and Prince Regent Rivers. The Roe, Moran and
Prince Regent Rivers appear to be wholly within the claim area, except perhaps for some
minor stretches near the river mouths.

Amendmentsin the Tribunal, mediation and referral to the Federal Court

By aletter dated 19 July 1995 (the same day the application was lodged) from Sater &
Gordon the gpplicants sought to amend the claim area description (A6) by stating that the
clam areaincluded part of the area subject to gpplication for Exploration Licences 04/986
to 04/992 in favour of Astro Mining NL.

The gpplication was accepted by the Registrar of the Tribuna under the old Act on 29 July
1995. It was registered before commencement of the Native Title Amendment Act 1998



on 30 September 1998 and remains on the Regigter of Native Title Claims pending the
outcome of this consderation for registration under the amended Act.

The gpplication was the subject of mediation with the Tribund. It did not result inafind
agreement between the parties. On 16 October 1996 the application was referred to the
Federa Court for determination.

Sadly, after referrd to the Federal Court, the first named applicant [name deleted] died. On
14 November 1997 the Court ordered that Henry Mowaljarlai replace [name deleted] as
the first named applicant. The Court made some additiona ordersin relation to the address
for service of the gpplicants.

On 28 October 1998 the State of Western Audtraliaiissued a section 29 notice under the
amended Act which affected the area covered by the gpplication. The Registrar was
required to use his best endeavours to finish considering the application for regidration
within 4 months from 28 October 1998, otherwise as soon as reasonably practicable
(Trangtional provison Part 4, paragraph 11(3)). The 4 month period expired on 28
February 1999.

The current application

By Notices of Moation filed by the gpplicantsin the Federd Court on 8 January and 2
March 1999 the applicants sought to amend the application. On 15 January and 12 March
1999 the Court granted leave to amend the application as sought on each occasion. The
Tribuna did not receive written confirmation from the Court of the orders made on 12
March 1999 until today, 19 March 1999, dthough the applicants had provided the Tribuna
with a copy of the proposed re-amended application on 2 March 1999.

On 11 March 1999 the Tribund received from the gpplicants current solicitors, Mess's
Dwyer Durack, an affidavit from [name deleted] sworn 25 February 1999 in relation to
native title rights and interests claimed.

Also on 11 March 1999 the Tribuna recelved afacsmile from Dwyer Durack in response
to a query from me about two applicants who had sworn an affidavit in support of a
previous verson of the gpplication. Dwyer Durack sent a copy of afacamile from the
Kimberley Land Council dated 10 March 1999 referring to the views of Ms Oreeri and Mr
Campbdl in relaion to one of the latest changes to the gpplication, amore redtrictive
description of the members of the claim group.

| have before me, for consideration for registration, the application as amended in the

Federd Court on 12 March 1999, with the following attachments:

- copy of afidavit of [2 names deleted] affirmed 21 December 1998
copy of affidavit of [name deleted] affirmed 10 February 1999
copy of affidavit of [name deleted] affirmed 10 February 1999
copy of affidavit of [name deleted] affirmed 11 February 1999
copy of affidavit of [name deleted] affirmed 16 February 1999
copy of affidavit of [name deleted] affirmed 11 February 1999
copy of affidavit of [name deleted] affirmed 10 February 1999
copy of affidavit of [name deleted] affirmed 5 February 1999
copy of affidavit of [name deleted] affirmed 10 February 1999



copy of affidavit of [name deleted] affirmed 10 February 1999

copy of affidavit of [name deleted] affirmed 29 January 1999

copy of affidavit of [name deleted] affirmed 16 February 1999

copy of affidavit of [name deleted] affirmed 2 March 1999

copy of affidavit of [name deleted] affirmed 10 February 1999

copy of affidavit of [name deleted] affirmed 5 February 1999

copy of affidavit of [name deleted] sworn 6 January 1999 (Attachment A)

copy of affidavit of [name deleted] sworn 6 January 1999 (Attachment B)

origind affidavit of (name deleted pursuant to Section 13A ADJR Act) sworn 25
February 1999

copy of facamile from Kimberley Land Council to Dwyer Durack 10 March 1999
facamile from Dwyer Durack to the Tribunal 11 March 1999

copies of two maps of the claim area created from data supplied by the Land Claims
Mapping Unit (LCMU) by the Geospatid Information Unit of the Tribund dated 4
February 1999. Oneisatopographical map, marked with the clam area. The other is
amap showing some topographical features (rivers, Mt Y ork and Mt Hann), current
tenure and the clam area. Both maps are at Attachment C.

schedule of current land tenure as at October 1995, prepared by LCMU dated 16
October 1995.

bundle of tenure rdated documents comprising Attachment D. Thisbundle incdludes a
copy of aletter from LCMU to the Tribund, extracts from the reserve regisers, a
schedule of historical data prepared by LCMU as a 26 July 1995 showing a series of
pastord leases vested in named individuals, copies of pastord leases referred to in the
schedule of historical data

copy of the 202 certification by Mr Peter Y u, Executive Director, Kimberley Land
Council dated 22 February 1999 (Attachment E).

copy of pastora lease 398/844 to Sunlight Holdings Pty Ltd dated 11 September 1995
and registered 12 September 1995.

photocopy of map of current land tenure as at 24 July 1995 prepared by LCMU
showing, dthough not clearly due to the photocopying process, the clam area, pastora
lease areas, Reserves land, Aborigina Reserve and Vacant Crown Land.

photocopy of map of current land tenure as at 13 October 1995 prepared by LCMU,
showing claim area, Reserves 21972, 27164, 21969, 8248, 8247 and 41886, pastora
lease 398/844 and exploration licence areas for EO4/966, EO4/985, EO4/987
EO4/989 and other EO’ s outside the claim area.

Map of the amended application

The Tribund has on file a coloured map of the clam area prepared by LCMU &fter
acceptance of the gpplication on 29 July 1995. The map shows current land tenure as at 13
October 1995. Current land tenure within the area at that time included pastord lease
(398/844), one conservation reserve, three Aboriginal reserves, two other reserves and
vacant crown land. This LCMU map depictsthe clam areaasit was a the time the
application was referred to the Federal Court 16 October 1996.

The amendments made by the Federal Court on 15 January 1999 reduced the area of the
application to remove part of the Prince Regent Reserve (Reserve 27164) and part of the
Kunmunya Aborigind Reserve (Reserve 23079). Prior to 15 January 1999 this application
overlapped with the Dambimangari application (WC96/3). The amendment to the areaon
15 January 1999 left a smdler area of overlap with the Dambimangari gpplication, in the



south east corner of the Ngarinyin WC95/23 area. The amendmentsin the Federa Court
on 12 March 1999 did not affect this area of overlgp in the south east corner.

The two current claim maps (Attachment C) were prepared by the Tribunal by way of
assistance to the gpplicants under s78 of the Act. The maps have been compiled from the
goplicants earlier map of the clam area, clam area and tenure information provided to the
Tribuna by LCMU and topographica information provided by the Austrdian Surveying and
Land Information Group (AUSLIG).

The maps include the topographica features referred to in the affidavits filed in the Federd
Court in support of the amended gpplications. These features are the Prince Regent, Roe
and Moran Rivers, Backsten Creek, Mount Y ork and Mount Hann.

State’ s Submission

The State has made one submission in rdation to registration of this application; by letter
dated 26 November 1998. | refer to this submission in later parts of these reasons. Most
of the matters raised in the letter are now not relevant due to the significant amendments
made by the Federal Court on 15 January and 12 March 1999. It isaso my understanding
that the State has been represented by the Crown Soalicitor’ s Office at each of the
amendment hearings in the Federal Court. The Court's Report of Listing document dated
12 March 1999 notes that “the Respondent” was represented at the hearing of the
application to amend on that date. The State has therefore been aware of the amendments
and has gpparently chosen to make no further comments to the Tribuna about the
goplication of the regigtration test.

Relevant Documents

In congdering my decision under s190A | have had accessto dl documentsin Tribund files
other than documents submitted for the purposes of mediation or prepared for the conduct
of and in the course of mediation which, if disclosed to the Delegate or other personsfor the
purposes of or in relaion to the outcome of the registration test decision, may prejudice the
mediation of this gpplication.

Documents which | have considered include documents from the Tribund’ s working files
such as maps, submissions, correspondence, documents in relation to future act
proceedings, extracts from the Register of Native Title Claims, land title documents obtained
from the State government or the gpplicant (e.g. copies of leases) and documents received
from the Federa Court, such as the proposed amended application, attachments to the
proposed amended application and correspondence from the Federal Court.

In my reasons, where gpplicable, | will refer to particular documents which | have taken into
account when considering each aspect of the registration test. However, the main
documents that | have relied on are:
the origina application lodged 19 July 1995, with attachments;
documents rlating to amendment of the gpplication before referrd to the Federal Court
on 16 October 1996, such as correspondence with the Tribunal;
maps submitted by the gpplicants, or prepared by LCMU or by the Tribund’s
Geospatid Information Unit;
schedules of current and historical tenure obtained from LCMU or submitted by the
applicants;



the gpplication as amended 15 January and 12 March 1999, with attachments;

the Tribuna file WO95/8 in relation to an objection to the expedited procedure lodged
by the Ngarinyin people;

the affidavit of Paddy Neowarra sworn 25 February 1999

covering letter from Dwyer Durack dated 10 March 1999 and the facamiles from KLC
and Dwyer Durack dated 10 and 11 March 1999;

asubmisson by the State of Western Audrdiain relation to regidiration of this
application, dated 28 November 1998.

| shall now congder the gpplication as amended by the Federal Court on 12 March 1999.



A. Procedural Conditions

Information, etc, required by section 61 and section 62:

190C?2 The Registrar must be satisfied that the application contains all details and other
information, and is accompanied by any affidavit or other document, required by

sections 61 and 62.

| Decision | Complies |

Reasons
Reasons are provided below against each separate requirement

Details required in section 61

61(3) Name and address for service of applicant(s)

Decision | Complies
Reasons
The gpplicants representative is the Kimberley Land Council and the address for service is

provided.

Names persons in native title claim group or otherwise describes the persons so that

61(4) it can be ascertained whether any particular person is one of those persons
Decision | Complies
Reasons

The gpplication as amended in the Federal Court (the gpplication) is made by Mr Laurie
Gowanulli, Mr Paddy Neowarra, Mr Paddy Wama, Mr Scotty Martin, Mr Immy Mdine, Mr
Jack Dann, Mr Jack Dale, Mr Keith Nenowatt, Mr Paul Chapman, Mr Reggie Tataya, Mr
Donald Campbell, Ms Pansy Nulgit, Ms Beity Walker, Ms Kathy Oreeri, Ms Mandy
Wungundin, Mr Barney U.

The native title clam group (the persons on whose behdf the application is made) is described
asfollows

The claimant group comprises those people who hold in common the body of
laws and customs derived from beliefs about Wanjina/Ungurr. Those people
are:

(@ The descendants of ... (alist of 88 namesis given);

(b) Together with the descendants of Dalbi who was adopted into the native
title claimant group.

To comply with the requirements of $61(4) the gpplication must either name the personsin the




native title claim group or otherwise describe them sufficiently clearly so that it can be
ascertained whether any particular person is one of those persons.

The details required in s61(4) are the same as those required by 190B.

This clam group description identifies the persons in the native title clam group by descent;
ether by descent from one of more of 88 named individuas or by descent from another
individud, Ddbi.

The claim group description includes another descriptor, “those people who hold in common
the body of laws and customs derived from beliefs about WanjinalUngurr”. This descriptor
aone would not describe the members of the claim group sufficiently clearly for the purposes
of $61(4), asit does not give any indication of how it would be ascertained whether apersonis
one who “holdsin common” the body of laws and cusoms. Neither doesit provide any
principles of, or guidance in relation to, the laws and customs which are derived from the
beliefs. The beliefs are not outlined, described or exemplified. The nature or sgnificance of
WanjingUngurr is not explained.

However, this descriptor does not determine who isin the claim group; this is determined by
descent from the named persons. It is not therefore necessary for me to understand the
meaning of “hold in common the body of laws and customs derived from beliefs about
WanjindUngurr” asthe claim group is defined by descent from the named persons. The
reference to holding a body of laws and customs is a statement by the gpplicants that the
people who are the descendants hold in common the body of laws and customs. The
definition of the claim group does not depend on ascertaining who holds in common the body
of laws and customs.

If the names of the members of the claim group are not listed the subsection requires that the
persons be described “ sufficiently clearly so thet it can be ascertained whether any particular
person is one of those persons’ (my emphasis). Thisdlowsfor the ascertainment of members
of the clam group at alater date should it be necessary. This does not require the Registrar to
ascertain the names of individuas for the purposes of the regigtration test.

The persons in the group comprise the descendants of one or more of the 89 named
individuas. Whilgt | do not have genedlogical evidence available to me which would identify dl
members of the group, this materid is not necessary, otherwise it would make no sense to have
an dterndive to naming dl the personsin the ndive title claim group.

Although the descent records may be found in ora transmissions through the generations and
the memories of the living people | am satisfied that the description provides a sufficiently
precise means of identifying, a alater date if necessary, whether any particular personisin the

group.

By letter dated 26 November 1998 the State of WA submitted that the claim group
description, asit then was, was insufficient. The description at that time was that the claim
group comprised “Ngarinyin People, including their respective family groups of Henry
Mowaljarlai, Paddy Neowarra, Laurie Gowanulli, Paddy Woma'. The State does not give
reasons for this view.




The amendments to the application made on 12 March 1999 have resulted in amore limited
clam group description. Thereis no reasoning in the Stat€' s submisson which could be
gpplied to the new claim group description.

| find that the claim group description is sufficient to meet the requirements of the subsection.

61(5) Application is in the prescribed form; lodged in the Federal Court, contains
prescribed information, and accompanied by prescribed documents and fee
Decision | Complies
Reasons

Section 190C(2) requires that the gpplication contain the details, information, affidavit and any
other document required by sections 61 and 62. For the purposes of registration, | do not
need to consider whether the fee has been paid.

The amended gpplication isin the prescribed form and includes a map.

An affidavit in support of the application as amended on 12 March 1999 has been filed by
each named applicant except Donad Campbell and Kathy Oreeri. Mr Campbdl and Ms
Oreeri afirmed an affidavit on 21 December 1998 in support of the application as previoudy
amended in the Federal Court on 15 January 1999.

Mr Campbell and Ms Oreeri have not sworn or affirmed affidavits in support of the
subsequent proposed amended gpplication. Their viewsin reation to the changes made in the
Federa Court on 12 March 1999 are referred to in their facamiles dated 10 and 11 March
1999. | shdl refer to this matter again when | consider the forma requirements that the named
gpplicants provide an affidavit which includes evidence of authorisation.

For comments on the requirements of the affidavits and the contents of Form 1, see my
reasons below in relation to the prescribed information required by Form 1. | am satisfied that
the affidavits accompanying the gpplication, including the joint affidavit of Mr Campbell and

Ms Oreeri affirmed 21 December 1998, are sufficient to conclude that the application is
accompanied by the prescribed documents.

Schedule J of the new Form 1 requires the gpplicant to provide a draft of the order “to be
sought if the application is unopposed”. The gpplicants say that they are not required to
provide a draft order because the matter is opposed. Respondent parties have been joined
and the matter has not been settled by mediation. Taking into account the wording of
Schedule J, it would seem that it is not necessary for the applicants to provide a draft order.

Details required in section 62(1)

62(1)(a) Affidavits address matters required by s62(1)(a)(i) —s62(1)(a)(v)

Decision | Complies

Reasons
The gpplication as amended on 12 March 1999 is supported by individud affidavits from 14 of




the 16 named gpplicants. The 14 affidavits are in the same form and have been sworn on
various dated between 29 January 1999 and 2 March 1999. These are the affidavits of
Messrs Gowanulli, Neowarra, Wama, Martin, Mdine, Dann, Dae, Nenowaitt, Chapman,
Tatayaand Ms Nulgit and MsWaker. | note that some of the affidavits have been sworn
before Mr Dann, one of the applicants who is a Justice of the Peace.

| do not have a difficulty with Mr Dann witnessing these affidavits, even though he is a named
goplicant. Thereis nothing in the Commonwedth Evidence Act or the Federal Court Act or
Rules to require that someone not associated with the matter before the Court witness any
relevant affidavits.

The 14 &ffidavits contain statements that the deponents believe that native title rights and
interests have not been extinguished; that none of the area covered by the gpplication is
covered by entry in the Nationa Native Title Register; that the deponent believes that dl of the
satements made in the amended gpplication are true and that the deponent is:

... authorised to make and deal with matters arising in relation to the application
pursuant to the process of decision making the persons in the nativettitle claim
group have also agreed to and adopted in relation to authorising the making of
the application and dealing with matters and in relation to doing things of that
kind.

Section 62(1)(a) and s251B together require each deponent to state the basis upon which the
deponent is authorised.

Section 251B daesthat aperson is*authorised” if the members of the native title clam group
authorise the gpplicants either by atraditiona process of decision making or a process of
decision making agreed to and adopted by the members of the native title clam group for
authorising the applicants and dedling with the application or deding with things of that kind.

When consdering compliance with s62(1)(v) (which requires the applicants to state the basis
on which they are authorised), | find that it is sufficient for the gpplicants to Sate ether that they
have been authorised by atraditiona decision making process or that they have been
authorised by a process agreed to and adopted by the members of the claim group for
conducting the application. | do not believe it is necessary for the applicants to specify the
actud process that was gpplied to confirm the authorisation.

Here the gpplicants have given agenerd statement that the process used was agreed to and
adopted by the members of the claim group. They are required to Sate the basis on which
they have been authorised and the basis is that they have conducted a process which has been
agreed to and adopted by the members of the claim group.

The remaining 2 named gpplicants, Mr Campbell and Ms Oreeri, affirmed ajoint affidavit on
21 December 1998 in support of the application as amended on 15 January 1999. They did
not submit afresh affidavit in support of the gpplication as amended 12 March 1999.

In their affidavit affirmed 21 December 1998 Mr Campbell and Ms Oreeri state that they
believe the native title rights and interests have not been extinguished, that none of the area
covered by the application is covered by an entry in the National Native Title Register and that




al the statements made in the application (as amended 15 January 1999) aretrue. They aso
depose that they are “authorised by al the personsin the native title clam group to make the
gpplication and to ded with matters arisng in relaion to it, on the grounds thet ... the persons
in the native title claim group have authorised me/us in accordance with a process of decison
making which they have agreed to and adopted.”

The amendments ordered by the Court on 12 March 1999 amended the application of 15
January 1999 in the following respects.

the dlaim group description was redefined to limit the extent of the group to the
descendants of 89 ancestors. (Previoudy the claim group comprised this group and
possibly another set of people who, in addition to the descendants, have a socidly
recognised connection to [cultura reference to area deleted] within the clam areain
accordance with laws and customs derived from a body of beliefs about
Wanjina/Ungurr.)

The phrase “subject to any shared right of exclusvity” in rdation to ndive title rights and
interests claimed was replaced with the phrase “ subject to any native title rights and
interests which may be shared with others who establish that they are native title holders.”
The applicants clarified that the native title rights and interests were *“not claimed to the
excluson of any other rights of interest vaidly granted or pursuant to the common law, the
laws of the State or alaw of the Commonwedalth.”

| notethat it is not certain that the scope of the claim group will have been reduced by the
latest amendment even though the words provide a more redtrictive definition.

On receipt of the proposed further amended gpplication filed with the Federd Court on 2
March 1999 and upon my noticing that there were no fresh affidavits from Mr Campbe | and
Ms Oreeri | asked the Tribund’s Case Manager, Mr Bill Lawrie, to make enquiries about Mr
Campbel’s and Ms Oreeri’ s views particularly in relaion to the more limited scope of the
clam group description.

In response the Tribuna received a facsmile from Dwyer Durack dated 11 March 1999 with
acopy of afacamilefrom the KLC dated 10 March 1999, the latter Sating:

| refer to your facsimile of 10 March 1999 advising of the delegate’s
requirement that Oreeri and Campbell are aware of the most recent amendment
to the claim group description. | hereby advise that Oreeri and Campbell are
awar e of this amendment and are happy with those changes.

| note that the previous affidavit from Mr Campbell and Ms Oreeri refers to their addresses as
separate addresses in Wyndham. To some extent therefore Mr Campbell and Ms Oreeri are
isolated and in view of the distances and timeframes involved (I am now pressed to make a
decision as soon as practicable following the amendments in the Federal Court on 12 March
1999), | am prepared to accept the facsmile from the KLC dated 10 March 1999 as
evidence that Mr Campbell and Ms Oreeri are il in support of the gpplication as named
gpplicants even though the extent of the claim group may have been reduced.

In relation to authorisation ($62(1)(a)(iv) and (v)) the affidavit of Mr Campbell and Ms Oreeri
meets the requirements in relation to the application as anended on 15 January 1999. | am




satisfied that it so meets the requirements for the application as amended on 12 March 1999.
| have formed this view taking into account the limited nature of the amendments, the fact that
they are authorised “to ded with matters arising in relation to the gpplication” (as deposed in
their affidavit of 21 December 1998) and the confirmation from the applicants representative
(KLC) that Mr Campbell and Ms Oreeri agree to the latest amendments.

| note the State’ s Submission dated 26 November 1998 that unless the gpplicant has provided
an dfidavit including dl the criteria required under this section, it is the Stat€' s contention that
the Regigtrar should find that the application has failed to satisfy this requirement. No specific
deficiencies were raised by the State.

Indl the circumstances | am satisfied that the affidavits meet the requirements of the
subsection.

62(1)(c) Details of traditional physical connection (information not mandatory)

Decision | Complies

Reasons
The application and accompanying affidavits provide evidence of traditiona physica
connection by more than one member of the claim group.

Schedule M of the amended gpplication provides examples of traditiona physica connection
maintained by members of the group and their predecessors.

There are references to practising traditional activities a [name deleted] (Reserve 41886),
indluding hunting, fishing and culturd activities. Two of the named gpplicants [name deleted]
and [name deleted], have travelled with their families from one area to ancother, [reference to
culturd practices dleted]. They camped at particular Sites, significant for cultura and resource
reasons.

Other customs were practised in relation to the area, such as[cultura practice deleted].

| refer to traditional physical connection in more detail in reaion to sS190B(5) and s190B(6).

Details required in section 62(2) by section 62(1)(b)

62(2)(@)(i) Information identifying the boundaries of the area covered

Decision | Complies

Reasons
The amended agpplication provides a description of the outer boundary of the claim area by
reference to latitudes and longitudes.

The applicant excludes areas within the external boundary by describing the types of areas
excluded rather than by excluding particular parcels of land.

| find the information and map to be satisfactory for the reasons given in relaion to s190B(2).




62(2)(a)(ii) | Information identifying any areas within those boundaries which are not covered by
the application

Decision | Complies

Reasons
The application provides details of internd boundaries which are not included as part of the
clam. Refer to my reasons under s190B(2).

62(2)(b) A map showing the external boundaries of the area covered by the application

Decision | Complies

Reasons
The maps attached to the amended application (Attachment C) show the externd boundary of
the area claimed.

This requirement has been met.

62(2)(c) Details/results of searches carried out to determine the existence of any non-native
title rights and interests

Decision | Complies

Reasons

Attachment D to the amended application includes a letter from the Land Claims Mapping Unit
dated 25 July 1995 referring to current and historical tenure and advising that no pastord
leases were approved within the “window period 30/12/1932 to 21/1/1935". Attachment D
aso includes copies of reserves index searches, a schedule of current tenure information dated
26 July 1995, a schedule of historical tenure information also dated 26 July 1995 (both from
LCMU) and copies of historical pastoral leases. Thereis aso a subsequent schedule of
current tenure as at October 1995 (dated 16 October 1995) showing that pastoral |ease
398/844 to Sunlight Holdings Pty Ltd, granted 11 September 1995, isincluded in the clam
area

Inrelation to LCMU’ s advice that no “window period” leases were gpproved, there is
aufficient materia for me to conclude, primafacie, that no pastora leases were granted within
the clam areathat did not reserve, ether in the Land Act asit was &t the rlevant time or in the
terms of the lease, aright of accessin favour of Aborigina people.

| note the State' s submission dated 26 November 1998 is that the application should fail unless
details of searches are provided. The Stat€'s concern in relation to this requirement has been
addressed by the amendment of the gpplication in the Federal Court and the provision of
search materia with the amended application.

62(2)(d) Description of native title rights and interests claimed

Decision Complies

Reasons




A description of the native title rights and interests claimed isincluded in Schedule E. As
required by the subsection, the rights and interests are stated in aform which goes beyond a
mere Satement that the native title claim group seeks dl native title rights and interests which
have not been extinguished.

The gpplication meets this requirement.

62(2)(e)(i) | Factual basis —claim group has, and their predecessors had, an association with the
area

Decision Complies

Reasons
The application must contain:

62(2)(e) ageneral description of the factual basis on which it is asserted that
the native title rights and interests claimed exist and in particular
that;

(i) thenativetitle claim group (has), and the predecessors of those
persons had, an association with the area;

(i) thereexiststraditional laws and customs that give rise to the
claimed native title; and

(i) the native title claim group (has) continued to hold the native
title in accordance with those traditional laws and customs;

This subsection requires that the application contain a generd description of the factua bass
for three assartions that would form the foundation of afinding that native title continues to
exid.

Section 190B(5) requires something more; that the Registrar be satisfied that the factud basis
provided is “sufficient to support the assertion(s)”. That subsection does not contain the same
reference to “the gpplication” and therefore it would seem open to the Registrar under that
Section to take into account material beyond the gpplication.

From the materia in the gpplication | conclude that there is a genera description of the factual
basis upon which these assertions are made.

The generd factua badsis found in Schedule F of the amended gpplication. Thereisaso
relevant materia in Schedules A, G and M.

Schedule F contains the following materia by way of factua basis for each of the three
assertions.

(|) the predecessors of the native title claim group had an association with the area
the ancestors of the native title claim group have, since the assertion of British sovereignty,
possessed, occupied, used and enjoyed the claim area
the possession, occupation, use and enjoyment has been pursuant to and possessed under
the laws and customs of the clam group
preceding generations have passed on the traditional law and custom to the present




generation in the native title dlaim group

the traditiond laws and customs include laws and customs about the vesting of rights and
interests in land and waters in members of the native title claim group on the basis thet they
are descended from ancestors connected to the area

the traditiond laws and customs aso include laws and customs about vesting rightsin
members of the group on the basis of other principles which connect people with the area
(for example, conception in the areg, birth in the areg, traditiona knowledge of the areq).

It isreasonable for me to infer that the traditiona laws and customs passed on by the
predecessors through the generations are laws and customs related to the land.

() the native title claim group (has) an association with the area

- thenativetitle claim group has possessed, occupied, used and enjoyed the area
the group has possessed, occupied, used and enjoyed the area according to laws and
customs of the claim group
it istraditiond laws and customs which have been passed on to the claim group through the
preceding generations
the laws and customs are based on principles which connect people with the land, eg
conception in the areg, birth in the area, traditional knowledge of the area
the group continues to observe traditiond laws and customs based on principles which
connect members of the claim group with the area.

The reasonable inference from this series of satementsis that the continued observance of the
traditiond laws and customs by members of the claim group gives them an ongoing association
with the area because the laws and customs include principles which connect the members of
the claim group with the area.

(if) there are traditional laws and customs which give rise to the claimed nativetitle
- the predecessors possessed, occupied, used and enjoyed the area according to traditional
laws and customs
the traditional laws and customs have been passed down through the generations
the traditional laws and customs relate to the area (eg they include principles about birth
and conception in the area and traditional knowledge of the area)
the members of the native title claim group continue to observe the traditiond laws and
customs which relate to the area
the traditiond laws and customs include laws which enable rights and interests in the area
to be vested in members of the naive title claim group. These principles of traditiond law
connect people with the areain such away that they inherit rights and interests.

This series of statements outlines how the traditiona laws and customs vest native title rights
and interests in members of the claim group.

(iii) the native ttitle claim group (has) continued to hold the native title in accordance

with those traditional laws and customs

- thetraditiond laws and customs have been passed down through the generations
native title rights and interests vest in members of the group according to principles of
traditional law and custom (eg descent from ancestors who possessed, occupied, used or
enjoyed the area, conception in the areg, birth in the areg, traditiond knowledge of the
ares)




the group has continued to observe the traditiona law and custom

the continued observance of those laws and customs has maintained the group’s
connection with the area

members of the clam group are vested with native title because the traditiond laws and
customs give them rights and interests in relation to the land.

The conclusion to be drawn from this series of satementsis that the group, because it
continues to observe the traditiond laws and customs which give the members rights and
interests in relation to the land, has maintained those rights and interests. These are nativetitle
rights and interests.

Schedule A identifies the body of laws and customs common to the members of the clam
group; it isthe body of laws and customs derived from beliefs about WanjinalUngurr. It is not
necessary for me, for the purposes of this registration decision, to know and understand the
beliefs about WanjinaUngurr. 1t is enough for me to note that there is a particular set of laws
and customs by which the members of the dlam group live. This statement further describes
“the traditiona law and custom of the claim group” referred to in Schedule F.

Schedule G refers to members of the claim group carrying out various activities on the land,
including conducting treditiond ceremonies.

Further materia supporting s62(2)(e)(ii) and (iii) is provided in Schedule M, which gives
examples of traditiond practices carried on within the clam area by members of the dlaim
group. Schedule M refersto hunting, fishing, cultura activities, ceremonies and land
management practices being conducted within the claim area. There are o referencesto
sgnificant [cultura reference ddeted] Stes within the clam areaand [culturd reference
deleted]. Schedule M includes areference to Wanjina

When [ name deleted] and [ name deleted] were adolescents they would travel
with their families from the [location deleted] area and live with relationsin
[name deleted] area, which is[name deleted]’s mother’s country. They
remember many people living in the country at that time. There they learnt
[reference to cultural matters deleted].

[Area ddeted] islocated within the clam area.

In summary, | find that the gpplicants have provided some factuad materia which goes beyond
the assartions set out in 62(2)(e). Later in these reasons | consider whether the materid is
aufficient for me to be satisfied that the factua basis supports the assertions to the extent
required by s190B(5).

62(2)(e)(ii) | Factual basis —traditional laws and customs exist that give rise to the claimed native
title

Decision | Complies

Reasons
| find that the requirements for this subsection are met. Refer to my reasons under
62(2)(e)(i).




62(2)(e)(iii) | Factual basis —claim group has continued to hold native title in accordance with
traditional laws and customs

Decision | Complies

Reasons
| find that the requirements of this subsection are met. Refer to my reasons under s62(2)(e)(i).

62(2)(f) If native title claim group currently carry on any activities in relation to the area
claimed, details of those activities

Decision | Complies

Reasons
Details of activities carried out are set out in Schedules G and M.

Schedule G refersto the carrying on of activities including hunting, gathering, fishing and
conducting traditiona ceremonies.

Schedule M of the application refers in more detail to traditiond activities being carried out on
part of the daim area by living daim group members, induding hunting, fishing, ceremonid
activities, including initiations and ceremonid gatherings, and fire driving of kangaroos.

This requirement has been addressed.

62(2)(9) Details of any other applications to the High Court, Federal Court or a recognised
State/Territory body the applicant is aware of (and where the application seeks a
determination of native title or compensation)

Decision | Complies

Reasons

The applicants Sate, in Schedule H, that they are not aware of the details of any other
gpplications to the relevant courts or bodies in relation to any part of the area. However, there
is one gpplication which overlaps, Dambimangari, WC96/3. | refer to thisin more detail in
relation to s190C(3) which dedl s with the circumstances when overlap can prevent registration
of the gpplication being considered.

Dambimangari WC 96/3 must be considered to be an gpplication to the Federa Court, asthe
trangtiona provisons of the current Act deem it to have been filed in the Court. | consider the
goplicants failure to mention this here to be an oversght on their part asthe overlap iswell
known to the applicants and the Tribund. | am informed by the Tribund’s case manager, Mr
Bill Lawrie, that discussons between the two sets of claimants are continuing with aview to
removing the overlgp. The oversght is not of akind which by itsdf should prevent registration
of the gpplication.

Taking these circumdtances into account | find thet there is sufficient compliance with this
subsection.




62(2)(h) Details of any S29 Notices (or notices given under a corresponding State/Territory
law) in relation to the area, which the applicant is aware of

Decision | Complies

Reasons
Details of notices under s29 are given in Schedule | of the gpplication. | note that the s29
notices referred to in Schedule | were advertised 28 October 1998.

| am aware of s29 noticesissued under the old Act. The Tribunal conducted proceedings
pursuant to objections to the expedited procedure. The gpplicants have not provided details
of any s29 notices issued under the old Act.

Does the subsection require the applicants to provide details of any notices issued under s29 of
theold Act?

The notation immediatdy beneath subsection 2(h) dates:
Note: Notices under s29 are relevant to subsection 190A(2).

The induson of the Note implies that information about s29 noticesis required to asss the
Regidrar to determine whether s190A(2) applies. Section 190A(2) providesthat if as29
notice which affects the dlam areais given before or while the Registrar is congdering the
application for regidtration, the Registrar must use his or her best endeavoursto finish
congdering the dam by the end of 4 months &fter the natification date specified in the 29
notice.

Theincluson of s29 information under the current Act would assist the Regidrar to determine
whether the 4 month period gpplies. The main purpose of the subsection appears to be to put
the Registrar on notice of s29 activity under the new Act.

| conclude that the Act is more likely to be intended to require the gpplicant to give details of
any s29 noticesissued under the current Act. Thisis supported by paragraph 25.39 of the
Explanatory Memorandum to the Native Title Amendment Bill 1997 which refersto the 4
month period.

Evenif the current Act isintended to require details of s29 notices issued under the old Act as
well asthe current Act, thiswould not be areason for meto fail to register this particular
goplication. If thiswere the only deficiency in the gpplication | would bein apostion to
conclude that the applicant has subgtantialy complied with the forma requirements of s62.
Through an independent process of information sharing between the Tribuna and the Western
Audraian Department of Minerals and Energy the Tribuna has on file details of s29 notices
issued under the old Act. Taking this into account, | could not conclude thet, by itsdlf, fallure
to provide details of notices issued under the old Act 29 would defesat registration.

In the circumstances | find that the gpplicant has complied with this requirement.




Common claimants in overlapping claims:

190C3 The Registrar must be satisfied that no person included in the native title claim group
for the application (the current application) was a member of the native title claim
group for any previous application if:

(@) the previous application covered the whole or part of the area covered by the
current application; and

(b) an entry relating to the claim in the previous application was on the Register
of Native Title Claims when the current application was made; and

(c) theentry was made, or not removed, as aresult of consideration of the
previous application under section 190A.

| Decision | N/A |

Reasons

A search of Tribund geospatiad data revedsthat there is one gpplication overlapping this
gpplication, Dambimangari, WC96/3 which was lodged on 15 January 1996 and registered on
the Register of Native Title Claims on the same date. Ngarinyin (the current gpplication)
WC95/23 was lodged on 19 July 1995.

“Previous’ isnot defined in s190C(3) or the generd definition section, s253. The wording of
s190C(3) implies that “previous gpplication” means an gpplication which was lodged, or filed,
and registered before the current application was lodged, or filed.

In this case Ngarinyin WC95/23, in plain terms, preceded Dambimangari WC96/3 as
Ngarinyin was lodged and registered before Dambimangari was lodged. Further, athough
Dambimangari WC96/3 isregistered, it is not on the Regigter, or does not remain on the
Regiger, asaresult of aregidration decison under sS190A. In the circumstances, and in the
absence of any overlgp with any other application, this section is not relevant in the
circumstances of this application.

| note the submisson by the State of WA that [name deleted] who islisted asaclamant in
Dambimangari WC 96/3, islikely to be a member of the native title claim group for Ngarinyin
WC95/23. While acommon clamant (if that isthe case) may well pose aproblem in relation
to WC96/3, it does not prevent the registration of the current application because the section
does not gpply to my congderation for regisiration of this application (WC95/23).




Certification and authorisation:
1goc4(a) The Registrar must be satisfied that either of the following is the case:

d (@) the application has been certified under paragraph 202(4)(d) by each
an representative Aboriginal/Torres Strait Islander body that could certify the
190C4(b) application in performing its functions under that Part; or

(b) the applicantis a member of the native title claim group and is authorised to
make the application, and deal with matters arising in relation to it, by all the
other persons in the native title claim group.

Decision | Complies |

Reasons

Schedule K of the application states that the Kimberley Land Council and the Aborigina Legd
Searvice of W.A. (Inc) are the representative bodies for the area covered by the application.
The application states that the gpplicants representativeisthe KLC. The KLC has provided
a Certificate sgned by Mr Peter Yu, Executive Director of the KLC dated 22 February 1999.
Mr Y u certified that the KLC is of the opinion that the applicants have the authority to make
the gpplication and that the KLC has made al reasonable efforts to ensure the application
describes or otherwise identifies dl other personsin the native title clam group.

The Certificate provides the following reasons for its opinion:

- TheKLC isaware that extensve research and community consultation has been
undertaken by Kamali Land Council (an organisation which represents the applicants).
The KLC isaware of asaries of 9x community meetings held with damants for the
purposes of authorising the applicants.

A KLC representative attended these meetings and observed that the gpplicants were
authorised by the claimant group.

The KLC is aware that a meeting was held between the claimants of WC95/23 and
WC96/3. A KLC representative attended this meeting and observed that a new boundary
was agreed which removed the overlap between the claims. The amended boundary for
WC95/23 is shown on the amended map attached to the application. Further amended
map and agpplication are being prepared for WC96/3.

In relation to the last dot point, the history of the gpplication shows that the current gpplication
areaisthe result of areduction in the clam areato partly remove overlap with Dambimangari
WC96/3. Thiswould explain the reference in the certificate to the amended boundary for this
application (Ngarinyin WC95/23) and the amended map. The Tribund’s Case Manager for
this application and Dambimangari WC96/3, Mr Bill Lawrie, informs me that further
discussions have taken place between the two groups of applicants to address the remaining
area of overlap.

| am satidfied that the KLC has sufficiently referred to efforts to date to reduce overlap to meet
the requirements of s202(7)(c).

S190C4(a) requires certification by “each representative Aborigina/Torres Strait Idander
body that could certify the gpplication in performing its functions under that part”. S190C4(b)




provides that, where there is more than one representative body for the areg, it is sufficient for
one body to certify.

The KLC's certificate meets the requirements of s202. It includes a statement of the KLC's
opinion about the applicants authority and sets out the reasons for being of that opinion. The
certificate dso sufficiently refersto efforts to reduce overlap.




Evidence of authorisation:

190C5 If the application has not been certified as mentioned in paragraph (4)(a), the
Registrar cannot be satisfied that the condition in subsection (4) has been satisfied

unless the application:

(@ includes a statement to the effect that the requirement set out in paragraph
(4)(b) has been met; and

(b) briefly sets out the grounds on which the Registrar should consider that it has
been met.

| Decision | N/A |

Reasons
The section does not apply as the gpplication has been certified by the KLC whichisa

representative body for the areaand the applicants chosen representative.




B. Merits Conditions

Description of the areas claimed:

The Registrar must be satisfied that the information and map contained in the
190B2 application as required by paragraphs 62(2)(a) and (b) are sufficient for it to be said
with reasonable certainty whether native title rights and interests are claimed in
relation to particular land or waters.

Decision | Complies |

Reasons

In Schedule B the applicants describe the externa boundary of the claim area by reference to
|atitudes and longitudes and the externa boundary is shown on the attached map (Attachment
C). By way of further information Attachment C aso includes current tenure data from
LCMU. This current tenure has been plotted on the claim map.

Section 62(2) requires that the gpplication include:

(@ information, whether by physical description or otherwise, that enables
the boundaries of:
0] the area covered by the application; and
(i)  any areaswithin those boundaries that are not covered by the
application; to be identified;
(b) a map showing the boundaries of the area mentioned in subparagraph
@();

Section 190B(2) requires that | be satisfied that the information and the map provided pursuant
to 62(2) are sufficient for it to be said with reasonable certainty whether native title rights and
interests are clamed in relation to particular land or waters.

The map and land description clearly indicate the external boundary of the area covered by the
gpplication. The map dso indicates most of the current tenure; pastoral lease, reserve land and
vacant crown land. There are dso mining interestsin the area. The current tenure information
has been obtained from LCMU, which has also advised that the historicd tenure in the area
comprises pastoral leases.

In Schedule B the applicants seek to address $62(2)(a)(ii) by excluding areas within the
externa boundary by class, rather than by excluding particular parcels.

In the circumstances of this application | am satisfied that the gpplicants have complied with
H62(2)(a)(it). 1 am aso satisfied (under sS190B(2)) that the information provided pursuant to
$H2(2) is sufficient for it to be reasonably certain whether native title rights and interests are
clamed in rdlation to particular areas of land.

I have no information which would lead me to conclude that there are areas within the externd
boundary where native title has obvioudy been extinguished. For example, thereisno
evidence of public works, public roads, past grants of private freehold or past grants of leases




of atype which dearly would have extinguished native title either according to common law or
pursuant to statute.

This leads me to bdlieve that the gpplicants intend to clam native title in respect of the whole
area but nevertheless set up some class exclusionsin case there are areas where native title has
been extinguished.

In these circumstances, and dso because it would be difficult at this Stage to ascertain dll
historica dedlingsin relaion to the area, | am satisfied that it is reasonable for the gpplicants to
define any areas not dlamed by excluding classes of grants or dedingsin land rather than by
excluding particular parcels of land.

The following explains the context of the exclusonsin more detall.

Details of current and historical tenure and exclusions

The LCMU tenure information indicates that there are seven reserves and one pastord lease
within the external boundary. Two reserves (8247 and 8248) were apparently neither vested
nor granted as at October 1995 but were intended for the purpose of a watering place for
travellers and stock.

Reserve 27164 was vested in the WA Wildlife Authority for the purpose of conservation of
floraand fauna

Three reserves, 21969, 21972 and 41886 were vested in the Aborigina Lands Trust for the
use and benefit of Aborigines.

Pastord Lease 398/844 was granted 11 September 1995 to Sunlight Holdings Pty Ltd.

Also atached to the application by way of searches previoudy undertaken is a schedule of
historica data obtained from the LCMU, dated 26 July 1995. Thisindicates that as at that
date 23 pastord |eases affecting the area had been issued, athough this may not have been an
exhaudtive search.

The letter from LCMU dated 25 July 1995 (Attachment D) refers to the underlying pastora
lease history for the claim and advises “there (were) no pastora |eases approved within the
window period 30 December 1932 to 21 January 1935". It is sufficient for meto say, for the
purposes here, that any pastora |leases granted in Western Australia before 30 December
1932 or after 21 January 1935 ether contained a clause in the lease reserving aright of access
to Aborigind people or were granted under legidation which reserved aright of accessto
Aborigind people. The effect of thisisthat, according to LCMU’ s search, none of the
historica pastora leases were issued without a reservation in favour of indigenous people.
Accordingly, applying the common law, | cannot conclude that these historical pastord leases
extinguished nativetitle. (Even if there were pastord |eases issued without a reservation the
common law would not rule out the continuation of native title.)

In relation to the three reserves (41886, 23079 and 21969) vested in the Aborigind Lands
Trugt for the use and benefit of Aborigines, the applicants say that members of the nativetitle
clam group occupy this area (Schedule L of the gpplication).




The applicants dso say that the vacant crown land within the claim areais not used for a public
purpose or pursuant to any freehold estate, lease, crown reservation or legidation. It is stated
that [name deleted] and [name deleted] and their families, being members of the native title
clam group, occupy the area (Schedule L of the gpplication).

In this case the gpplicants have excluded, in Schedule B(b):

0] ... any areas covered by valid acts on or before 23 December 1996,
comprising such of the following as are included as extinguishing acts
within the Native Title Act 1993, as amended, or Titles Validation Act
1994, as amended, at the time of the Registrar’s consideration:

Category A past acts, as defined in NTA s228 and s229
Category A intermediate period acts as defined in NTA s232A and
232B.

(i) ... any areasin relation to which a previous exclusive possession act, as
defined in s23B of the NTA, was done in relation to an area, and either
the act was an act attributable to the Commonwealth, or the act was
attributable to the Sate of Western Australia, and a law of that Sate has
made provision as mentioned in s23E in relation to the Act.

The generd intention of thisformulais to exclude from the dlaim area any previous grants of
interest in land which, under Commonwedlth or State native title legidation, have extinguished
nativetitle. | note that there is here no generd excluson of any areas where native title may
have been extinguished & common law.

However, in Schedule E, description of native title rights and interests the gpplicants sate:

(v)  thesaid nativetitlerights and interests are not claimed to the exclusion
of any other rights or interests validly created by or pursuant to the
common law, the law of the Sate or the law of the Commonwealth.

At the time when | am congdering this gpplication for regigration there is no Western
Audrdian legidation confirming that State previous exclusve possesson acts extinguish netive
titte. Thereis State legidation validating category A past acts but none vaidating category A
intermediate period acts.

By the formulain Schedule B the gpplicants have excluded from the clam any areas which
have been subject to extinguishing events, as validated and defined by the Native Title Act
and any State legidation operating to vdidate and confirm extinguishment of nativetitle.

In the case of Commonwesdlth acts the provisons of the Native Title Act referred to in
Schedule B(b) have the effect of defining the types of grants or events in the past which will
have extinguished native title. Theseinclude, for example, grants of freehold and grants of
certain types of leases defined as category A past acts (eg commercia and residential leases).

The gpplicants dso say in Schedule B that their exclusion of these Commonweslth acts does
not apply to areas referred to in 47, SA7A and SA7B. In this case the gpplication area
includes vacant crown land and reserves for the use and benefit of Aborigind people. The




gpplicantsinvoke sA47A and sA47B to say that nativetitleis fill claimed in respect of these
aress.

In the case of past State grants or events, Schedule B(b) refers to State legidation which may,
in conjunction with the Native Title Act, define and validate grants which have extinguished
native titte. The gpplicants say that if there are such events then nativetitieisnot clamed in
respect of those areas.

The State has legidated to vaidate certain grants prior to 1 January 1994 (and some types of
past acts after that date) and to provide that they extinguish native title. Thislegidation relates

in part to category A past acts.

The State has not however legidated in respect of acts between 1 January 1994 and 23
December 1996 (intermediate period acts). It istherefore conceivable that there may have
been extinguishing events & common law which have not been covered by State legidation.

The gpplicants say that, in respect of State acts aso, sections 47, 47A and 47B apply to any
areawhich would otherwise be affected by a State extinguishing event, then those areas are
not excluded from the claim as they are “protected” these sections.

The applicants have not included any statement that, in addition to any extinguishment brought
about by legidation, the clam does not include any area where ndive title may have been
extinguished a common law.

Section 190B(2) requires me to be satisfied that the information provided to meet the
requirements of s62(2) is sufficient for it to be said with reasonable certainty whether
native title rights and interests are claimed in relation to particular land or waters.
Under s190B(8) | must be satisfied that the gpplication and accompanying documents do not
disclose, and | must not otherwise be aware, that native title is claimed where there has been a
previous exclusive possesson act.

Inthis case | am not aware of any previous exclusive possession act. (See my reasons below
in relation to s190B(8)). Thereis no evidence of prior extinguishment at common law which
would require the gpplicants to clearly state whether the particular parcel was included or
excluded. Thisisacase where the known current and historica tenure, prima facie, dlows
for the continuation of nativetitle. The exclusonsin Schedule B are put in by the gpplicants
“justin casg’ there have been any grants or events which, under the Native Title Act or any
relevant Sate legidation, have extinguished ndtive title.

Indl these circumstances | am satisfied that the application meets the requirements of s62(2)
and s190B(2).




Identification of the native title claim group:
The Registrar must be satisfied that:
190B3
(@) the personsinthe native title claim group are named in the application; or
(b) the personsinthat group are described sufficiently clearly so that it can be
ascertained whether any particular person is in that group.
| Decision | Complies |
Reasons

This requirement is Smilar to the requirement in section 61, which | have previoudy considered
under s190C(2).

Section 61 provides:

s61(4) ... the application ... must:
@ name the persons, or
(b) otherwise describe the persons sufficiently clearly so that it can be
ascertained whether any particular person is one of those persons.

| refer to my reasons given in rdaion to s190C(2) and confirm that | am satisfied that the
gpplication contains a sufficiently clear description of the personsin the native title dam group
so that it can be ascertained whether any particular person is one of the personsin the claim

group.




Identification of claimed native title

190B4 The Registrar must be satisfied that the description contained in the application as
required by paragraph 62(2)(d) is sufficient to allow the native title rights and
interests claimed to be readily identified.

| Decision Complies |

Reasons
The gpplication, in Schedule E, dates.

The native title rights and interests claimed are the rights to the possession,
occupation, use and enjoyment as against the whole world (subject to any native
title rights and interests which may be shared with othersto establish that they
are native title holders) of the area and any right or interest included within the
same, and in particular, comprise;

and the application proceedsto list the rights and interests claimed in subparagraphs (a) to (j).

Therights and interests are then said to be subject to Crown rights to minerdss, petroleum or
gas, rights created in offshore places, and rights ariSing as aresult of previous non-exclusve
pOSssesson acts, except in cases where the applicants have the benefit of s47, 47A and 47B.

Therights and interests are aso:

(V) ... hot claimed to the exclusion of any other right or interest validly
created by or pursuant to the common law, the law of the State or a law
of the Commonwealth.

The particularised native title rights and interests include, for example, rights and interests to
possess, occupy, use and enjoy, the right of access, the right to control the use and enjoyment
of others of resources of the area and the right to maintain and protect places of importance
under traditiona laws, customs and practices. Each of the rights and interests set out in (@) to
(j) refer to some practice or some interaction with the area which can be readily understood in

plain language.

In my view the words “ as againgt the whole world” indicate thet, irrespective of who else may
possess rights in the areq, the rights and interests vested in the native title holders are to be
recognised by dl others. The recognition of netive title rights and interests as againg the whole
world would not preclude the recognition of concurrent rights and interestsin the same area.
Furthermore, subparagraph (v) quoted above confirms that native title is not claimed to the
excluson of other vaid concurrent rights.

| note that the current tenure includes a pastora lease, 398/844, granted 11 September 1995.
The gpplicants have not raised any question of validity of thislease and | am tregting it as part
of the current tenure. If thisleaseisvdid, or has been vaidated, it would confer rights of
possession, use and occupation. The applicants claim recognises that other rights and interests




“vaidly crested by or pursuant to the Commonwedth law, the law of the State or law of the
Commonwedth” may continue. Although this pastord lease may not have been vdidly
cregted, | conclude that the applicants statement that native title is “not claimed to the
excluson of any other rights or interests vaidly created by or pursuant to the ... law of the
Sate...” issufficient to indicate that any rights pursuant to the grant of pastoral |ease 398/844
will continue. In Schedule E(iii) the applicants aso sate that exclusve possession is not
claimed where non exclusive possession acts may have occurred.

| am satisfied that the description of the native title rights and interests claimed and the extent of
the rights daimed is sufficient to dlow the native title rights and interests claimed to be readily
identified.




Sufficient factual basis:

190B5 The Registrar must be satisfied that the factual basis on which it is asserted that the
native title rights and interests claimed exist is sufficient to support the assertion. In
particular, the factual basis must support the following assertions:

(@) thatthe native title claim group have, and the predecessors of those persons
had, an association with the area;

(b) that there exist traditional laws acknowledged by, and traditional customs
observed by, the native title claim group that give rise to the claim to native title
rights and interests;

(c) thatthe native title claim group has continued to hold the native title in
accordance with those traditional laws and customs.

Decision | Complies |

Reasons

Under this subsection | must be satisfied thet the factua basis on which it is asserted that netive
title rights and interests exigt is sufficient to support the assertions. S190B(5) requires that the
factual bass must support the three assertions forming the basis of aclam that native title
exigs. Unlike $62(2) the section does not require that the gpplication aone contain sufficient
information. | will therefore also consder materid supplementary to the application.

The three assartions set out in 62(2)(e) are the same as those referred to in 190B(5) except
that assertion (b) in 190B(5), contains some additiona words, indicated in italics below.

190B(5)(b)  That there exigs traditiond laws acknowledged by, and traditional
customs, observed by, the native title claim group that giveriseto
the damed native title rights and interests

| do not believe the difference in wording gives any extra guidance about how to gpply
s190B5. The extrawords in 190B5(b) shown in italics make it clear that the native title clam
group must acknowledge and observe the laws and customs. It is difficult to see how the laws
and customs could “give risg’ to the claimed native title unless the clamant group continue to
observe and acknowledge them.

| have dready found, in congdering s62(2)(e), that the application provides agenera
description of the factual basis on which these assertions are made.

(a) the native title claim group (has), and the predecessors ... had, an association with
thearea
Schedule F states:

the native title clam group have and their ancestors had, since the assertion of British
sovereignty possessed, occupied, used and enjoyed the claim areg;

the current group and the ancestors have possessed, occupied, used and enjoyed the area
according to traditiona laws and customs;

the members of the current claim group are connected to the claim area according to




traditiond law and custom, including laws about conception in the areg, birth in the area
and traditiona knowledge of the area.

The people living at the time of sovereignty are not now dive and able to give direct evidence
of their possession, occupation, use and enjoyment. The predecessors living at the time of
sovereignty will not have written down, in white man’s language, records of their possession,
occupation, use and enjoyment. Stories supporting or confirming the possession, occupation
and use may have been passed down through the generations ordly or by other means of
traditiona communication, such asthrough art, artefacts and other traditional items or
practices. In some cases the best evidence available of the predecessors association with the
areamay bein the soriestold to the living descendants.

| do not believe for the purposes of gpplying the regigtration test that it is necessary in every
case for the gpplicant to present to the Registrar abody of research supporting prior
occupation by the ancestors of the claim group, or supporting other kinds of association with
thearea. There may be cases where thisis desirable and/or necessary to support other
aspects of the test, such as the primafacie test for rights and interests.

The origina application lodged 19 July 1995 states:

We, [names deleted] apply for a determination of native title as representatives
of the Ngarinyin people...

Each named applicant is an aboriginal person and elder of the Ngarinyin tribe.
The applicants claim native title on behalf of themselves, on behalf of their
respective family groups and on behalf of the Ngarinyin people. The applicants
continue to reside on or near the claimed land and continue to maintain a
traditional connection with the land and waters constituting native title. The
Ngarinyin people are those people of the northern Kimberley region who are
recognised as belonging to the country to which the [ name deleted] language
also belongs. The Ngarinyin today are descendants of those people who owned
and occupied the claim areas prior to the acquisition of sovereignty. They have
maintained their traditional connection with the claimed land and watersin
accordance with traditional laws, custom and practices observed by Ngarinyin

society.

The origind application is supported by the affidavit of [name deleted] sworn 13 July 1995
who deposes that [g/he] believes these statements to be true.

The amended gpplication (12 March 1999) is supported by the affidavits of the named
gpplicants sworn or affirmed varioudy between 29 January and 2 March 1999. The affidavits
of [name deleted] and [name ddeted] sworn 6 January 1999 also contain relevant materid.

Although [name deleted] in [highher] affidavit sworn 6 January 1999 does not directly Sate that
[g'he] was born in the clam area, there is direct evidence of [his’her] physical connection with
the claim arealin Schedules M of the gpplication.




Schedule M states:

[ names deleted] and many of the other older claimants visited thisliving area
on aregular basis since they were children and ranged over the entire claim
area in the course of economic, social and ceremonial life.

Later in Schedule M it is stated:

When people such as [ three names del eted] travelled from [location del eted)]
and [location deleted] by foot with their families they would cross the Prince
Regent River at a place called [ name deleted] camping at [location del eted)]
where [cultural practice deleted], and then travelled to [location deleted] which
was an important place for [cultural practice deleted] and then back down to
[location deleted] to [location deleted] where they would camp with relations
living in that area.

The map dated 4 February 1999 shows the locations of the [five locations/physica features
ddeted] intheclam area. From this map and the wording in Schedule M | can conclude that
this part of Schedule M refersto physica and ceremonid interaction with the claim area.

| am stisfied that the factud basis outlined is sufficient to support the assertion in relation to
asociation with the area

(b) there exist traditional laws acknowledged by, and traditional customs observed by,
the native title claim group that give rise to the claim to native title rights and
interests

Schedule F states that under traditiona laws and customs, rights and interestsin the land are
vested in the members of the native title group. Thisis according to aset of principles, each of
which connects members of the native title group to the area; for example descent from
ancestors connected to the area, conception in the area, birth in the area, traditional knowledge
of the area and knowledge of traditional ceremonies of the area. This statement outlines the
bass of the native title held by the dam group — it is that the members of the clam group are
vested with rights and interests because they have the appropriate connection to the area.

| refer to further supporting materia below.

(c) The nativetitle claim group have continued to hold the native title in accordance
with those laws and customs

Schedule F of the amended application states that traditiond laws and customs have been
passed on to the present generation by traditiond teaching and that the current group continues
to acknowledge and observe those traditiona laws and customs. Examples to support these
satements are provided in Schedule M and the affidavits of [two names deleted] sworn 6
January 1999

| refer to further supporting materia below.
Material supporting s190B5(b) and (c)

[Name deleted] gives further information in [hisher] affidavit sworn 6 January 1999 which
supports assertions (b) and () in s190B(5). For example, [ghe] speaks about [higher]




father’s [cultura practices deleted] and about passing on to young people, ‘the right way to do
things and ‘how to look after their country’; aswell as bringing the young people “into the
law” (paragraph 12).

In [highher] affidavit of 6 January 1999 [name ddeted] dso indicates that agroup is
participating in the activities. For example, [she] speaks of [five culturd practices deleted].
Thisis evidence of communa activities associated with the land and traditiond laws and
customs.

The amended application links the claim group to the area by possession, use and occupation.
In [highher] affidavit sworn 6 January 1999 [name deleted] gives evidence of [higher] physica
and spiritual connection to the country and refersto traditiond practices carried onin the area
and passed onto children.

In Schedule M [name deleted] is further linked with the claim area by the references to [three
location/physical features deleted]. In [higher] affidavit sworn 6 January 1999 [name deleted]
dates that [his’her] mother’s country “isin [location deleted]”. Thereisasggnificant area of
country within the claim area between [area deleted]. These locations are now shown to be
within the claim area (see the map dated 4 February 1999).

In paragraph 19 of [higher] affidavit sworn 6 January 1999 [name deleted] talks about taking
the children * up around [location deleted] on holiday time’. {Locations deleted] are within the
camarea [She] says*“| teach them how to [six cultural practices deleted].

[Name ddleted] refersto learning about [two culturd practices deleted] and states “and now |
do those things’ (paragraph 20). [Slhe] aso taks about [highher] authority in reation to the
[areaddeted] as[ghe] is*“the most senior person left to talk about that part of the country”
(paragraphs 21 and 23). [She] has responsbility for [culturd practice deleted] in that area

(paragraph 23).

The reserve known as [name deleted] is within the claim area[location deleted]. In relation to
that area [name deleted] describes various traditiona activities that [s'he] has carried out over
time and has dso passed on to children. These activities include [five culturd practices

deleted] (paragraph 26).

[Name deleted] aso talks about [hig’her] son’straditiona place, [his/her] [cultural reference
deleted] (paragraph 27).

In [name deleted]’ s affidavit of 6 January 1999 there are severd referencesto group activities
which gppear to be traditiond activities related to the land. For example, identified people
have to be consulted about [location deleted] — [names deleted] and the [name del eted)]
people [three culturd references deleted]. Those references indicate that group activities were
carried on in the clam area and support the assertion that the group has continued to hold a
naive title, which isacommund title.

| am satidfied that there is sufficient materid to support the assertions that there are traditiona
laws and customs which the clam group observe and which give rise to the ndtive title clamed;
and that the group has continued to hold the native title in accordance with those traditiona
laws and customs.




Prima facie case:

190B6 | The Registrar must consider that, prima facie, at least some of the native title rights
and interests claimed in the application can be established.

Decision | Complies |

Reasons

Prima facie means “on the face of it”; or “at first Sght” can the rights be established? (North
Ganalanja Aboriginal Corporation v Queensland 185CLR595.) Has the applicant
provided enough evidence to satisfy me that thereisared posshility, not a Speculative one,
that the rights will be established? (Butterworths Encyclopedic Austrdian Law Dictionary).
Does the application present a serious question to be determined? |s there sufficient materia
supporting the claims of native title rights and interests made by the gpplicants to enable me to
say that thereis materid which, if accepted, would establish the netive title rights and interests?
Is there any materid adverse to the gpplicants of such aweight that it prevents me forming the
concluson that primafacie the native title rights can be established?

| am not aware of any submission by the State that the Ngarinyin people do not hold native title
rights and interestsin relation to thisarea. The State’ s letter dated 26 November 1998 takes
issue with only one particular right and interest claimed in the gpplication asit stood at that
time, the right to exchange resources amongst themselves and with people from neighbouring
lands. This submission was made in the context of s190B(9)(a); the State considered that this
gtatement indicated an intention to be granted rights to minerals, petroleum or gas which are
wholly owned by the crown. Initsletter of 26 November 1998 the State did not make any
submissionsin reation to s190B(6).

In the future act proceedings, for example WO95/8 in relation to the expedited procedure, the
State does not gppear to have chalenged the traditiona nature of Ngarinyin activities or thelr
association with the area. In those and the other future act proceedings about the proposed
grants of exploration licences within the claim areg, the Stat€' s arguments have centred around
the interpretation of s237 of the old Act, including the meaning of “interference with community
life’.

The native title rights and interests claimed, as set out in Schedule E, are dl subject to the
foIIovvmg qudifications.
The ndtive title rights and interests clamed are subject to any nativetitle rights and interests
which may be shared with others to establish that they are netive title holders,
The gpplicants do not clam any minerds, petroleum or gas within the areawhich are
wholly owned by the State or Commonwealth;
Any offshore native title rights and interests are not claimed to the exclusion of othersrights
and interests;
The gpplicants do not make a clam to native title rights and interests which confer
pOsSsess on, occupation, use and enjoyment to the exclusion of dl othersin respect of any
areain reation to which a previous non-exclusve possession act was donein reation to an
areq, attributable to the State or Commonwealth (except where s47, 47A or 47B apply);




ad

the native title rights and interests are not claimed to the exclusion of any other rights or
interests validly created by or pursuant to the common law, the law of the State or the law
of the Commonwedth.

Accordingly, | shdl consder whether, primafacie, each of the native title rights and interests
claimed is made out, taking into account that the applicants are not seeking to make out a
primafacie case for exclusverightsto the area

(a) rights and interests to possess, occupy, use and enjoy the area;

The origina application and Schedule F of the amended application state that ancestors of the
native title claim group have occupied, used and enjoyed the clam area since sovereignty
through to the present; the native title right to possess, occupy, use and enjoy has been
tranamitted to the present generations and the preceding generations by the passage of
traditiona laws and customs.

Schedule G gates that members of the native title claim group have either continuoudy or from
timeto time carried out activities on the land and waters within the area of the dam, including
hunting, gathering, fishing and conducting traditiona ceremonies.

The origina and amended applications are supported by affidavits of named applicants.

As discussed earlier in these reasons Schedule M gives specific examples of current use and
occupation by, among others, [name deleted] and [name deleted]. Possession, occupation,
use and enjoyment has been in accordance with traditiond laws and customs. Schedule M of
the application and the affidavits of [name ddeted] and [name ddeted] give specific examples
of culturd activities involving possession, occupation, use and enjoyment of various parts of the
camarea There are saverd references to commund or group activities.

In the absence of any submisson from any other party, including the Western Audtraian
government, that there has not been atraditiona connection with the area over the time since
sovereignty, and in the absence of any evidence of dedingsin the area of the daim which are
clearly incongstent with a non-exclusive right to possession, occupation, use and enjoyment, |
find that primafacie the right has been made out.

(b) theright to make decisions about the use and enjoyment of the area;
My comments about Schedule F under (a) above are dso relevant.

In [higher] affidavit sworn 6 January 1999 [name deleted] refers to [higher] right to speak for
country in the [name deleted] area. This part of country iswithin the clam area.

In paragraph 23 of [higher] affidavit [name deleted] states that [s/he] is the senior person left
to talk about that part of the country. [S/he] refersto [his/her] respongbility to talk for other
parts of the country because [culturad practice deeted]. [She] has responsihility for [cultura
reference deleted].

Some statements were filed on behaf of the Ngarinyin people in the future act proceedings
WQO95/8 by way of an objection to the expedited procedure. [Name deleted], a senior
Ngarinyin lawman, now deceased, read out awritten statement in the case of the future act




inquiry in relation to the proposed grant of exploration licence EO4/985 which, as shown on
the map forming part of the WO95/8 file, sitswithin the claim area. [Name deleted] talked
about the Ngarinyin way of taking to Ngarinyin and coming onto country. She talked of the

proper way:

Thereisa proper way to behave in the law of the country. [Three sentences of
cultura references deleted].

In view of the above and in the absence of any submissions or evidence to refute the
satements that these are traditional practices which have been passed on through the
generdions, | find that thereis aprimafacie case for afinding that at least some members of
the native title claim group have the right to make decisions about the use and enjoyment of the
area.

(c) theright of accesstothe area;
My comments under (a) and (b) above in relation to possession, use and occupation and the
right to speak for country are dso relevant here.

The affidavits of [name deleted] and [name deleted] sworn 6 January 1999 refer to their
accessing various parts of the clam area. There is evidence of present day physical connection
with the area (see my reasonsin relation to 190B(7) below). There is nothing to indicate that
the claim members have been denied access or that access has been broken for any period of
time which would have resulted in the extinguishment of nativetitle.

The right is not claimed to the exclusion of other rights of access under the common law or a
law of the State or Commonwedth (Schedule E(v)). Previous non-exclusive possession acts,
if they have occurred in relation to the area, are aso recognised (Schedule E(iii)).

| find that the rights of access to the areais intended to be subject to any other vaid rightsin
relation to the area.and that prima facie this rights can be established.

(d) theright to control the access of othersto the area;

| refer to my comments in relation to (b) above about authority in repect of parts of the
country held by, for example, [name ddeted] and the late [name deleted]. | find that prima
facie, the traditiona laws and customsinclude law and custom in relation to certain members of
the claim group having authority to say who can access various parts of the claim area

For example in [hig/her] affidavit sworn 6 January 1999 [name deleted] states (paragraph 21):
[paragraph relating to traditional land access protocols del eted]

In the written statements which [s/he] read out in proceedings WO95/8, [name deleted] Stated:
[three paragraphs relating to traditional land access protocols deleted)]

Theright is“not clamed to the excluson of any other rights or interests vaidly created by or

pursuant to the common law, the law of the State or the law of the Commonwedth” (Schedule

E(v)). Although this may be an unusua way to expressit, | read sub-paragraph (v) to mean
that concurrent rights, whether pursuant to State or Commonwedlth law or common law, are




recognised. If any previous non-exclusive possession acts affect the area, these also are
recognised (Schedule Ejii)).

| am therefore satisfied that the right to control the access of othersto the areais claimed
subject to other rights of access a common law or by State or Commonwealth law and that
thisright has prima facie been established, and that thisright can prima facie be established.

(e) theright to use and enjoy resources of the area;

Schedule G of the application Sates that the claimant group has continuoudy or from timeto
time possessed, occupied, used and enjoyed the area by way of hunting, gathering, and fishing.
Thisis evidence of use of the resources of the area.

Schedule M refersto [four culturd practices deeted] and “ (utilising) the claim area for
traditional purposes’.

The affidavit by [name deleted] (paragraph 19) states [four sentences of detalls of traditiona
resource use deleted)].

| note their Schedule M refersto a continuing practice of living off the land. Thereishere
evidence of the right to use and enjoy resources of the area still being enjoyed by the current
generation.

The gpplicants intend that this right be subject to Schedule E(i) which states that the applicants
do not clam any minerds, petroleum or gas within the areawhich are wholly owned by the
State or Commonweath Crown.

| am stisfied that the factud materid provided in the application and the affidavit materid in
relation to use of resources refers to traditiona ways of using and enjoying resources.
Accordingly | find that primafacie this right can be established.

(f) theright to control the use and enjoyment of others of resources of the area;
Theright flows in part from the right to control the access of othersto the areg, referred to in
(d) above.

The claim to thisright must o be read subject to the ownership rights of the State and
Commonwedlth in relation to minerds, petroleum and gasreferred to in E(i) and in offshore
watersreferred to in E(ii). The claim to thisright is also subject to rights granted under any
previous non-exclusive possession act (E(iii)) and any other rights or interests under common
law or laws of the State or Commonwedth (E(v)). Under E(v) vdid rights to mine are not
affected by nativeftitle.

| refer to my comments under (d) above. In [hishher] evidence in WO95/8, [name deleted]
also stated:

In your Law you have made licences and leases which affect our country. If you
arereally trying to recognise Native Title then you have to learn to listen to us,
and to respect our law. ...

When you make those licences and |eases you are not respecting us. You are not




taking us serioudly. ... You are protecting your land usage interest because you
are ignorant about the meaning of culturein this country. We don’'t do that. If we
want to go to somebody else’s country we respect them. We sit down and talk to
them, lawmen to lawmen. We negotiate what we want and what they want. We
listen to them. We accept their word. They are the true people to speak for their
country and we must obey them. ...

We don’t give permission for any land usage, any leases or any licences by people
who are strangersin our country. We can’t do that. That is against our Law.
When you recognise our Native Titlein your Law, then we sit down and talk
about what you want and what we want, and what is the Law in this country.
That isthe proper way. That isthe way of respect.

In [hig/er] affidavit sworn 25 February 1999 [name deleted] states:

5. Sometimes, if | need [traditional resource deleted] that | sell or else for a ceremony |
can make a private [name of trading syssem deleted]. | can get in touch with [name
deleted] in [location deleted] and [g/he] will talk with [higher] mob to make sure that
it'sok. Then we can have permission to do a private trade without going through
all the partnersin between.

11. Around our own camp, in our own families and in our own country, we make [name
of trading system deleted] too. If someone kills [animas ddeted], he' s gotta split it up
through the sharing law, give one side to his [relationship deleted], another to his
[relationship deleted], some to his [relationship deleted] and then look after his
[rdlationship deleted] too. Even if there’ s not much to go round, everybody must still
get ataste. Same for [animas ddeted] or any sort of thing.

12. Aman can't sit in a corner and eat everything he's got to himself. That’s more the
gardiya (non-Aborigine) law.

13. All our laws about this sort of thing comes from the time of the [details of Dresmtime
history deleted — six sentences]. We' ve made plenty of pictures of that place that we
can show you anytime.

14. Now everybody has to share what comes from the ground and the water, in the same
order that we took the [detail from Dreamtime history deleted]. That’s why we say we
have a “ rank” , [trandation deleted], in the [name of trading system deleted]. You have
to go from the top part to the bottom part and there' s a gatekeeper for every branch
of the [name of trading system deleted]. Look out to anyone that tries to go past the
gatekeeper! There'll be big trouble.

Some of this evidence appears to refer to control of the use of resources within the group.
Other comments relate to, or could relate to, controlling people outside the group.

| am satidfied that this evidence supports, prima facie, aright, and a duty, to control the use
and enjoyment by others of the resources of the area. | am satisfied that this right (and duty)
derives from traditiond law and custom.




The State has raised an issue about the claimants' possible intention “to be granted rightsto
mineras, petroleum or gas which are wholly owned by the Crown” (letter from the State dated
26 November 1998).

The evidence of [name deleted] in [higher] affidavit sworn 25 February 1999 is a powerful
indication of the existence of rights and responghilitiesin relation to managing resources of the
area. Inthisaffidavit [name deleted] aso refersto traditiona practices associated with gift
giving. Thereisdearly aset of well established traditiond principlesin relaion to exchange of
resources, including rules about who has access to resources or who has authority to authorise
other Aborigines to take or use particular resources. The agpplicants reference to management
of resourcesis areference to a holistic system of law and custom relating to management of a
range of resources much more extensive than mineras, petroleum or gas.

In any event the gpplication has been amended to claim this right subject to State and
Commonwedth rights of ownership in relation to minerds, petroleum and gas.

| am satified that prima facie this right has been established.

(g) theright to trade in resources of the area;
In Schedule M thereis areference to people ranging over the whole claim areaiin the course of
economic, socid and ceremonid life.

In [higher] affidavit sworn 25 February 1999 [name deleted] talks about the traditiona system
of trade, the [name of trading system deleted]. For example:

1. All usKimberley Aborigines are connected through the [name of trading system
deleted]. Thisishow we trade one thing or another right across the Kimberley and
down into the desert. All sorts of things, not just secret thing, but [type of resource
deeted] too. Or | might need a special type of [type of resource deleted] for
something I’ m making or [type of resource deleted]. All these sorts of things | can get
through the [name of trading system deleted)].

3. We can trade [type of resource deleted], thisway. Usually it comes from [location
deleted] or [location deleted]. We send that [type of resource deleted]. Other people
might ask me to bring [type of resource deleted] from my country for painting a
background.

4. In some parts of the country several of these trading lines join up and these become
famous places for [name of trading system deleted]. There are places like this at
[location deleted] and [location deleted)].

5. Sometimes, if | need [type of resource deleted] that | sell or else for a ceremony | can
make a private [name of trading sysem deleted]. | can get in touch with [name
deleted] in [location deleted] and [g/he] will talk with [higher] mob to make sure that
it'sok. Then we can have permission to do a private trade without going through
all the partnersin between.

6. Thenwhen | seehimnext | can kill a [anima deleted] for him. Later on he might
need something from me and he will let me know.




[Name ddleted] in [hi/her] affidavit sworn 6 January 1999 statesin paragraph 9 that [ghe]
“was taken to the place where the [name of trading system deleted] starts and shown the law”.

Thereis sufficient evidence to satify me that primafacie thisis a continuing right derived from
native title, based on traditiona law and custom.

(h) theright to receive a portion of any resources taken by othersfrom the area;

In [higher] affidavit sworn 25 February 1999 [name deleted] refers to the responsibility to
share resources, for example after killing [animals deleted] (see above re paragraph 11 of the
affidavit). Thereisaso agenerd reference to the responsibility to share in paragraphs 12, 13
and 14 of this affidavit.

The right which corresponds with the duty to share is aright to receive a portion of any
resources taken by others from the area.

| therefore find that this right has aso been, primafacie, established.

() theright to maintain and protect places of importance under traditional laws,
customs and practicesin the area;
In [higher] affidavit sworn 6 January 1999 [name deleted] states (paragraph 23):

| am the most senior person left to talk about that part of the country.
My next door neighbour is [name deleted] and [name of deceased
deleted]. On the other side, the people who belong to that country
through their [relationship deleted] are all gone. That means that me as
the next door neighbour now has to look after that area for them.
There were three tribes that are now all gone. That means | have
responsibility for their paintings, their places that they would go to.
Last time | saw them | was travelling with one of my Ngarinyin boys,
[name deleted] from [location deleted].

He further saysin paragraph 27:

There are many important [Site detail deleted] places close by our
community, such as [location deleted], which is my wife’ s father’ s [type of
place deleted], and we visit our [Ste detail deleted] to make sure they
haven't been disturbed. We sing out to themto let them know there are
family in the area. My boy [name deleted] has his [Site detail deleted], just
north of [location deleted] and we take care of it because of the [name
ddeted] living there and because it’ s the place where [name deleted]’ s
life came from.

In [hig/her] affidavit of 6 January 1999 [name deleted] says (paragraph 10):

The law taught me about my responsibilities for the land. There are big
public ceremonies for the land that we can have anywhere. There are
also secret ceremonies that we perform up in the bush. Thelaw is
contained in the songs that | learned, that arein my head.




There are ds0 severd references in the affidavits and Schedule M to the teaching of
the law and the passing on of traditional cusomsto children. For examplein
paragraph 19 of [higher] affidavit [name deleted] says:

| teach (the children) how to catch animals and fish and how to cook
them Aborigine way. | also teach them about catching [animals deleted].
These wer e the things taught to me by my [relationship deleted] and my
[relationship deleted]. | also teach my children about the law. | teach
them about places where they can touch this, but not touch that; places
where they can go here, but not go there. We show the places around
that belong to thistribe or to that tribe.

In paragraph 27 [name deleted] states:

There are many important [Site detail deleted] close by our community...
and we visit our [dte detail deleted] to make sure that they haven’t been
disturbed. We sing out to let them know that there are family in the
area.

Thereis sufficient evidence for me to conclude that prima facie the gpplicants can establish this
netive title right.

() theright to maintain, protect and prevent the misuse of cultural knowledge of the
common law holders associated with the area.

The right to maintain, protect and prevent misuse is evidenced by the practices referred to (i)
above. With respect to maintaining and protecting places of importance, there is dso evidence
in the affidavit of [name ddleted], (see extracts above from paragraphs 19 and 23).

[Name deleted] in [his/her] affidavit (paragraph 10) refers to the ditinction between big public
ceremonies for the land and secret ceremonies “that we perform up in the bush”.

As previoudy mentioned there are severd references to passing on traditional law and custom
in agenerd sense, but aso particular references to teaching particular aspects of law and
custom to the children.

The late [name deleted)], in Tribuna proceedings WO95/8, referred to the * proper Ngarinyin
way” and respongibilities arisng under the Law.

| find thet there is sufficient materid for me to be stisfied thet there is, prima facie, a continuing
right to maintain, protect and prevent the misuse of cultural knowledge.




Traditional physical connection:

The Registrar must be satisfied that at least one member of the native title claim
190B7 | group:

(@) currently has or previously had a traditional physical connection with any part
of the land or waters covered by the application; or

(b) previously had and would reasonably have been expected currently to have a
traditional physical connection with any part of the land or waters but for things
done (other than the creation of an interest in relation to land or waters) by:

(i) the Crown in any capacity; or
(ii) astatutory authority of the Crown in any capacity; or

(iii) any holder of alease over any of the land or waters, or any person acting
on behalf of such holder of a lease.

| Decision | Complies |

Reasons

Thefirg requirement is thet at least one member of the clam group must currently have, or
must have previoudy had, atraditiona physica connection with a part of the land or waters
covered by the application.

Schedule F, supported by the affidavits of the named gpplicants, sates that the native title
claim group now possesses, occupies, use and enjoys the area and does so according to
traditiona laws and customs which have been passed through the generations to the present
generdion. It Satesthey are authorised by the native title claim group to make the netive title
determination gpplication. By implication from the wording in Schedule M of the gpplication
and their affidavits sworn 6 January 1999, [name deleted] and [name deleted] are members of
the native title clam group. Both [name deleted] and [name dd eted] were named applicantsin
the origina application. The origina application is supported by the affidavit of [name deleted]
sworn 13 July 1995. [S/he] deposesthat [s/he], [name deleted], and [name deleted] are
elders of the Ngarinyin tribe and that:

they continue to reside on or near the clamed land,

they continue to maintain atraditiona connection,

the Ngarinyin today are descendants of those who owned and occupied the claim areas
prior to the acquigtion of sovereignty, and

the people have maintained traditiona connection in accordance with traditiond law,
custom and practices.

In Schedule M and in their affidavits sworn 6 January 1999 [name deleted] and [name deleted]
refer to arange of activities which they have carried out, and continue to carry, on the clam
area

| have referred to these activities in previous parts of these reasons. They include hunting,
camping, visiting Sites, conducting ceremonies on country and taking children to places to teach
them about traditiond practices, animas and the sgnificance of places.




Thereis sufficient materia to satisfy me that a least one member of the group currently has a
traditiona physical connection with part of the area covered by the gpplication.




No failure to comply with s61A:

The application and accompanying documents must not disclose, and the Registrar
190B8 must not otherwise be aware, that, because of s61A (which forbids the making of
applications where there have been previous native title determinations or exclusive
or non-exclusive possession acts), the application should not have been made.

| Decision | Complies |

Reasons
The requirements of S61A are considered in order below.

61A(1) No previous determination of nativetitle
In order to comply with S61A(1), there must be no previous gpproved determination of native
title.

An “ gpproved determination of nativetitle’ isdefined in s13. In sofar asit isrdevant herean
approved determination of native title would be one made by the Federal Court or the High
Court on an application under the Act, once findly determined.

In the amended application, the gpplicants advise there has been no approved native title
determination over the claimed area. A search of the Register of Nétive Title Determinations
reveds that no determination of native title for the area has been registered..

61A(2) No previous exclusive possession acts

This subsection provides that the area must not have been subject to a previous exclusive
possession act attributable to the Commonwedth or, where there is State legidation,
attributable to the State.

In the amended application the applicants have sought to exclude any areas where there may
have been a previous exclusive possession act attributable to the Commonwedth. This
excluson isfound in Schedule B of the application.

In this case there is currently no State legidation providing that State previous exclusive
possession acts extinguish nativetitle. Neverthel ess the gpplicants have dso, in Schedule B,
excluded any areawhich may be affected by any State previous exclusion possession act.

The current tenure comprises vacant crown land, reserves and pastord lease land. | am not
aware of any grants of current or historicd interests which are exclusive possession acts.

| am satified that neither the gpplication nor any relevant materid discloses that the gpplication
area has been affected by a previous exclusive possession act attributable to the
Commonwedth or the State.

61A(3) No claim to exclusive possession over areas the subject of previous non




exclusive possession acts

Section 61A(3) provides that the gpplication must not disclose, and | must not otherwise be
aware, that the gpplicants claim exclusive possession of an area which has been the subject of
aprevious non exclusive possession act attributable to the Commonwedth or the State. (The
State has not yet legidated to confirm that previous non exclusive possession acts atributable
to the State will partidly extinguish native title.)

The gpplicants date that they do not clam exclusive possesson of any areawhich may have
been subject to a previous non exclusive possession act on the part of the Commonwedlth or
the State. Schedule E of the amended application dates:

(iii)  The applicants do not make a claimto native title rights and interests
which confer possession, use, occupation and enjoyment to the exclusion
of all othersin respect of any areasin relation to which a previous non
exclusive possession act, as defined in s23F of the NTA was done in
relation to an area, and either the act was an act attributable to the
Commonwealth, or ... the state ...

In any event, none of the native title rights and interests are claimed to the exclusion of other
vaidly created rights.

Schedule E(v) dates.

(v)  Thesaid nativetitlerights and interests are not claimed to the exclusion
of any other rights or interests validly created by or pursuant to the
common law, the law of the Sate or a law of the Commonwealth.

In its submission dated 28 November 1998 the State does not complain of any prior
extinguishment, or that any part of the claim cannot be made out because of aclaim to rights
that no longer exist or are incongstent with other rights, except in the case of minerds,
petroleum or gas owned by the Commonweslth.

Further, | am not otherwise aware that, because of 61A, the gpplication should not have been
made.

| have previoudy discussed the current and historical tenurein relation to the dlam area. The
historical tenure, asfar asis disclosed to me, conssts of pastora leases, dl granted by the
State and all subject to areservation granting access rights in some form to Aborigina people.

Current tenure, asfar as| am aware, consists of vacant crown land, reserves and one pastora
lease. There are dso mining interestsin the area. The pastord lease has been granted by the
State and is subject to areservation in favour of Aborigina people. Thereisno evidence of
public works or public roadsin the area, but if there are the applicants have made it clear that
they recognise extinguishing events and concurrent rights.

In the circumstances | conclude that the gpplication passes this eement of the test.




Ownership of minerals, petroleum or gas wholly owned by the Crown:

190B9 The application and accompanying documents must not disclose, and the Registrar
must not otherwise be aware, that:

(a) (a) tothe extent that the native title rights and interests claimed consist or include
ownership of minerals, petroleum or gas — the Crown in right of the Common-
wealth, a State or Territory wholly owns the minerals, petroleum or gas;

Decision Complies |

Reasons
Schedule E of the amended application sates:

To the extent that any minerals, petroleum or gasesin area of the claimare
wholly owned by the Crown in the right of the Commonwealth or the State of
Western Australia, they are not claimed by the applicants.

In its submission dated 26 November 1998, the State maintains that the gpplication (as it then
was) falsto satisfy this section because the applicants wish to “exchange resources collected
from the lands and waters amongst themsdlves and with people from neighbouring lands’
indicating an intention to dlaim minerds, petroleum and gas which are wholly owned by the
Crown.

Thereis no longer aclaim to aright to exchange resources in the terms quoted by the State,
athough the applicants now claim rights to use and enjoy resources, control the use and
enjoyment of others of resources, trade in resources and receive a portion of resources taken
by othersfrom the area. Nevertheless, the gpplication makes these clamsin relation to
resources subject to the satement that any mineras, petroleum or gas owned by the Crown
are not claimed.

| am not otherwise aware that the gpplicants assart any clam to mineras, petroleum or gas
which isinconggtent with their express satement that they do not claim these if they are whally
owned by the crown.

| therefore conclude that this requirement has been met.




Exclusive possession of an offshore place:
190B9 The application and accompanying documents must not disclose, and the Registrar
must not otherwise be aware, that:

(b) (o) tothe extent that the native title rights and interests claimed relate to waters in
an offshore place —those rights and interests purport to exclude all other rights
and interests in relation to the whole or part of the offshore place;

| Decision | Complies |

Reasons

No rights and interests claimed in the amended application relate to waters in an offshore
place. Thisisevident from the maps supplied with the application, including the topographica
map. Neither does the description of the claim areainclude any reference to offshore waters.

Accordingly the application satisfies this requirement.




Other extinguishment:

190B9 The application and accompanying documents must not disclose, and the Registrar
must not otherwise be aware, that:

(C) (c) inany case -the native title rights and interests claimed have otherwise been
extinguished (except to the extent that the extinguishment is required to be
disregarded under subsection 47(2), 47A(2) or 47B(2)).

| Decision | Complies |

Reasons

In the amended gpplication, the applicants assert that there is nothing to their knowledge which
would suggest that their native title rights and interests have been extinguished.

In earlier parts of these reasons | have canvassed the description of the areas within the
externa boundary claimed, the current and historical tenures, specific exclusons of any areas
which may have been subject to previous exclusive possesson acts, the statement that thereis
no claim to exclusive possession in respect of any area which may have been affected by a
previous non exclusive possesson act and the statement that native title rights and interests are
not claimed to the excluson of common law rights or vaid rights under State or
Commonwedth law.

Thereis nothing on the face of the information that | have to indicate that netive title in the area
would have been extinguished by the operation of the common law. For example | do not
have evidence of any areas where there has been use of the land in such away that would
cearly indicate an intention on the part of the Crown or a statutory authority to extinguish
nativetitle. 1 am unaware of any buildings, other structures or public works, the congtruction
and use of which would be clear evidence of an intention to extinguish netive title. Neither am |
aware of any dedicated roads in the area, whether or not they have been actualy constructed
for and used by the public.

The application does not disclose and | am not aware of any extinguishing events which would
be contrary to the native title claimed by the gpplicants. There is no other information which
would lead me to conclude that any of the native title rights and interests claimed have been
extinguished.




