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Information considered when making the Decision 
 
In making my decision pursuant to s. 190A I have considered and reviewed the application 
and all of the information and documents from the following files, databases and other 
sources: 

o The National Native Title Tribunal’s registration test and legal services files for this 
application Q6016/01 (Tribunal reference QC99/39), for the underlying applications 
QG6018/98 and QG6104/98 (QC98/40 & QC98/41) and for other applications that 
previously overlapped the area of this claim: 
§ Mandingalbay Yidinji - QG6015/98 (QC99/40) (and the pre-combined 

Mandingalbay Yidinji claim QG6094/98 (QC96/88) 
§ Combined Gunggandji -  QG6014/98 & QG6005/98, now Q6013/01 (QC95/8 & 

QC94/8, now QC01/19)  
(including Form 1 applications, amended Form 1 applications, accompanying 
documents filed in the Federal Court, additional information provided to the Registrar 
in the course of s.190A registration testing of these applications, Federal Court Orders 
and other correspondence from the Federal Court and communications between the 
Tribunal and the applicants’ legal representatives) 

o The National Native Title Tribunal Geospatial Database (including the Schedule of 
Applications – Federal Court) 

o Geospatial Assessment and Overlaps Analysis dated 18 10 June 2002 
o The Register of Native Title Claims, including for any applications that overlap the 

area of this application  
o The National Native Title Register 
o Register of Indigenous Land Use Agreements 
o Letter Queensland Government, and attachments, to Native Title Registrar dated 19 

June 2001 providing details of current non-native title proprietary interests in the area 
covered by the claim 

 
Note : Information and materials provided in the mediation of any of native title claims made 
on behalf of the people comprising this native title group has not been considered in making 
this decision.  This is due to the without prejudice nature of mediation communications and 
the public interest in maintaining the inherently confidential nature of the mediation process. 
 
All references to legislative sections refer to the Native Title Act 1993 unless otherwise 
specified. Any references to the NNTT are to the National Native Title Tribunal, and to the 
Registrar are to the Native Title Registrar, unless otherwise specified. 

 
Preliminary 
 
History of the Amendment and Combination of the combined Mandingalbay Yidinji 
Gunggandji application 
 
The application Q6016/01 that I am now considering for registration was originally the 
subject of two applications by the descendants of [ancestor 1 – name deleted] QG6018/98 
and QG6104/98, both of which were lodged with the Tribunal on 25 September 1998, prior to 
the 1998 amendments to the NTA. 
 
On 3 December 1999, the Federal Court granted the applicants leave to amend and combine 
those two applications.  The combined application was called the Yarrabarra Gungandji 
claim.  That application was considered by a delegate for the Registrar for registration under 
s. 190A and on 4 September 2000, a decision was made to accept the application for 
registration. 
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On 27 April 2001, the Federal Court granted leave to the applicants to further amend the 
application in the form filed on 9 February 2001.  The Court directed that the application 
would now be known as the combined Mandingalbay Yidinji Gunggandji claim, and the 
application was allocated the reference Q6016/01. 
 
On 25 October 2001 a further amended application was filed, and on 20 August 2002, the 
Federal Court granted the applicants leave to amend the application in the form filed on 25 
October 2001. 
 
It is this combined Mandingalbay Yidinji Gunggandji application, in the form filed on 25 
October 2001 that now falls to be considered for registration pursuant to s. 190A. 
 
Procedural Fairness 
 
By letter dated 21 June 2001 from a Tribunal registration test officer to the applicants’ legal 
representatives, the applicants were provided with a preliminary assessment that identified 
that there were numerous areas where the delegate may require additional information or 
where the amended application (as filed on 9 February 2001) may require work if it was to 
meet the requirements of the registration test.   
 
The applicants filed a motion to further amend the application in the Federal Court on 25 
October 2001, and were granted leave by the Federal Court on 20 August 2002 to amend the 
application.   
 
By letter dated 8 August 2002, the applicants legal representatives were advised by a Tribunal 
registration test officer that the requirements of s. 61(4) may not be satisfied in relation to the 
description of adopted persons. 
 
By email dated 19 August 2002, it was pointed out to the applicants’ legal representative that 
one of the ancestors previously identified in the application was not named in the application 
currently being considered for registration. 
 
By letter dated 5 November 2002 a Tribunal registration test officer informed the applicants’ 
legal representatives that: 

• a registration decision in relation to the amended application filed 22 February 2001 
would be made shortly after 9 December 2002 

• there were numerous areas where the application may require further work to meet 
the requirements of the registration test, set out in an accompanying document 
entitled “Registration Test Assessment”.  This assessment also: 

o provided information about how the application may be affected by the 
recent decision of the High Court in Western Australia v Ward [2002] HCA 
28 

o identified other areas of concern from the previous preliminary assessment 
provided in June 2001 

o provided a copy of the letter and attachments from the State of Queensland 
dated 19 June 2001 with the details of non-native title proprietary interests 
listed in the public register in the area covered by the claim.   

• if the applicants decide to amend the application, or to provide further information to 
address the requirements of registration they would need to do this before 22 
November 2002 

 
On 13 December 2002 the applicants’ legal representatives were advised by the Tribunal that 
the s. 190A consideration would now commence in the week starting 14 January 2003.  The 
legal representative was advised that if the applicants wished the delegate to consider any 
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additional information, or to amend their application, this would now need to take place on or 
before that date.  In relation to an amended application, the legal representatives were advised 
that if a hearing date for any amendment of the application could not be obtained during the 
Court vacation, the delegate would be prepared to grant a short extension until the next 
available hearing date. 
 
By letter dated 17 December 2002, the applicants’ legal representative asked for a further 
extension of time until the end of February 2003.  This extension request was granted.   By 
letter dated 3 March 2003, the applicants’ legal representatives provided additional 
information relating to the registration test conditions, and asked for a further extension of 
time to permit court proceedings in relation to replacement of applicants.  A decision has been 
made not to grant further extensions, given the time that has elapsed since the application fell 
to be considered for registration when the Court first granted leave to amend on 27 April 
2001, and the lack of any specificity as to when the applicants will be in a position to amend 
the application to meet the requirements of the registration test.  The decision refusing a 
further extension was communicated to the applicants by letter dated 5 March 2003, and 
again, by letter dated 25 March 2003, following a request from the legal representative that 
the decision be reviewed.  
 
 
In light of these communications between the applicants’ legal representatives and the 
Tribunal I am of the view that the applicants have been provided with procedural fairness 
prior to the making of this decision, being a reasonable opportunity to provide additional 
information and/or to amend the application to address the requirements of the registration 
test.   
 
A. Procedural Conditions 
 
s.190C(2) 
 
Information, etc., required by section 61 and section 62: 
 
The Registrar must be satisfied that the application contains all details and other information, and is 
accompanied by any affidavit or other document, required by sections 61 and 62. 
 
Details required in section 61 
 
s.61(1) The native title claim group includes all the persons who, according to their traditional laws 

and customs, hold the common or group rights and interests comprising the particular 
native title claimed. 

 
Reasons relating to this sub-condition 
 
Under s. 61(1) of the NTA, the Registrar or his delegate must be satisfied that the native title 
claim group for an application includes all the persons “who, according to their traditional 
laws and customs, hold the common or group rights and interests comprising the particular 
native title claimed.” In Risk [2000] FCA 1589, O’Loughlin J commented that:   

 
"A native title claim group is not established or recognised merely because a group of 
people (of whatever number) call themselves a native title claim group. It is 
incumbent on the delegate to satisfy herself that the claimants truly constitute such a 
group...[T]he tasks of the delegate included the task of examining and deciding who, 
in accordance with traditional law and customs, comprised the native title claim 
group." - at paragraph 60. 
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In applying s. 61(1), the delegate must be satisfied that the composition of the native title 
group is not of recent origin but has common rights and interests in the claim area having 
regard to traditional laws and customs (cf: Risk [2000] FCA 1589, O’Loughlin J at paras 30-
31, 60; Ward (1998) 159 ALR 483 at 505 1-20, 545 35-45, 550 to 552). This requires me to 
be satisfied that the application is made on behalf of a native title claim group constituted 
according to traditional laws and customs with common rights and interests.  In applying s. 
61(1) I must also be satisfied that the native title claim group includes all of the persons who 
hold common or group rights and interests comprising the particular native title claimed. 
 
The order to amend this application and for it to be called the combined Mandingalbay 
Yidinji Gunggandji claim arose out of the Federal Court mediation of the formerly separate 
Gunggandji applications (being those applications originally made for the Yarrabarra 
Gunggandji1; the Gurubana Gunggandji and the wider Gungandji (represented by Messrs 
[applicant 1 – name deleted] and [claimant 1 – name deleted]) applications and an 
application by the Mandingalbay Yidinji people over the Yarrabah region, south of Trinity 
Inlet, Cairns.  It appears that this mediation took place in October 2000 – see statements in 
Part A,2 of the application. The following is a brief summary of the applications that formerly 
covered the areas now covered by the combined Mandingalbay Yidinji Gunggandji claim, and 
the outcomes of the Federal Court media tion of the three applications in the Yarrabah region: 

• Application QG6018/98 by the descendants of [ancestor 1]/Yarrabarra Gungandji.  
This claim was made on behalf of the descendants of [ancestor 1] and his father 
[ancestor 2 – name deleted], who identified themselves as the Yarrabarra 
Gungandji.  The descendants of these ancestors are now included in the native title 
claim group described in schedule A of the combined Mandingalbay Yidinji 
Gunggandji claim.   

• Application QG6015/98 by the Mandingalbay Yidinji people.   This application 
formerly  overlapped the area covered by the combined Mandingalbay Yidinji 
Gunggandji claim.  Following the Federal Court mediation, the area covered by the 
Mandingalbay Yidinji claim has been reduced so that it no longer overlaps the area 
covered by the combined Mandinglabay Yidinji Gunggandji.  The Mandingalbay 
Yidinji people are now part of the claim group for the combined Mandingalbay 
Yidinji-Gunggandji claim.   

• Application Q6013/01 by the combined Gunggandji2 - All of the persons in this 
native title claim are included in the native title claim group described in schedule A 
of the combined Mandingalbay Yidinji Gunggandji claim.  The area covered by the 
combined Mandingalbay Yidinji Gunggandji claim no longer overlaps the combined 
Gunggandji claim. 

 
To summarise, the amendments in each of the four applications arising from the Federal 
Court mediation in 2001 has resulted in the: 

o reduction of the claim areas in the Mandingalbay Yidinji application and the 
Yarrabarra Gunggandji/Descendants of [ancestor 1] application so that they 
no longer overlap the area covered by the combined Gunggandji claim.  The 
application boundaries have been amended so that the combined Gunggandji 
claim covers the north part of the Yarrabah DOGIT and the north part of an 
adjoining forestry area, whereas the combined Mandingalbay Yidinji-
Gunggandji claim covers the south part of the DOGIT and Forestry.   

o the Mandingalbay Yidinji application has been amended so that it does not 
cover any of the Yarrabah DOGIT or Forestry 

                                                 
1 formerly identified as the descendants of [ancestor 1] 
2 formerly applications QG6014/98 and QG6005/98 
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o inclusion in the native title claim group for the combined Mandingalbay 
Yidinji Gungandji claim of all the persons included in the claim groups in the 
four  formerly separate Gunggandji applications –  
§ QG6005/98 (Gurubana Gunggandji),  
§ QG6014/98 ([applicant 1] and [claimant 1] for the Gungandji 

People) and  
§ QG6018/98 (Yarrabarra Gunggandji/Descendants of [ancestor 1]) 
§ QG6015/98 (Mandingalbay Yidinji) 

 
I have compared the schedule A description of the persons included in the native title cla im 
group for the combined Mandingalbay Yidinji Gunggandji claim against the Register of 
Native Title Claim entries for the earlier Gunggandji applications (ie. QG6005/98, 
QG6014/98 and QG6018/98) and the Mandingalbay Yidinji application (QG6015/98 and 
QG6094/98).  I have also examined the native title claim group description found in schedule 
A of the combined Gunggandji application (Q6013/01).  
 
I note that the combined Gunggandji application Q6013/01 identifies that the descendants of 
[ancestor 3 – name deleted] are part of the group, whereas [ancestor 3] is not named as an 
ancestor in the combined Mandingalbay Yidinji Gunggandji claim (Q6016/01).  By letter 
dated 5 March 2003, the applicant’s legal representative advised that [ancestor 3] is one and 
the same person as [ancestor 3], who is named as an ancestor in the combined Mandingalbay 
Yidinji Gunggandji claim (Q6016/01.  This is supported by an extract from the expert 
anthropologist’s report, attached to the letter from the applicants’ legal representative.  For 
these reasons I am satisfied that there has been no omission of people who hold the common 
or group interests in the claimed native title, as it appears [ancestor 3] is in fact the same 
person as [ancestor 3] and that any confusion is simply orthographical. 
 
I note the earlier QG6005/98 Gurubana/Gunggandji application, in addition to including the 
descendants of their two apical ancestors, [ancestor 4 – name deleted] and [ancestor 5 – 
name deleted], also included the biological relations of these ancestors, which latter group of 
people has not found its way into the description of the Gungandji people in this application.  
However, I am mindful that: 

o there may be no biological relations, other than descendants of the ancestors, 
who survive to the present day; 

o there is no information before me which indicates that it is other than the 
descendants of these two ancestors that survive to the present day 

o Further, and significantly, the Federal Court has mediated the application and 
ordered that these earlier applications be combined and amended in terms of 
the amended combined application, and amendment of the other two 
applications over the Yarrabah region, so as to remove overlapping claims 
and join together the native title claim groups in these earlie r applications.  

 
In those circumstances I believe I should take the view, in the absence of any contrary 
information, that the Court would not make an order combining the applications if that were 
to have the effect of describing or creating a body which was not a properly constituted native 
title claim group. I believe that the Court accepted that the native title claim group for this 
combined Mandingalbay Yidinji Gunggandji claim complied with the requirements of s.61(1) 
particularly as s.84C  provides, in summary, that if an application does not comply with, inter 
alia, s.61, a party to the proceeding may at any time apply to the Federal Court to strike out 
the application and there has been no such action.   
 
I note also that [ancestor 5] is one of the two apical ancestors named in application 
QG6005/98 – this ancestor is not named as a Gungandji ancestor in this application.  However 
it is apparent from application QG6005/98 (see schedule A) that [ancestor 5] is the adopted 
daughter of the children of the other QG6005/98 ancestor ([ancestor 4]).  Accordingly she 
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and her descendants find their way into the Gungandji arm of the native title claim group as 
persons descended from [ancestor 4], or adopted into the Gunggandji in accordance with 
traditions and customs, as described in schedule A. 
 
I see also that [ancestor 1] is one of the two apical ancestors named in application 
QG6018/98 – this ancestor is not named as a Gungandji ancestor in this application.  
However, it is apparent from application QG6018/98 (see schedule A) that [ancestor 1] is the 
son of the other QG6018/98 ancestor ([ancestor 2]).  [Ancestor 2], the father of [ancestor 1] 
is identified as an apical ancestor in schedule A of this application.  This means that the 
descendants of his son [ancestor 1] are included as part of the native title claim group for this 
application.  

 
Apart from the minor differences identified in the preceding paragraphs, it appears that all of 
the persons identified as members of the earlier Gunggandji/Gungandji applications and 
Mandingalbay Yidinji applications are included in this application. 
 
For these reasons, I am satisfied that the combined Mandingalbay Yidinji Gunggandji native 
title claim group includes all of the persons identified as members of the earlie r 
Gunggandji/Gungandji applications and the Mandingalbay Yidinji applications. There is no 
material before that indicates that there are other people who hold common or group rights 
and interests in this claim, who have not been included in the combined Mandingalbay Yidinji 
Gunggandji native title claim group. 
 
The question that arises for me is whether the combination of the earlier 
Gunggandji/Gungandji native title claim groups and the Mandingalbay native title claim 
group into one claim arises for administrative convenience only and is not representative of a 
native title claim group that holds the common or group rights and interests in the particular 
native title claimed in this application (see s. 61(1)).  It appears clear that two of the earlier 
Gunggandji applications (QG6014/98 and QG6018/98) were made on behalf of particular 
clans or moieties of a larger Gunggandji group (being the Gurubana and the Yarrabarra 
respectively).  It appears that the other Gunggandji application (QG6005/98) was made on 
behalf of the larger or wider Gunggandji group.  The apparent conflict that resulted in the 
prosecution of separate claims by Gunggandji peoples has been the subject of Federal Court 
mediation, resulting in Federal Court orders to combine and amend, so as to remove the 
overlaps and be inclusive of all of the Gunggandji peoples.   

 
Again, I find that it is significant that Federal Court has mediated the combined application 
and made orders resulting in the Gunggandji and Mandingalbay Yidinji peoples coming 
together in this combined Mandingalbay Yidinji Gunggandji application and in another 
application with the Mandingalbay Yidinji over areas of their traditional country. Further, I do 
not believe that it would be appropriate to find that the Court had combined the applications 
for an improper purpose, namely, for administrative convenience.   
 
I have had regard also to the following statement in schedule M (the truth of which has been 
sworn to by each deponent in affidavits accompanying the application: 
 
“The native title claim group notes that their traditions and customs acknowledge 
that, within the group, there may be certain individuals, families or sub-groups which 
will have sometimes stronger and sometimes lesser rights and responsibilities in 
relation to particular areas of the claim area and the nature and incidents of such 
differentiations will be determined in accordance with their traditional laws and 
customs.” 
 
This statement appears to me to be an assertion that the native title claim group acknowledge 
and observe traditional laws and customs, as a community of native title holders for the area 
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covered by the claim, where particular rights and interests held by particular members (such 
as the members of the Gurubana and Yarrabarra moieties or clans or the Mandingalbay 
Yidinji) may be recognised and regulated within the group.   
 
For these reasons I believe I should take the view that the Court accepted that the native title 
claim group for this combined Mandingalbay Yidinji Gunggandji claim complied with the 
requirements of s.61(1). I find this to be persuasive, particularly given the presumption that 
the Court would not make orders not in accordance with the law, the statements in schedule 
M and in the absence of material before me which may indicate that the combined 
Mandingalbay Yidinji Gunggandji native title claim group is anything other than a native title 
claim group that, according to traditional laws and customs, holds the common or group rights 
and interests comprising the particular native title claimed in this application.  
 
I note however the particular wording of s. 61(1), namely, that the persons who make a native 
title determination application must be “a person or persons authorised by all the persons (the 
native title claim group) who, according to their traditional laws and customs, hold the 
common or group rights comprising the particular native title claimed, provided the person or 
persons are also included in the native title claim group”.  As I am not satisfied under s. 
190C(4)(b) that the applicants are authorised to make the application and deal with matters 
arising in relation to it, it follows that I am not satisfied that the requirements of this section 
have been met. See my reasons under S190(C)(4). 
 
Result: Requirements not met 
 
s.61(3) Name and address for service of applicants 
 
Reasons relating to this sub-condition 
 
The applicants’ names are stated at Part A (page 2) of the application.  The address for service 
is provided at Part B of the application (page 24). 
 
Result: Requirements met 
 
 
s.61(4) Names the persons in the native title claim group or otherwise describes the persons 

so that it can be ascertained whether any particular person is one of those persons 
 
Reasons relating to this sub-condition 
 
For the reasons that led to my conclusion (below) that the requirements of s.190B(3) have not 
been met, I am not satisfied that the application describes the persons in the native title claim 
group sufficiently clearly so that it can be ascertained whether any particular person is one of 
those persons. 
 
Result: Requirements not met 
 
s.61(5) Application is in the prescribed form, lodged with the Federal Court, contains 

prescribed information, and is accompanied by any prescribed documents 
 
Reasons relating to this sub-condition 
s.61(5)(a) 
 
The application is in the form prescribed by Regulation 5(1)(a) of Native Title (Federal 
Court) Regulations 1998. 
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s.61(5)(b) 
The application was filed in the Federal Court as required pursuant to s.61(5)(b). 
 
s.61(5)(c) 
The application meets the requirements of s.61(5)(c) and contains all information prescribed 
in s.62.  I refer to my reasons in relation to s.62 (1)(b) and s.62(2) below. 
 
s.61(5)(d) 
There are four applicants. The application is accompanied by affidavits from each of the four 
applicants – see affidavits filed with the amended application on 9 February 2001.  I note that 
there is an applicant identified on the front page of the application as [applicant 3] and the 
person who has sworn the s. 62 affidavit is identified as [applicant 3].  By letter dated 3 
March 2003, the applicants’ legal representative informs me that these are one and the same 
person.  I am satisfied that there is therefore a s. 62(2)(a) affidavit from the applicant 
[applicant 3].  For these reasons, I am satisfied that the application is accompanied by an 
affidavit by each applicant that addresses the matters in s62(1)(a)(i) to (v).  See my reasons 
for decision under s.62(1)(a), outlining my decision in respect of a minor irregularity. 
Result: Requirements met 
 
Details required in section 62(1) 
 
s.62(1)(a) Affidavits address matters required by s.62(1)(a)(i) – s.62(1)(a)(v) 
 
Reasons relating to this sub-condition 
 
The application is accompanied by affidavits from each of the four applicants – see affidavits 
filed with the amended application on 9 February 2001.  The affidavits satisfactorily address 
the matters required by s.62(1)(a)(i)-(v).  In relation to the statement required by sub-
paragraph (ii), I note that each deponent states, “I believe that none of the areas covered by 
the application is also covered by an entry in the National Native Title Register apart from . . 
.”.  The applicants then name the other applications by the Gunggandji and Mandingalbay 
Yidinji in the Yarrabah region.  In fact these applications are on the Register of Native Title 
Claims, not the National Native Title Register.  Given that: 

o each deponent makes the statement required by sub-paragraph (ii) and expresses the 
requisite belief that there are no applications on the National Native Title Register 
that cover the claim area 

o a search of National Native Title Register reveals that there are no entries on it that 
cover the area of this application,  

I have formed the view that there has been substantial compliance with the requirements of 
sub-paragraph (ii).  It appears that the erroneous reference in each affidavit to applications 
that are on the Register of Native Title Claims is a minor slip or error that should be 
disregarded, for the reasons outlined above.  
 
Result: Requirements met 
 
s.62(1)(c) Details of traditional physical connection (information not mandatory) 
 
Comment on details provided 
 
Details of traditional physical connection are found at schedule F (para. (d)), schedule G and 
schedule M.  
 
Result: Provided 
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Details required in section 62(2) by section 62(1)(b) 
 
s.62(2)(a)(i) Information identifying the boundaries of the area covered 
 
Reasons relating to this sub-condition 
 
For the reasons outlined under s.190B(2) I am satisfied that the application contains 
information that enables the external boundaries of the area covered by the application to be 
identified.  
 
Result: Requirements met 
 
s.62(2)(a)(ii) Information identifying any areas within those boundaries which are not covered 

by the application 
 
Reasons relating to this sub-condition 
 
For the reasons outlined under s.190B(2), I am satisfied that the application contains 
information that enables the internal boundaries of areas that are excluded from the claim to 
be identified.  
 
Result: Requirements met 
 
s.62(2)(b) A map showing the external boundaries of the area covered by the application 
 
Reasons relating to this sub-condition 
 
For the reasons outlined under s.190B(2) I am satisfied that the application contains a map 
showing the external boundaries of the claim area.  
 
Result: Requirements met 
 
s.62(2)(c) Details/results of searches carried out by the applicant to determine the existence of 

any non-native title rights and interests 
 
Reasons relating to this sub-condition 
 
It is stated in Schedule D that the applicants have not conducted any searches.  
Result: Requirements met 
 
s.62(2)(d) Description of native title rights and interests claimed 
 
Reasons relating to this sub-condition 
 
A description of the native title rights and interests claimed in the application appears in 
Schedule E of the application. The description does not merely consist of a statement to the 
effect that the native title rights and interests are all the native title rights and interests that 
may exist, or that have not been extinguished, at law.   See also my reasons under s. 190B(4). 
Result: Requirements met 
 
s. 62(2)(e)  The application contains a general description of the factual basis on which it is 

asserted that the native title rights and interests claimed exist and in particular 
that: 
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 (i) the native title claim group have, and the predecessors of those persons 
had, an association with the area; and 
(ii) there exist traditional laws and customs that give rise to the claimed 
native title; and 

 (iii) the native title claim group have continued to hold the native title in 
accordance with those traditional laws and customs. 

 
The decision in Queensland v Hutchison [2001] FCA 416 at [25] is authority for the 
proposition that the general description of the factual basis must be contained in the 
application, and can not be the subject of additional information provided separately to the 
Registrar or his delegate. 
 
It is stated in schedule E that the claimed native title rights and interests are “the right to 
exclusive possession, occupation, use and enjoyment of the claimed area as against the whole 
world.” 
 
The application contains the following information in relation to the factual basis on which it 
is asserted that the native title rights and interests claimed of “exclusive possession, 
occupation use and enjoyment” exist and for the particular assertions in sub-paragraphs (i), 
(ii) and (iii) of s. 62(2)(e):  
 
Schedule F: 
“The native title rights and interests claimed are those of possession, occupation, use and 
enjoyment of the claim area, pursuant to the traditional laws and customs of the claim group, 
based on the following facts: 
 
(a) The native title claim group has, and predecessors of those persons had, since the assertion 
of British sovereignty possessed, occupied, use and enjoyed the claim are; 
 
(b) Such possession, occupation, use and enjoyment has been pursuant to and possessed under 
the laws and customs of the claim group, including traditional laws and customs that rights 
and interests in land and waters vest in members of the native title cla im group on the basis 
of, but not limited to, the following: 
 
(c) There exist traditional laws and customs that give rise to native title rights and interest 
claimed; 
 
Examples of facts giving rise to the assertion of native title include: 
 
(i) Members of the claim group continue to have a close association, including a spiritual 
connection with the claim area according to their traditional law and custom. 
(ii) Members of the claim group continue to pass on to their descendants traditional laws and 
customs stories and beliefs concerning their traditional country including the claim area. 
(iii) Members of the claim group continue to use the claim area for traditional hunting and 
fishing and for the gathering of traditional bush medicines and other materials. 
(iv) Members of the claim group continue to care for their traditional country, including the 
claim area, in accordance with traditional laws and customs passed down to them by their 
forebears and predecessors. 
(v) Members of the claim group continue to exercise a body of traditional laws and customs 
which has been passed down to them from generation by their forebears and predecessors.  
Such traditions and customs include traditional laws and customs which deal with caring for 
country, controlling access to country, the holding of ceremonies on traditional country, the 
use and care for traditional country. 
 
(d) The rights and interests are capable of being recognised by the common law of Australia.” 
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Schedule G: 
The applicants provide the following details of activities in relation to the land or waters 
currently being carried out by the native title claim group: 
“-Residence within the claim area; 
-Hunting and fishing in both land and offshore parts adjacent to the claim area; 
-Visitation to and protection and preservation of special sites and story places; 
-Speaking traditional language and performing traditional dances and ceremonies; 
-Participation in consultation process and land use decision making with Yarrabah Aboriginal 
Council and other persons. 
-Members of the claim group continue to exercise a body of traditional laws and customs 
which has been passed down to them from generation to generation by their forbears and 
predecessors.  Such traditions and customs which deal with caring for country, controlling 
access to country, the holding of ceremonies on traditional country, the use and care for 
traditional country.” 
 
Schedule L: 
In this section of the application, where details are required of the areas to which the 
provisions of ss. 47, 47A or 47B apply, it is stated that s. 47A applies to that part of the claim 
area covered by the Yarrabah DOGIT and that s. 47B applies to all land within the claim that 
is USL. 
 
Schedule M 
In relation to details of traditional physical connection with any of the claim area by members 
of the group, it is stated: 
“Many members of the native title claim group continue to reside within the claim area and to 
exercise their native title rights and interests by, amongst other things, hunting, fishing, and 
taking part in ceremonial activities within the claim area. 
 
The native title claimant group notes that their traditions and customs acknowledge that, 
within the group, there may be certain individuals, families or sub-groups which will have 
sometimes stronger and sometimes le sser rights and responsibilities in relation to particular 
areas of the claim area and the nature and incidents of such differentiation will be determined 
in accordance with their traditional laws and customs.” 
 
I am satisfied that a general description of  the factual basis on which it is asserted that the 
native title claimed exists and for the particular assertions in s. 62(2)(e)(i) (ii) and (iii) is 
contained in the application. 
 
Result: Requirements met 
 
s.62(2)(f) If native title claim group currently carry on any activities in relation to the area 
 claimed, details of those activities 
 
Reasons relating to this sub-condition 
 
This information is found in schedule G of the application (refer to previous condition for the 
text of schedule G).  
Result: Requirements met 
 
s.62(2)(g) Details of any other application to the High Court, Federal Court or a recognised 

State/Territory body the applicant is aware of (and where the application seeks a 
determination of native title or compensation) 

 
Reasons relating to this sub-condition 
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Details are provided in schedule H. 
 
Result: Requirements met 
 
s.62(2)(h) Details of any s.29 notices given pursuant to the amended Act (or notices given 

under a corresponding State/Territory law) in relation to the area, which the 
applicant is aware of 

 
Reasons relating to this sub-condition 
 
Schedule I states that there are no known notices.  There is no information before me to 
indicate that the applicants were aware of any such notices at the time the application was 
filed in the Federal Court. 
 
Result: Requirements met 
 
Reasons for Decision under s190C(2): 
 
For the reasons outlined above, in particular as the application does not meet the requirements 
of s. 61(1) and s. 61(4), I consider that the application does not meet the conditions contained 
in s.190C(2) (which requires that I must be satisfied that the application must contain all 
details and other information and be accompanied by any affidavit or other document, 
required by sections 61 and 62).   
 
Aggregate Result: Requirements not met 
 
s.190C(3) 
 
Common claimants in overlapping claims: 
 
The Registrar must be satisfied that no person included in the native title claim group for the 
application (the current application) was a member of the native title claim group for any previous 
application if: 
(a) the previous application covered the whole or part of the area covered by the current 

application; and 
(b) an entry relating to the claim in the previous application was on the Register of Native Title 

Claims when the current application was made: and 
(c) the entry was made, or not removed, as a result of consideration of the previous application 

under section 190A. 
 
Reasons for the Decision 
 
An overlap analysis has been conducted by the Tribunal’s Geospatial mapping and analysis 
division of the area covered by this application against the Register of Native Title Claims.3  
This analysis revealed the following overlapping application: 
 
 

NNTT No FC Number Name 
Application Area 

(sq km) 
Overlap Area 

(sq km) Overlap 

QC94/008 QG6005/98 Gurubana Gungandji 977.600 22.633 Part 
 
                                                 
3 see memorandum dated 10/6/02 at folio 139, QC99/39 RT file 
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This application is the first of two applications that was the subject of the Order to combine 
into the combined Gunggandji claim (Q6013/01).  I note that the effect of the Federal Court 
ordered amendments in April 2001 of both applications Q6016/01 and Q6013/01 is that they 
no longer overlap each other.   
 
A search of the Register of Native Title Claims today reveals that application QG6005/98 has 
been removed from the Register following a decision pursuant to s. 190A not to accept 
application Q6016/01 for registration.  The overlapping application therefore does not fall 
within the requirements of s. 190C(3)(c), as it is not on the Register of Native Title Claims at 
the time of my s. 190A consideration of this application.  In any event, that application, as it 
stands on the Federal Court record, no longer overlaps this application.  This is confirmed by 
a search today of the Geospatial database known as “Schedule of Applications - Federal 
Court”. 
 
For these reasons, I find that there are no previous applications covering the area of this 
application that require consideration under s. 190C(3).   
 
Result: Requirements met 
 
s.190C(4)(a) or s.190C(4)(b) 
 
Certification and authorisation: 
 
The Registrar must be satisfied that either of the following is the case: 
(a) the application has been certified under section 203BE, or has been certified under the 

former paragraph 202(4)(d), by each representative  Aboriginal/Torres Strait Islander body 
that could certify the application in performing its functions under that Part: or 

(b) the applicant is a member of the native title claim group and is authorised to make the 
application, and deal with matters arising in relation to it, by all the other persons in the 
native title claim group. 
Note: s.190C(5) – Evidence of authorisation: 
If the application has not been certified as mentioned in paragraph (4)(a), the Registrar cannot 
be satisfied that the condition in subsection (4) has been satisfied unless the application: 
(a) includes a statement to the effect that the requirement set out in paragraph (4)(b) has 

been met; and 
(b) briefly set out the grounds on which the Registrar should consider that it has been 

met. 
 
Reasons for the Decision 
 
The application has not been certified by an Aboriginal/Torres Strait Islander representative 
body that could certify the application under Section 203BE.  This being the case, the Act 
provides that the delegate must, in the alternative, be satisfied that the application is one 
which is properly authorised (s.190C(4)(b)). Proper authorisation of a claimant application is 
a fundamental requirement of the Act,4 and all claimant applications, whether they purport to 
satisfy s.190C(4)(a) or s. 190C(4)(b) of the Act must be properly authorised.  
 
The word ‘authorise’ is also defined at s. 251B of the Act. The Act requires that all the 
persons in a native title claim group authorise a person or persons to make a native title 
determination application and to deal with matters arising in relation to it if:  

                                                 
4 Strickland (on behalf of the Maduwongga People) v Native Title Registrar (1999) 168 ALR 242; 
Moran v Minister for Land and Water Conservation for the State of NSW [1999] FCA 1637, per 
Wilcox J; Ward v Native Title Registrar [1999] FCA 1732, per Carr J; Western Australia v Strickland 
(2000) 99 FCR 33; Risk v NNTT [2000] FCA 1589. 
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• where there is a decision-making process under the traditional laws and customs of the 
group that must be complied with in relation to authorising things of that kind, that this 
process has been followed in relation to the application (as described in subsection (a) of 
s. 251B); or 

• if there is no such traditionally based decision-making process, then the authorisation is in 
accordance with a decision-making process that has been agreed to and adopted by the 
group (as described in subsection (b) of s. 251B). 

 
In order to satisfy the Registrar, or his delegate, that the application is properly authorised 
according to the Act, s. 190C(4)(b) provides that the applicant must be a member of the native 
title claim group, and that the applicant must be authorised to make the application and deal 
with matters arising in relation to it by all other persons in the claim group.  
 
The following statements appear in the application in relation to the applicants being 
members of the native title claim group and being author ised to make the application and to 
deal with matters arising in relation to it: 
 
Part A,2: 
 

“The applicant is entitled to make this application as: Persons authorised by the native 
title claimant group for the purpose of a Federal Court Case Management Conference 
held in Cairns on 12 October 2000 at which conference were present persons within 
the native title claimant group who, in accordance with the native title claimant 
group’s tradition and custom, had authorised them to act as representatives of the 
native title claimant group and make decisions about the progress of the matter 
including the making of this application and the nomination of the persons mentioned 
above as applicants. 
 
The authority provided for the purposes of the meeting on 12 October 200 was 
subsequently confirmed and ratified at a meeting of the native title claimant group 
held at Yarrabah in December 2000 which confirmation and ratification was carried 
out in accordance with the native title claimant group's tradition and custom. ” 
 

Schedule R: 
 
“The Native Title Group also set up Working Groups which include the Applicants and to 
which The Native Title Claim Group gave the authority to make decisions about the claim 
and its progress.  The Applicants and the working group have, under their authority to act on 
behalf of the Native Title Claim Group agreed to these amendments to the claim.” 
 
Each of the four applicants has provided a affidavit pursuant to s. 62(1)(a). In their affidavits, 
the applicants all depose5 to the following in relation to their authorisation: 
 
“I am authorised by all the persons in the Native Title claim group to make the application 
and to deal with matters arising on relation to it” 
 
“The basis on which I am authorised as mentioned in paragraph (4) is: 

(a) on 12 October 2000 a Federal Court Case Management Conference was held in 
Cairns. 

(b) The conference was attended by persons within the Native Title claimant group, 
who in accordance with the Native Title claimant group’s tradition and custom, 
had authority to act as representatives of the Native Title claimant group and 

                                                 
5 see paras. 4 and 5 respectively 
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make decisions about the progress of the matter including the amendment of the 
claim. 

(c) This amendment of the claim was agreed to at the said Case Management 
Conference and I was authorised to act as one of the applicants for this claim. 

(d) The authority provided for the purposes of the meeting on 12 October 200 was 
subsequently confirmed and ratified at a meeting of the native title claimant 
group held at Yarrabah in December 2000 which confirmation and ratification 
was carried out in accordance with the native title claimant group's tradition and 
custom.” 

 
In my reasons under s. 61(1), I described in detail the history of the four underlying 
applications over the Yarrabah region and the Federal Court mediation in 2000 that has 
resulted in the amendment of these applications so as to remove overlaps and effect the 
merger of formerly separate groups over particular areas in the Yarrabah region. 
 
 
The four applicants in the Mandingalbay Yidinji Gunggandji claim are: 

o [applicant 2 – name deleted] – one of the two applicants in the 
Gurubana/Gunggandji application QG6005/98.  This application covered a portion of 
the Yarrabah DOGIT east of Cape Grafton 

o [applicant 1] – one of the two applicants in the wider Gungandji application 
QG6014/98.  This application covered the balance of the Yarrabah DOGIT and other 
areas west of Cape Grafton. 

o [applicant 3 – name deleted] – one of the 7 applicants in the descendants of 
[ancestor 1]/Yarrabarra Gungandji application QG6018/98.  This application covered 
the area covered by both the wider Gungandji application QG6014/98 and the area 
covered by the Gurubana/Gunggandji application QG6005/98. 

o [applicant 4 – name deleted] – one of the three applicants in the Mandingalbay 
Yidinji #1 cla im QG6015/98.  This application formerly overlapped the area covered 
by this application. 

 
Each of these applications has been accepted for registration pursuant to s. 190A.  In the first 
three applications, it appears that the applicants were authorised to make and deal with 
matters arising out of those applications by the persons in the native title claim groups 
according to an agreed decision-making process.  In the Mandingalbay Yidinji #1 claim 
QG6015/98, the applicants appear to have been authorised pursuant to a traditional decision 
making process.  The respective applications disclose the following in relation to the 
authorisation decisions made prior to the Federal Court mediation in 2000:   
 

o It is disclosed in the amended Gurubana/Gunggandji application QG6005/986 that the 
applicants in that application are authorised by each of the adult members of the 
group by attending meetings at which unanimous resolutions were passed to authorise 
the applicants (see part A, 2).  It is further stated in schedule  R and in the 
accompanying s. 62(1)(a) affidavits that no member of the group during the fours 
years of mediation of the application had sought to question the authority of the 
applicants. 

o It is disclosed in the amendment wider Gungandji application QG6014/987 that the 
applicants were authorised at two meetings held in accordance with custom and 
tradition of the group, the first being held prior to the original lodgement of the 
application in 1995 and the second held prior to the amendment of the application in 
1999.  In an affidavit 8 explaining the customs and traditions surrounding the 

                                                 
6 filed in the Federal Court on 5/8/99 
7 filed in the Federal Court on 13/5/99 
8 see affidavit provided separately to the Registrar’s delegate at folio 17, QC95/8 RT file 
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authorisation decision, the applicants’ legal representative states that the person who 
calls the meeting must speak to a member of as many of the families as possible to 
invite them to the meeting.  It is then the responsibility of the persons so informed to 
in turn let other Gungandji people know of the meeting.  The legal representative 
identifies that he attended the second authorisation meeting in 1999 and following a 
vote on this question, the meeting unanimously decided that the applicants were so 
authorised. 

o It is disclosed in the amendment Yarrabarra Gunggandji application QG6018/989 that 
the applicants in that application are authorised pursuant to a process “conducted in 
accordance with the decision-making process of the native title claim group and has 
involved numerous consultations and meetings of the native title claim group in 1998 
and 1999”.10  The applicants deposed that the process involved consultation with the 
members of the group and approval by those members of the group at two meetings, 
the first prior to original lodgement of the application in 1998 and the second prior to 
its amendment in 1999.  It is stated in the application that all reasonable efforts were 
made to notify all known members of the group (see schedule R).  I have assumed 
that this is a reference to any meeting at which such decisions are made, to ensure 
widespread participation in the decision. 

o It is disclosed in the Mandingalbay Yidinji #1 QG6015/98 that the applicants are 
authorised pursuant to a traditional decision-making process where the elders and 
heads of families discuss the issue amongst themselves and their relatives; the Elders 
reaching a consensus among themselves after considering the views of others; land 
being men’s business and only male Elders may speak for land issues; the Elders 
deciding land business for all Mandingalbay Yidinji People; and their decision being 
final and those who are not male Elders can not disagree publicly with the Elders 
about such a decision. 

 
From my review of the authorisation material provided in the previously separate 
Gunggandji/Gundgandji applications it appears that decisions to authorise the applicants in 
those applications involved: 

o consultation and discussion amongst the members of the group prior to deciding a 
particular course of action.  

o the calling of meetings at which the proposed authorisation of applicants is discussed 
and agreed to by the members of the group 

 
I note that, apart from the Mandingalbay Yidinji application, there is no indication that there 
exists a representative body that has authority to make decisions on behalf of the rest of the 
group in relation to the authorisation of applicants to make and deal with matters arising in 
relation to the application.  I note that the Mandingalbay Yidinji Gunggandji  application 
identifies that there is a representative body, being those people present at the Federal Court 
case management conference in October 2000 who, according to the group’s tradition and 
custom, had been authorised to act as representatives for the group and make decisions about 
the progress of the matter, including the making of the combined Gunggandji application and 
the nomination of the named applicants as applicants. 
 
By letter dated 21 June 2001 from the Tribunal to the applicants’ legal representative, the 
applicants were informed that the delegate may require further information in order to be 
satisfied that the applicants have been authorised to make and deal with matters arising in 
relation to the application.  The applicants were asked for more information describing the 
traditional laws and customs and how the persons at the case management conference came to 
hold the authority to make decision to authorise the applicants pursuant to those traditional 
laws and customs.  It was suggested that it may be useful to know details of the native title 

                                                 
9 filed in the Federal Court on 3/12/00 
10 schedule R of application filed 3/12/00 
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claim group’s attendance at the case management conference and how the wider group was 
represented at the conference. 
 
The applicants appear to have responded to this suggestion that further information may be 
required to satisfy the delegate in relation to authorisation by adding to the information in Part 
A,2 and schedule R of the amendment application filed on 26 October 2001.  The further 
information in Part 2,A is that the authority provided for the 12 October 200 meeting was 
subsequently confirmed and ratified at a meeting of the group held at Yarrabah in December 
2000, which was in accordance with the group’s custom and tradition.  It is further stated in 
schedule R that the native title claim group set up working groups which include the 
applicants and which the group gave the authority to make decisions about the claim and its 
progress.  The applicants and the working group have under their authority to act on behalf of 
the group agreed to these amendments.   
 
I note also that this additional information does not appear to answer the questions asked 
previously and raises more questions in relation to the exact nature of the traditional laws and 
customs governing the making of decisions of this type, indicating as it does that there may 
need to be ratification by the wider group of decisions of this nature.  The information in Part 
A,2 and schedule R could be contradictory – on the one hand it suggests that ratification by 
the wider group of decisions of this nature is required; yet on the other it suggests that the 
group defers to the working groups identified in schedule R when making decisions of this 
nature. 
 
It also remains unclear how, in pursuing a process based on traditional laws and customs, it 
can be satisfactorily demonstrated that the matters to be considered and authorized have been 
drawn to the attention of all potential members of the native title claim group: the wording of 
S251B defining ‘authorising the making of applications’ is significant in that it require all 
members of the native title claim group to participate in the making of those decisions, 
whatever they may be. 
 
By the letter dated 5 November 2002, the applicants’ legal representatives were informed that 
the delegate may require more information about the authorisation process before being 
satisfied that the requirements of s. 190C4(b) are met. 
 
Finally, I am not persuaded that, because the applicants had been previously authorised to 
make and deal with matters arising in relation to particular previous applications over country 
in the Yarrabah region, that it then automatically follows that they are authorised to make the 
Mandingalbay Yidinji Gunggandji claim.  In this regard I note that the Mandingalbay Yidinji 
Gunggandji claim is made on behalf of a wider native title claim group than those that 
authorised the previous applications, and that this new claim does not include all of the 
applicants from the previous applications.  For these reasons, I am of the view that I need to 
be satisfied that the applicants for the Mandingalbay Yidinji Gunggandji  native title claim 
group are authorized afresh to make the combined application by the persons in that wider 
native title claim group. 
 
I note that s. 190C(4)(b) provides that the applicant must be a member of the native title claim 
group, and that the applicant must be authorised to make the application and deal with matters 
arising in relation to it by all other persons in the claim group [my emphasis].   I am of the 
view that s.190C(4)(b) does not require an applicant to be “individually authorised by each 
member of the claimant group”;11 it is enough that the applicant is authorised to make the 
claim in accordance with a process of decision-making recognised under the traditional laws 
and customs of the claimant group.   However, in the absence of an adequate explanation of 

                                                 
11 Moran v Minister for Land and Water Conservation for the State of NSW [1999] FCA 1637, per 
Wilcox J. Refer also O’Loughlin J, Quall v Risk  [2001] FCA 378 at paras [33-34]. 
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the traditional laws and customs that govern the making of such a decision by this native title 
claim group, and how the group adhered to the traditional laws and customs governing such a 
decision, I am unable to find that the requirements of s. 190C4(b) have been met.   
 
In light of the above analysis, I am not satisfied that the application is one which is properly 
authorised pursuant to s.190C(4)(b) of the Act, i.e., that the applicants have been authorised to 
make the application, and deal with matters arising in relation to it, by all the other persons in 
the native tit le claim group. 
 
Result: Requirements not met 
 
 
B. Merits Conditions 
 
s.190B(2) 
 
Description of the areas claimed: 
 
The Registrar must be satisfied that the information and map contained in the application as 
required by paragraphs 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty 
whether native title rights and interests are claimed in relation to particular land and waters. 
 
Reasons for the Decision 
 
External Boundaries 
 
This is a claim that covers numerous land parcels identified in attachment B1, in the Yarrabah 
region south of Cairns.  These whole land parcels and part land parcels are listed in 
attachment B1, using lot on plan numbers to identify the parcels and decimal geographic 
coordinates to define boundaries of two of the part parcels.  Attachments B2 and B3 describe 
the parts of Lot 207 on Plan NR7310 (Yarrabah DOGIT) and Lot 785 on Plan FTY1422 (the 
timber reserve) covered by the application, using land parcel boundaries, topographic features 
and decimal geographic coordinates.  A reference datum to AGD84 is provided.  The source 
of the data is also provided. 
 
The application contains a number of maps in attachment C.  Attachment C1 shows the 
application area (north of the DOGIT parcel) depicted with dark shading and identified by lot 
on plan numbers.  There are details of cadastral boundaries and some topographic feature 
names.    Attachments C2-C10 are State Blinmaps which provide greater detail including, the 
claimed parcels depicted with a bold outline and diagonal hatching; lot/plan labels; cadastral 
boundaries; some topographic feature names; scale bar; datum reference; and source and 
currency date notes. 
 
I note that the lot/plan references are drawn from the State of Queensland’s cadastral 
database, and provide a reasonably certain means of identifying where the parcel is located on 
the earth’s surface.  Coordinate references are also provided to show the boundaries for the 
part parcels that are covered by the claim.  I note also that the Tribunal’s expert geospatial 
analysis and mapping division advised on 10 June 2002 that the description and the map are 
consistent and clearly identify the area covered by the claim with reasonable certainty 
 
For these reasons, I am satisfied that this information complies with the requirements of s. 
62(2)(a)(i), being information that enables the boundaries of these areas to be identified.  I am 
also satisfied that the requirements of s. 190B2 are met in relation to the external boundaries 
of the claim area. 
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Internal Boundaries 
Attachment B1 identifies two parcels by lot/plan reference that are excluded from the claim 
area.  This information, based on the State’s tenure identification system is information that 
enables these areas parcel to be identified in compliance with s. 62(2)(a)(ii), and its location 
to be ascertained with reasonable certainty, in compliance with s. 190B(2). 
 
Schedule B of the application contains information identifying the internal boundaries of the 
claim area by way of a formula that excludes from claim any areas of land covered by a 
variety of tenure classes.  This class exclusion identifies the classes of tenure referred to in s. 
23B of the Act, being a description of previous exclusive possession acts (PEPAs) that may 
not be claimed in a native title determination application.  It is also stated in schedule B that if 
any of the tenure classes identified falls within the provisions of sections 23B(9) , (9A), (9B), 
(9C) or (10), and the provisions of sections 47, 47A or 47B, then the area covered by the Act 
is not excluded from this application.   
 
I am of the view that the stated exclusion by class amounts to information that enables the 
internal boundaries of such areas to be identified with reasonable certainty. This may require 
research of tenure data held by the State of Queensland, but nevertheless it is reasonable to 
expect that the task can be done on the basis of information provided by the applicants.  This 
amounts to compliance with the requirements of s. 190B(2) and s.62(2)(a)(ii). 
 
Result: Requirements met 
 
s.190B(3) 
 
Identification of the native title claim group: 
 
The Registrar must be satisfied that: 
(a) the persons in the native title claim group are named in the application; or 
(b) the persons in that group are described sufficiently clearly so that it can be ascertained 

whether any particular person is in that group. 
 
Reasons for the Decision 
 
The description of the persons in the native title claim group is found in schedule A of the 
application. It is stated that the application is made jointly on behalf of the Gungandji people 
and the Mandingalbay Yidinji people who are made up of persons descended from the 
numerous ancestors listed in schedule A.  It is stated that descent can be traced either through 
patrifilial or matrifilial links and includes those persons who have been adopted into the 
Gungandji or Mandingalbay Yidinji in accordance with their traditions and customs.  
 
Section 190B(3) requires the Registrar, or his delegate, to be satisfied that all the persons who 
hold common or group rights under traditional law and custom are named in the application; 
and that these persons are named sufficiently clearly so that it can be ascertained whether any 
particular person is in that group. As the application does not purport to provide an exhaustive 
list of those individuals who are members of the native title claim group, it is necessary to 
consider whether the requirements of s. 190B(3)(b) have been met. 
 
Sub-paragraph (b) requires that the persons in the native title claim group are described 
sufficiently clearly so that it can be ascertained whether any particular person is in the group.  
It is not necessary to identify each and every member of the claim group.  In Ward v Native 
Title Registrar [1999] FCA 1732, Carr J likened this requirement to the application containing 
“a set of rules or principles” [25] that would enable the necessary factual inquiry to be carried 
out to ascertain whether any particular person was a member of the group. 
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The ‘set of rules or principles’ governing how a person can be identified as a member of the 
native title claim group described in this application is that the person must be descended, 
either through patrifilial or matrifilial links from the named ancestors or must be adopted into 
the group in accordance with the group’s traditions or customs. 
 
I am satisfied that the description, insofar as it identifies that descendants from named 
ancestors  are members of the group is sufficiently clear for the purposes of s.190B(3)(b). I 
note Carr J’s statement in State of Western Australia v Native Title Registrar [1999] FCA 
1591-1594: “It may be necessary, on occasions, to engage in some factual inquiry when 
ascertaining whether any particular person is in the group as described. But that does not 
mean that the group has not been described sufficiently…The Act is clearly remedial in 
character and should be construed beneficially.”  I note that a description of the native title 
claim group in terms of named apical ancestors and their descendants is acceptable under s. 
190B(3)(b), even though these descendants are not always named, and some factual inquiry 
would need to be made in these instances to determine if any one person is a member of the 
group. Similarly , Carr J in the case above agreed with the delegate’s decision that adoption by 
named or otherwise identified persons (e.g. being the biological descendants of named 
ancestors) is an acceptable formula for the purposes of s190B(3). 
 
That said, the description of adopted persons in this application does not fall within that 
discussed by Carr J.  For instance, the application does not identify who may adopt persons 
into the group, nor whether, for example, there are traditions or customs as to who may be 
adopted or who may not.  Neither does the application identify the content of the traditional 
laws and customs that govern this.  For these reasons, I am not satisfied that a description 
simply in terms of “persons adopted in accordance with the group’s traditions and customs” is 
a sufficiently clear description that would enable an objective verification of the identity of 
the adopted members of the claim group. As a result, I am not satisfied that the persons in the 
native title claim group are described sufficiently clearly so that it can be ascertained whether 
any particular person is in that group.  
 
I note that by letter dated 5 March 2003, the applicants’ legal representative provided an 
extract from Professor Rigsby’s report in relation to the traditional laws and customs that 
govern adoption for the native title claim group.  Unfortunately, in the absence of this 
information being found in the application, as is required by s. 61(4), it does not appear to 
enable me to find that the requirements of either s. 61(4) or s. 190B(3) are met.  

 
Result: Requirements not met 
 
s.190B(4) 
 
Identification of claimed native title: 
 
The Registrar must be satisfied that the description contained in the application as required by 
paragraph 62(2)(d) is sufficient to allow the native title rights and interests claimed to the readily 
identified. 
 
Reasons for the Decision 

Native Title Rights and Interests Claimed by the Applicants 
 
The native title rights and interests claimed by the applicants are described in Schedule E as 
follows: 
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“The native title rights and interests claimed are the right to exclusive possession, 
occupation, use and enjoyment of the claimed area as against the whole world, 
pursuant to the traditional laws and customs of the claim group.  But subject to the 
valid laws of the Commonwealth and the State of Queensland. 
 
Where the area is covered by a valid, previous non-exclusive possession act (s.23F) 
the native title claim group does not claim possession, occupation, use and enjoyment 
of the area to the exclusion of all others.” 

 
The rights and interests claimed are further clarified and circumscribed by the following 
statement in Schedules Q: 
 
“The native title claim group does not claim ownership of minerals, petroleum or gas where 
they are wholly owned by the Crown in a manner which is inconsistent with continuing native 
title rights and interests residing in those substances.” 
 
The Requirements of the Act 
 
S.190B(4) requires the Registrar or his delegate to be satisfied that the description of the 
native title rights and interests (found at Schedule E of the application) is sufficient to allow 
the claimed rights and interests to be readily identified. The phrases ‘native title’ and ‘native 
title rights and interests’ are defined in s.223 of the Native Title Act 1993 (Cwth).  
 
S.223(1) reads as follows: 
 

“The expression native title or native title rights and interests means the communal, 
group or individual rights and interests of Aboriginal peoples or Torres Strait 
Islanders in relation to land or waters, where: 
(a) the rights and interests are possessed under the traditional laws acknowledged, and 
the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; 
and 
(b)  the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, 
have a connection with the land or waters; and 
(c)  the rights and interests are recognised by the common law of Australia.” 

 
Rights which are not readily identifiable include the right to control the use of cultural 
knowledge that goes beyond the right to control access to lands and waters,12 rights to 
minerals and petroleum under relevant Queensland legislation,13 an exclusive right to fish 
offshore or in tidal waters and any native title right to exclusive possession offshore or in tidal 
waters.14  
 
To meet the requirements of s. 190B(4), I need only be satisfied that at least one of the rights 
and interests sought is sufficiently described for it to be readily identified. 
 
In Western Australia v Ward (2002), the majority of the High Court found that a right to 
possess, occupy, use and enjoy as against the whole world (equivalent to that claimed in the 
present application) is a readily identifiable native title right and interest: at [51].   Subject to 
my findings in s.190B(5) and (6), I am therefore satisfied that the right to “exclusive 
possession, occupation, use and enjoyment of the claimed area” is readily identifiable. 
 

                                                 
12 Western Australia v Ward  (2002) 191 ALR 1, para [59]. 
13 Western Australia v Ward , para [383] and [384]; Wik v Queensland (1996) 63 FCR 450 at 501-504; 
134 ALR 637 at 686-688. 
14 Commonwealth v Yarmirr (2001) 184 ALR 113 at 144-145. 
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Result: Requirements met 
 
s.190B(5) 
 
Sufficient factual basis: 
 
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights 
and interests claimed exist is sufficient to support the assertion.  In particular, the factual basis must 
support the following assertions: 
(a) that the native title claim group have, and the predecessors of those persons had, an 

association with the area; 
(b) that there exist traditional laws acknowledged by, and traditional customs observed by, the 

native title claim group that give rise to the claim to native title rights and interests; 
(c) that the native title claim group has continued to hold the native title in accordance with those 

traditional laws and customs. 
 
Reasons for the Decision 
 
To satisfy the requirements of s. 190B(5), the Registrar (or his delegate) is not limited to 
consideration of statements contained in the application (as for s62(2)(e)) but may refer to 
additional material supplied to the Registrar under this condition: Martin v Native Title 
Registrar [2001] FCA 16. Regard will be had to the application as a whole; subject to 
s190A(3), regard will also be had to relevant information that is not contained in the 
application. The provision of material disclosing a factual basis for the claimed native title 
rights and interests is the responsibility of the applicant. It is not a requirement that the 
Registrar (or his delegate) undertake a search for this material: Martin v Native Title Registrar 
per French J at [23]. 
 
In Queensland v Hutchinson (2001) 108 FCR 575, Kiefel J said that “[s]ection 190B(5) may 
require more than [s62(2)(e)], for the Registrar is required to be satisfied that the factual basis 
asserted is sufficient to support the assertion. This tends to assert a wider consideration of the 
evidence itself, and not of some summary of it.” For each native title right or interest claimed, 
there should be some factual material that demonstrates the existence of the traditional law 
and custom of the native title claim group that gives rise to the right or interest.15 
 
In the recent High Court case Members of the Yorta Yorta Aboriginal Community v State of 
Victoria  [2002] HCA 58,( ‘Yorta Yorta’ ) the majority of the Court emphasised that the laws 
and customs which give rise to native title rights and interests are those that derive from the 
body of norms which existed before the acquisition of sovereignty. The Court noted that the 
normative system must have continued to function uninterrupted from the time of assertion of 
sovereignty to the time of the determination of native title [that is, the normative system is “a 
system that has a continued existence and vitality since sovereignty”]. Some change or 
adaptation of traditional law and custom will not necessarily be fatal to a native title claim, 
although if the normative system of traditional law and custom ceased to operate for any 
period, then the rights and interests which arose from this system would also cease to exist. 
The majority held that only laws and customs that have their origins before the assertion of 
sovereignty are capable of being considered ‘traditional’ for the purposes of s 223. At 
paragraph 86 the Court said: 
 
“Yet again, however, it is important to bear steadily in mind that the rights and interests which 
are said now to be possessed must nonetheless be rights and interests possessed under the 
traditional laws acknowledged and the traditional customs observed by the peoples in 
question. Further, the connection which the peoples concerned have with the land or waters 

                                                 
15 See Ward at [382]. 
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must be shown to be a connection by their traditional laws and customs. For the reasons given 
earlier, "traditional" in this context must be understood to refer to the body of law and 
customs acknowledged and observed by the ancestors of the claimants at the time of 
sovereignty.” 
 
At paragraph 47 the Court described that ‘normative system’ in these terms:  
 
“Secondly, and no less importantly, the reference to rights or interests in land or waters being 
possessed under traditional laws acknowledged and traditional customs observed by the 
peoples concerned, requires that the normative system under which the rights and interests are 
possessed (the traditional laws and customs) is a system that has had a continuous existence 
and vitality since sovereignty. If that normative system has not existed throughout that period, 
the rights and interests which owe their existence to that system will have ceased to exist. And 
any later attempt to revive adherence to the tenets of that former system cannot and will not 
reconstitute the traditional laws and customs out of which rights and interests must spring if 
they are to fall within the definition of native title. “ 
 
The majority’s interpretation of the term ‘traditional’, as used in paragraph s 223(1)(a), must 
now inform the delegates’ approach to the assessment of sufficiency of ‘factual basis’ under s 
190B(5) of the NTA.  
 
There is information in relation to the factual basis of this claim in Schedules F, G , L and M.    
 
The claimed native title rights and interests are “exclusive possession, occupation, use and 
enjoyment of the claimed”: see schedule E. 
 
The factual basis provided to support the assertion for the existence of this is that: 

• Members of the claim group continue to have a close association, including a spiritual 
connection with the claim area according to their traditional law and custom. 

• Members of the claim group continue to pass on to their descendants traditional laws 
and customs stories and beliefs concerning their traditional country including the 
claim area. 

• Members of the claim group continue to use the claim area for traditional hunting and 
fishing and for the gathering of traditional bush medicines and other materials. 

• Members of the claim group continue to care for their traditional country, including 
the claim area, in accordance with traditional laws and customs passed down to them 
by their forebears and predecessors. 

• Members of the claim group continue to exercise a body of traditional laws and 
customs which has been passed down to them from generation by their forebears and 
predecessors.  Such traditions and customs include traditional laws and customs 
which deal with caring for country, controlling access to country, the holding of 
ceremonies on traditional country, the use and care for traditional country. 

• further details of activities carried out on the claim area by the claim group are 
provided in schedules G and M.  They are: 

o residence within the claim area 
o hunting and fishing in both land and offshore places adjacent to the claim 

area 
o visitation to and protection and preservation of special sites and story places 
o speaking traditional language and performing traditional dances and 

ceremonies; 
o participation in consultation process and land use decision making with the 

Yarrabah Aboriginal Council and other persons.  
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• Schedule L states that any extinguishment is to be disregarded in relation to that part 
of the area covered by the Yarrabah DOGIT (because of s. 47A) and over areas 
covered by unallocated state land (because of  s. 47B). 

 
The statements in the application are not supported by any material that shows the practice of 
such activities within the claim area by members of the Mandingalbay Yidinji Gunggandji  
native title claim group. The applicants have been invited to provide further information to 
support the factual basis, but have not done so (see letters dated 21 June 2001 and 5 
November 2002). 
 
Notwithstanding the limited nature of material in the application providing a factual basis for 
the claim, I note that S.190B(5) requires that a delegate “must be satisfied that the factual 
basis on which it is asserted that the native title rights and interests claimed exist is sufficient 
to support the assertion.” In particular, the factual basis must support the three specific 
assertions set out in subparas. (a) to (c) and reprinted above. These assertions speak in terms 
of “the native title claim group,” and this native title claim group it seems is, as a matter of 
proper statutory construction, the native title claim group referred to in ss. 253 and 61(1) of 
the Act; that is, the native title claim group is “[a] person or persons authorised by all the 
persons (the native title claim group) who, according to their traditional laws and customs, 
hold the common or group rights and interests comprising the particular native title claimed.”  
 
Although the applicants in the four previous applications did provide additional material to 
support the factual basis for the assertion of existence of the native title rights and interests 
claimed in those applications, I have not had regard to that material in my consideration of the 
provisions of this section (or the following s. 190B(6)).  My reasons for this follows: 

• that material is not provided to me by the applicants in this application, nor have the 
applicants asked me to consider that information16.  It is therefore not information that 
I must have regard to under s. 190A(3)(a).  I note that there is some more information 
in schedule F of the draft application submitted 3 March 2003, and an indication in 
the accompanying letter from the legal representatives that instructions are being 
sought to provide some anthropological evidence, but this has not been provided by 
the applicants to date. 

• in any event, that material was provided to support the assertion of the existence of 
native title rights and interests held by different native title claim groups to that which 
is constituted by this application.   

 
For these reasons I find that it is not appropriate to have regard to that material in the context 
of this application, particularly in the absence of a submission from the applicants in this 
application that it is relevant and supports the factual basis for the assertion of existence of the 
native title rights and interests claimed in this application. 

 
In light of these considerations, I am not satisfied that the conditions of s. 190B(5) have been 
met. 
 
Result: Requirements not met 
 

                                                 
16 see letter to applicants’ legal representative dated 21/6/01(folio 123, RTO file, QC99/39) identifying 
the existence of this material and inquiring if the applicants would like the delegate to consider this 
material. 
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s.190B(6) 
 
Prima facie case: 
 
The Registrar must consider that, prima facie, at least some of the native title rights and interests 
claimed in the application can be established. 
 
Reasons for the Decision 
 
Under s190B(6) I must consider that, prima facie, at least some of the native rights and 
interests claimed, as defined at s.223 of the Act, can be established. The Registrar takes the 
view that this requires only one right or interest to be registered. 
 
The term “prima facie” was considered in North Ganalanja Aboriginal Corporation v Qld 
(1996) 185 CLR 595. In that case, the majority of the court (Brennan CJ, Dawson, Toohey, 
Gaudron and Gummow JJ) noted: 

 
“The phrase can have various shades of meaning in particular statutory contexts but 
the ordinary meaning of the phrase “prima facie” is: “At first sight; on the face of it; 
as it appears at first sight without investigation.” [citing Oxford English Dictionary 
(2nd ed)  1989].” 

 
I have adopted the ordinary meaning referred to by their Honours in considering this 
application, and in deciding which native title rights and interests claimed can prima facie  be 
established. 
 
The present application claims exclusive possession, occupation, use and enjoyment of the 
claim area.  For the same reasons as outlined in my decision under s. 190(B)5 I do not 
consider that the native title rights and interests claimed by the applicants can be established 
prima facie .  In a case such as this, it is my view that the assertions in the application needs to 
be supported by some evidence (say, from members of the native title claim group constituted 
by this application or from independent sources) verifying what are otherwise brief assertions 
relating to members of the claim residing on, conducting traditional activities on, and 
participating in decision-making over the claim area.  I am not provided with any material that 
puts this information in a context of a community of people (being the Mandingalbay Yidinji 
Gunggandji  native title claim group described in schedule A) exercising traditional laws and 
customs that give rise to rights of exclusive possession, occupation use and enjoyment of the 
claim area especially in view of the Court in Yorta Yorta.   
 
For these reasons I am not satisfied that the native title rights and interests claimed by the 
applicants can be established prima facie pursuant to s.190B(6) of the Act. 
 
Result: Requirements not met 
 
s.190B(7) 
 
Traditional physical connection: 
 
The Registrar must be satisfied that at least one member of the native title claim group: 
(a) currently has or previously had a traditional physical connection with any part of the land or 

waters covered by the application; or 
(b) previously had and would reasonably have been expected currently to have a traditional 

physical connection with any part of the land or waters but for things done (other than the 
creation of an interest in relation to the land or waters) by: 
(i) the Crown in any capacity; or 
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(ii) a statutory authority of the Crown in any capacity; or 
(iii) any holder of a lease over any of the land or waters, or any person acting on behalf 

of such a holder of a lease. 
 
Reasons for the Decision 
 
The requirements of this section are such that I must be satisfied that at least one member of 
the native title claim group currently has, or previously had, a traditional physical connection 
with any part of the land or waters covered by the application.  
 
‘Traditional physical connection’ is not defined in the Act although there is no doubt that the 
Court’s views expressed in Yorta Yorta  in relation to the meaning of ‘traditiona l’ as it appears 
in S223(1)(a) [“For the reasons given earlier, "traditional" in this context must be understood 
to refer to the body of law and customs acknowledged and observed by the ancestors of the 
claimants at the time of sovereignty.” - at para [86] is relevant.] 
 
I am interpreting this phrase to mean that physical connection should be in accordance with 
the particular traditional laws and customs relevant to the claim group. The explanatory 
memorandum to the Native Title Act 1993 explains that this “connection must amount to more 
than a transitory access or intermittent non-native title access” (para 29.19 of the 1997 EM on 
page 304). 
 
Schedule M outlines in brief and general terms that many members of the claim group 
continue to reside within the claim area and to exercise their native title rights by activities 
including hunting, fishing and taking part in ceremonial activities within the claim area.  

  
There is also a description in schedule M of traditions and customs relating to the 
acknowledgement within the group of differing rights and responsibilities held by individuals, 
families or sub-groups over areas within the claim area.  
 
However, the assertions in the application in relation to traditional physical connection are 
given in general terms only and do not describe or elaborate on the traditional physical 
connection of any particular member of the native title claim group with the claim area.  For 
this reason, I am not satisfied that the requirements of S.190B(7) are met. 
 
Result: Requirements not met 
 
s.190B(8) 
 
No failure to comply with s.61A: 
 
The application and accompanying documents must not disclose, and the Registrar must not 
otherwise be aware, that because of s.61A (which forbids the making of applications where there 
have been previous native title determinations or exclusive or non-exclusive possession acts), the 
application should not have been made. 
 
Reasons for the Decision 
S190B(8) provides that the application and accompanying documents must not disclose, and 
the Registrar (or his delegate) must not be otherwise aware that because of s.61A (which 
forbids the making of applications where there have been previous native title determinations 
or exclusive or non-exclusive possession acts), the application should not have been made.  
 
S61A(1) – Native Title Determinations  
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A search of the National Native Title Register and the Geospatial database reveals that there 
are no determinations of native title falling within the external boundary of the present 
application.  
 
S61A(2) - Previous exclusive possession acts 
It is stated in schedule B that previous exclusive possession acts (as described in s.23B) have 
been excluded from the area of the application.  
 
On 19 June 2001, the State of Queensland provided the Registrar with searches of registered 
holders of a primary proprietary interest listed in the public register maintained within the 
Leasehold Land Registry, Register of Reserves and Trustees of Trust Land for the area 
claimed. 
 
The question that arises, following a consideration of this tenure information, is whether I can 
be satisfied that the requirement in s. 190B(8) (the delegate must not be aware that the 
application covers areas covered by previous exclusive possession acts (cf. s. 23B)) when the 
tenure information obtained by the Registrar indicates that 3 of the parcels claimed in the 
application are covered, respectively, by a lease to Von Nida (637/SP119100); and, by a lease 
to Queensland Police Service (part 785/FTY1422).   
 
By letter dated 3 March 2003, the applicants’ legal representative advised that agreement has 
been reached with the State that the lease to Von Nidea is a scheduled interest and will be 
removed from claim when the application is next amended.  In relation to the other lease, it is 
stated that it in fact does not fall within the part of the Forestry that is covered by this 
application. 
 
In light of the information from the applicants’ legal representative that there is an interest 
covered by the claim that amounts to a previous exclusive possession act, I can not be 
satisfied that the requirements of s. 190B8 are met. 
 
S61A(3) - Previous non-exclusive possession acts  
 
It is stated in schedule E that the applicants do not claim exclusive possession of areas 
covered by previous non-exclusive possession acts. 
S61A(4) - s.47, 47A 47B 
 
It is stated in schedule L that s. 47A applies to all areas covered by the Yarrabah DOGIT and 
that s. 47B applies to all USL land within the claim area.  Section 61A(4) permits the making 
of an application in these terms. 
 
Conclusion 
 
In light of the existence of what appears to amount to a previous exclusive possession act (see 
reasons under s. 61A(2), the requirements of this section are not met. 
 
Result: Requirements not met 
 
s.190B(9)(a) 
 
Ownership of minerals, petroleum or gas wholly owned by the Crown: 
 
The application and accompanying documents must not disclose, and the Registrar must not 
otherwise be aware, that: 
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(a) to the extent that the native title rights and interests claimed consist or include ownership of 
minerals, petroleum or gas – the Crown in the right of the Commonwealth, a State or 
Territory wholly owns the minerals, petroleum or gas; 

 
Reasons for the Decision 
 
The statement at schedule Q, that native title claim group does not claim ownership of 
minerals, petroleum or gas where they are wholly owned by the Crown in a manner which in 
inconsistent with continuing native title rights residing in those substances, meets the 
requirements of this section. 
 
Result: Requirements met 
 
s.190B(9)(b) 
 
Exclusive possession of an offshore place: 
 
The application and accompanying documents must not disclose, and the Registrar must not be 
otherwise aware, that: 
(b) to the extent that the native title rights and interests claimed relate to waters in an offshore 

place – those rights and interests purport to exclude all other rights and interests in relation to 
the whole or part of the offshore place; 

 
Reasons for the Decision 
 
It would appear that no offshore places are claimed – see map of claim area in Attachment C 
and statements to this effect in Schedule P.  
 
Result: Requirements met 
 
s.190B(9)(c) 
 
Other extinguishment: 
 
The application and accompanying documents must not disclose, and the Registrar must not be 
otherwise aware, that: 
(c) in any case – the native title rights and interests claimed have otherwise been extinguished 

(except to the extent that the extinguishment is required to be disregarded under subsection 
47(2), 47A(2) or 47B(2). 

 
Reasons for the Decision 
There is no information in the application or otherwise to indicate that the claim area is 
covered by areas where native title rights and interests in the claim area have been 
extinguished, and such extinguishment cannot be disregarded under subsection 47(2), 47A(2) 
or 47B(2).  
 
Result: Requirements met 
End of Document 
 
 


