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Brief History of the Application

This application is a combination of two applications (QC98/40 & QC98/41) in the name of the
Descendants of George Christian.  The two original applications were lodged with the Tribunal on 25
September 1998.

A notice of motion to amend and to combine the two applications, together with amended applications
in each application, were filed in the Federal Court on 3 December 1999.  On 16 December 1999
Deputy District Registrar Robson of the Federal Court in Brisbane:
• granted leave to the applicants to amend both applications;
• ordered that each application be further amended so that it combines and includes the other

application;
• ordered that the two applications be combined and continue as QG6018/98 (the federal court

number that was allocated previously to the application with the NNTT number QC98/40).

The two applications that have been combined to form the Yarrabarra Gungandji application
are:
NNTT #. Fed. Court # Name          Date Lodged Date Registered

QC98/40  QG6018/98   Descendants of
George Christian 25/09/98 25/09/98

QC98/41 QG6104/98 Descendants of
George Christian 25/09/98 25/09/98

Information considered when making the Decision

In determining this application I have considered and reviewed the application and all of the
information and documents from the following files, databases and other sources:

• The National Native Title Tribunal’s Working/Personnel Files, Legal Services Files, Party Files
and Registration Testing Files for QC98/40 and QC98/41;

• Tenure information acquired by the Tribunal in relation to the area covered by this application;
• The National Native Title Tribunal’s Working files and related materials for native title

applications that overlap the area of this application;
• The National Native Title Tribunal Geospatial Database;
• The Register of Native Title Claims and Schedule of Native Title Applications;
• The Native Title Register;
• Affidavits by {name deleted} (12/10/2000), {name deleted} (12/10/2000) and  {name deleted}

(24/03/2000);
• Letters from the applicants’ legal representatives dated 24/03/2000 and 23/06/00.

Copies of the three affidavits and letters were provided directly by the applicants for my consideration
in the application of the registration test and have been provided to the State.  This is in compliance
with the decision in State of Western Australia v Native Title Registrar & Ors [1999] FCA 1591 –
1594.

The State has not provided any comments in response to the contents of this material.

Note: I have not considered any information and materials provided in the context of mediation of the
group’s native title application.  This is due to the without prejudice nature of mediation
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communications and the public interest in maintaining the inherently confidential nature of the
mediation process.

All references to legislative sections refer to the Native Title Act 1993 unless otherwise specified.
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Procedural Conditions
s.190C(2)

Information, etc., required by section 61 and section 62:

The Registrar must be satisfied that the application contains all details and other information, and is
accompanied by any affidavit or other document, required by sections 61 and 62.

Details required in section 61

61(3)  Name and address for service of applicants

Reasons relating to this sub-condition

The names of the applicants and address for service are detailed at the commencement of and at Part
B of the application.
Result: Requirements met

61(4) Name persons in native title claim group or otherwise describes the persons so that it can be
ascertained whether any particular person is one of those persons

Reasons relating to this sub-condition

Schedule A of the application describes the native title claim group.  For the reasons which led to my
conclusion below that the requirements for s.190B(3) have been met, I am satisfied that the persons in
the native title claim group are described sufficiently clearly so that it can be ascertained whether any
particular person is in that group.
Result: Requirements met

61(5)   Application is in the prescribed form, lodged in the Federal Court, contain prescribed information,
and accompanied by prescribed documents and fee

Reasons relating to this sub-condition

The application is in the prescribed form, filed in the Federal Court, contains prescribed information
as required by s.62(2) and is accompanied by any prescribed documents.

The application meets the requirements of s.61(5)(c) and contains all information prescribed in s.62. I
refer to my reasons in relation to those sections.  As required by s.61(5)(d) the application is
accompanied by affidavits as prescribed by s.62(1)(a) and maps as prescribed by s.62(2)(b).  I refer to
my reasons in relation to those sections of the Act.

For the reasons outlined above, it is my view that the requirements of s.61(5) have been met.
Result: Requirements met
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Details required in section 62(1)

62(1)(a)   Affidavits address matters required by s62(1)(a)(i) – s62(1)(a)(v)

Reasons relating to this sub-condition

The seven applicants have each provided affidavits all sworn on 12 October 1999.  The affidavits are
competently witnessed.  I am satisfied that the affidavits satisfactorily address the matters required by
s.62(1)(a)(i)-(v) at paragraphs (a) to (e) of each affidavit respectively.
Result: Requirements met

62(1)(c)  Details of physical connection (information not mandatory)

The application contains some details relating to ‘traditional physical connection’ at Schedules G and
M.
Result: Provided

Details required in section 62(2) by section 62(1)(b)

62(2)(a)(i)  Information identifying the boundaries of the area covered

Reasons relating to this sub-condition

For the reasons which led to my conclusion that the requirements of s.190B(2) have been met, I am
satisfied that the information and maps contained in the application are sufficient to enable the area
covered by the application to be identified with reasonable certainty.
Result: Requirements met

62(2)(a)(ii)  Information identifying any areas within those boundaries which are not covered

Reasons relating to this sub-condition

For the reasons which led to my conclusion that the requirements of s.190B(2) have been  met,  I am
satisfied that the information contained in the application is sufficient to enable any areas within the
external boundaries of the claim area which are not covered by the application to be identified.
Result: Requirements met

62(2)(b)   A map showing the external boundaries of the area covered by the application

Reasons relating to this sub-condition.

For the reasons that led to my conclusion that the requirements of s.190B(2) have been met, I am
satisfied that the maps contained in the application sufficiently identify the boundaries of the claim
area.
Result: Requirements met

62(2)(c)  Details/results of searches carried out to determine the existence of any non-native title rights and
interests

Reasons relating to this sub-condition

It is stated at schedule D of the application that searches in relation to the Deed of Grant in Trust and
accompanying material are contained in Attachment D.   There is no information on the Tribunal files
to indicate that the applicant has conducted searches other than those disclosed in the application.

Result: Requirements met
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62(2)(d)  Description of native title rights and interests claimed

Reasons relating to this sub-condition

A sufficient description of the native title rights and interests claimed by the applicant is contained in
Attachment E of the application.  The description does not merely consist of a statement to the effect
that the native title rights and interests are all native title rights and interests that may exist, or that
have not been extinguished at law.  I have outlined these rights and interests in my reasons for
decision under s.190B(4).
Result: Requirements met

62(2)(e)(i)  Factual basis – claim group has, and their predecessors had, and association with the area

Reasons relating to this sub-condition

This information is contained at schedules F, G and M of the application.  It is my view that this
information amounts to a general description of the factual basis so as to comply with the
requirements of s.62(2)(e)(i).   Further information about the claim group’s association with the area,
and that of their predecessors, is contained in affidavits provided to the Tribunal on a confidential
basis.

Result: Requirements met

62(2)(e)(ii)   Factual basis – traditional laws and customs exist that give rise to the claimed native title

Reasons relating to this sub-condition

This information is contained at schedules F, G and M of the application. It is my view that this
information amounts to a general description of the factual basis so as to comply with the
requirements of s.62(2)(e)(ii). Further information about the existence of traditional laws and customs
that give rise to the claimed native title is contained in affidavits provided to the Tribunal on a
confidential basis.

Result: Requirements met

62(2)(e)(iii)  Factual basis – claim group has continued to hold native title in accordance with traditional
laws and customs

Reasons relating to this sub-condition

This information is contained at schedules F, G and M of the application. It is my view that this
information amounts to a general description of the factual basis so as to comply with the
requirements of s.62(2)(e)(iii). Further information about the claim group continuing to hold native
title in accordance with traditional laws and customs is contained in affidavits provided to the
Tribunal on a confidential basis.
Result: Requirements met

62(2)(f) If native title claim group currently carry on any activities in relation to the area claimed, details of
those activities

Reasons relating to this sub-condition

The application provides general details of the activities which the native title claim group carries out
in relation to the area claimed at schedule G.  It is my view that this description of activities is
sufficient to comply with the requirements of s.62(2)(f).
Result: Requirements met
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62(2)(g)  Details of any other applications to the High Court, Federal Court or a recognised State/Territory
body the applicant is aware of (and where the application seeks a determination of native title or
compensation)

Reasons relating to this sub-condition

Schedule H provides details of 5 other native title determination applications made over any part of
the claim area and I am therefore satisfied that the application complies with the requirements of s
62(2)(g).
Result: Requirements met

62(2)(h)  Details of any S29 Notices (or notices given under a corresponding State/Territory law) in relation
to the area, and the applicant is aware of

Reasons relating to this sub-condition

Schedule I states “The applicants are not aware of any section 29 notices that have been given and
that relate to the whole or part of the area” in response to the request for details of any s29 notices.  I
am satisfied that the application complies with the requirements of s 62(2)(h).

Result: Requirements met

Reasons for the Decision

For the reasons identified above the application contains all details and other information, and is
accompanied by the affidavits and other documents, required by ss.61&62.

Aggregate Result: Requirements met
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s.190C(3)

Common claimants in overlapping claims:
The Registrar must be satisfied that no person included in the native title claim group for the application (the
current application) was a member of the native title claim group for any previous application if:
(a) the previous application covered the whole or part of the area covered by the current application; and
(b) an entry relating to the claim in the previous application was on the Register of Native Title Claims when

the current application was made: and
(c) the entry was made, or not removed, as a result of consideration of the previous application under

section 190A.

Reasons for the Decision

Section 190C3 requires me to refuse to accept this claim for registration pursuant to s190A(6) if any
person who is a member of the Yarrabarra Gundgandji native title claim group (as defined in the
Yarrabarra Gungandji native title determination application) (“the Yarrabarra Gungandji application”)
was also a member of the native title claim group for any previous native title determination
application (“the previous application”), where:

(a) the previous application overlaps in whole or part the claim area covered by the Yarrabarra
Gungandji application (cf. s190C3(a)); and

(b) an entry relating to the claim in the previous application was on the Register of Native Title
Claims when the Yarrabarra Gungandji application was made (cf. s190C3(b)); and

(c) the entry in the Register was made, or not removed, as a result of consideration of the previous
application under s190A (cf. s190C3(c)).

The Full Court (FC) in State of Western Australia v Strickland [2000] 652 (18 May 2000)
(“Strickland’s case”) has recently considered the effect of s190C3.  The Full Court found that the
phrase in s190C3(b) “when the current application was made” (in this case the Yarrabarra Gungandji
application) means the date that the initial application was originally lodged with or made to the
Registrar.  This finding overturned the judgement of French J at first instance that all applications
made prior to the commencement of the amended Act on 30 September 1998 (ie. “old Act
applications”) are taken to have been “made” when the amended Act commenced on 30 September
1998, this being the date they are deemed to have been made to the Federal Court (French J relied on
Part 3, Item 6 of the Transitory Provisions of the Act for this finding).

The Full Court in Strickland’s case also looked at when does the “consideration of the previous
application under s190A” referred to in s190C3(c) need to take place?  The Full Court found that for
“old Act” previous applications entered on the Register prior to the making of the current application,
the previous application must still be on the Register, as a result of being tested under s190A, at the
time that the Registrar applies the registration test to the current application (in this case, the
Yarrabarra Gungandji application).

The Yarrabarra Gungandji application was lodged with the Registrar on 25 September 1998.
Strickland’s case is authority for the proposition that this is the date it was “made” for the purposes of
s190C3(b).

An assessment of an application against the requirements of s190C3 requires, in my view, a three-
tiered approach.

Firstly, I need to consider whether, as at 25 September 1998, there were:
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1. any other applications that overlapped the area of the Yarrabarra Gungandji application (cf.
s190C3(a)) and were;

2. entered on the Register of Native Title Claims (cf. s190C3(b)).

Secondly, (and assuming the above criteria are met) I need to consider whether those applications
have been accepted for registration pursuant to s190A and are consequently still on the Register after
consideration under s190A at the time I consider the Yarrabarra Gungandji application for registration
under s190A (cf. s190C3(c)).

Finally, if there are any applications that fall within these criteria, I need to consider whether there are
members of the Yarrabarra Gungandji native title claim group who were also members of the native
title claim groups for these other applications.

A search of the Geospatial Database and Register of Native Title Claims reveals the existence of the
following applications that overlap the area of the Yarrabarra Gungandji application:

NNTTNo NAME Overlap
QC94/8 Gurubana Gungandji People 19.863sq.km (area of

overlap with QC98/40)
977.599sq.km (area of
overlap with QC98/41)

QC94/11 Yirrganydji People #1 0.001sq.km (area of overlap
with QC98/40)
660.774sq.km (area of
overlap with QC98/41)

QC95/8 Gungandji People (Les Murgha &
Vincent Schrieber as applicants)

137.354sq.km (area of
overlap with QC98/40)
4256.509sq.km (area of
overlap with QC98/41)

QC95/9 Mandingalbay Yidinji 105.466sq.km (area of
overlap with QC98/40)
1762.868sq.km (area of
overlap with QC98/41)

QC96/88 Mandingalbay Yidinji 13.064sq.km (area of
overlap with QC98/40)
18.929sq.km (area of
overlap with QC98/41)

A further search of the Register of Native Title Claims reveals that all of the applications on the above
table were entered on the Register of Native Title Claims as at 25 September 1998, this being the date
that the Yarrabarra Gungandji application was lodged with the Registrar and therefore deemed to have
been made for the purposes of s190C3(b).

A search of the Register of Native Title Claims reveals the following s190A registration status about
the applications listed in the above table:

NNTT No Name Register Status following
consideration under s190A

QC94/8 Gurubana Gunggandji accepted for registration and therefore
not removed from Register
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QC94/11 Yirrganydji People #1 Not scheduled to be considered for
registration pursuant to s190A as lodged
before 27/06/1996 and no freehold or
non-mining lease areas covered by
application

QC95/8 Gungandji People (Les Murgha &
Vincent Schrieber as applicants)

accepted for registration and therefore
not removed from Register

QC95/9 Mandingalbay Yidinji Scheduled for registration testing but not
yet considered for registration

QC96/88 Mandingalbay Yidinji Scheduled for registration testing but not
yet considered for registration

1. It is apparent therefore from the information in this second table that of the 5 overlapping
applications, it is only the Gurubana Gunggandji application (QC94/8) and the Gungandji People
Application (Les Murgha & Vincent Schrieber as applicants) (QC95/8) that meet the criteria laid
down in sub-sections 190C3(a), (b) & (c).

The issue I now need to consider is whether there are any common members in the Gungandji
People (Les Murgha & Vincent Schrieber as applicants) and the Gurubana Gunggandji applications
and the Yarrabarra Gungandji People’s application.

Gungandji People (Les Murgha & Vincent Schrieber as applicants) (QC95/8)

I note that at item 3 of schedule A it is stated that the native title claim group comprises people who
are not included as members of the Gungandji native title claim group described in native title
determination application QG6014/98 [QC95/8] as amended on 21 May 1999.  A search of the file
records for application QC95/8 reveals that the application was last amended on 21 May 1999 and
that this amended application that was considered for registration pursuant to s190A on 27 September
1999.

Given this express stipulation in the Yarrabarra Gungandji application I am satisfied that there are no
common members between the Gungandji People application and the Yarrabarra Gungandji
application.

Gurubana Gunggandji Application (QC94/8)

A search of the Register reveals that the native title claim group and applicant details for the
Gurubana Gunggandji People are:

1. Applicant Names

Stewart Eric Harris (Baingur) and Eston Sinclair Harris (Wungubi)

2. Description of the Native Title Claim Group

(1) All the biological relations and descendants of Kutubi (Bertie Harris); and

(2) All the biological relations and descendants of Jessie Neal who was adopted as a child as a
member of the Gurubana moiety of the Gunggandji tribe by the children of Kutubi and Lizzie
Harris (Kutubi’s wife).



11

The native title claim applicant and claim group description details for the Yarrabarra Gunggandji
People are:

1. Applicant Names

Keith David, Elsie Davidson, Noela Edith Munich, Jennifer Eileen Martens, Frederick Charles
Noble, Warren Allen Martens, Evelyn Noble

2. Description of Native Title Claim Group

The Native Title Claim Group consists of the descendants of indigenous ancestral peoples who
have inhabited and continued to inhabit the Yarrabah Deed of Grant in Trust (DOGIT) and
surrounding areas in accordance with their traditions, customs and law.  The Native Title Claim
Group identify themselves as the Yarrabarra clan and as such also identify themselves as
members of the Gungandji People.

The Native Title Claim Group consists of persons who:-
1. have descended from the Gundgandji ancestor George Christian and from his father Kari;
2. who are accepted as members of the wider native title claim group according to traditional

laws and customs1; and
3. who are not included as members of the Gungandji native title claim group described in

Native Title Determination Application QG6014/98 [C95/8] as amended 21 May 1999.

It appears from these details that there are no common applicants between the Gurubana Gunggandji
group and the Yarrabarra Gungandji group (which would lead to a finding of common claim group
members given the requirement that an applicant be a member of the native title claim group
(s190C4)).

Further, the description of the native title claim group in each respective claim, refers to different
apical ancestors from whom current members of each claim group is descended.  I do note that there
is information in schedule A that suggests the two groups are separate moieties or clans of a group of
people called the Gungandji (by the applicants in the Yarrabarra claim) or Gunggandji (by the
applicants in the Gurubana claim).  However, the named ancestors in each application are different.

In considering this condition I have had regard to a letter from the applicants’ legal representative
dated 23 June 2000.  It is stated in this letter in relation to overlapping application QC94/8  that:

“you have raised the question of whether there are any common members of the Yarraburra
Gungandji native title claim group and the Gurubana Gungandji native title claim group (QC94/8).
We confirm that there are no persons included within the definition of the Yarraburra native title
claim group who are also members of the Gurubana Gundgandji native title claim group.”

I have also had regard to information on file from the NNTT case manager, being the NNTT officer
responsible for the day to day conduct of mediation discussions between the two overlapping claims.
The case manager has advised that to her knowledge as case manager trying to resolve this and the
other overlapping claims, the groups making up each application are different and no issue of
common membership has arisen in the course of the mediation of the two files (refer file note dated
08/06/2000).  I note also that I do not have possession of, nor have I been appraised of any adverse
information that would indicate that there are common members between the two groups.

                                               
1 What is meant by the term “wider native title claim group” has been explained in a letter from the applicants’ legal representatives dated
24/03/00 to mean the members of the native title claim group (ie. the Yarrabarra Gungandji) apart from a particular person who must be
accepted by other members of the group as a member, referred to by the anthropologist, Peter Sutton, as the “jural public”.
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Finally, a search of the NNTT file records for QC94/8 reveals a letter written by the Gurubana
Gunggandji people’s legal representative {date deleted} (refer f.9 registration testing file).  The legal
representative makes the following statement in relation to the issue of common membership between
the Gurubana Gunggandji and the Yarrabarra Gungandji:
“since our client’s claim is on behalf of the descendants of Kutabi and they [being the members of the
Yarrabarra Gungandji] do not claim descent from Kutabi they would not be regarded as “common
members””.

To summarise, the facts that I have relied upon for my findings in relation to this section are:

1. the information in both applications and from the Register of Native Title Claims illustrates that
there are no common applicants and the current members are descended from different ancestors
and make and make up different clans/moieties of a wider group of people;

2. information from the NNTT case manage and applicants’ legal representatives in both claims to
the effect that common membership is not an issue;

3. the absence of any adverse information to suggest that there is common members.

Based on the evidence reviewed above in relation to the two overlapping applications, I am satisfied
that no person included in the Yarrabarra Gungandji application was also a member of the Gurubana
Gunggandji application.

To conclude, despite the existence of two previous overlapping applications that fall within the
requirements set out in subsections (a), (b) and (c) of s190C3, I am satisfied that no person included in
the application I am currently considering for registration by the Yarrabarra Gundgandji, was also a
member of the two previous applications referred to above.

Result: Requirements met
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s.190C(4)(a) or s.190C(4)(b)

Certification and authorisation:

The Registrar must be satisfied that either of the following is the case:
(a) the application has been certified under paragraph 202(4)(d) by each representative Aboriginal/Torres

Strait Islander body that could certify the application in performing its functions under that Part: or
(b) the applicant is a member of the native title claim group and is authorised to make the application, and

deal with matters arising in relation to it, by all the other persons in the native title claim group.
Note: s.190C(5) – Evidence of authorisation:
If the application has not been certified as mentioned in paragraph (4)(a), the Registrar cannot be
satisfied that the condition in subsection (4) has been satisfied unless the application:
(a) includes a statement to the effect that the requirement set out in paragraph (4)(b) has been

met; and
(b) briefly set out the grounds on which the Registrar should consider that it has been met.

Reasons for the Decision

The application has not been certified pursuant to s. 190C(4)(a). I must therefore be satisfied that the
applicants are members of the native title claim group and are authorised to make the application, and
deal with matters arising in relation to it, by all the other persons in the native title claim group
pursuant to s190C4(b).

There are two limbs to s190C(4)(b):
1. the applicants must be members of the native title claim group;
2. the applicants must be authorised to make the application and deal with matters arising in relation

to it by all other persons in the claim group.

Each of the seven applicants have sworn affidavits pursuant to s62(1)(a) that they are authorised to
make the application and deal with matters arising in relation to it by all the persons in the claim
group and stating the basis on which they are so authorised.  Further information about the
authorisation of the applicants is found in the application at schedule R.

The First Limb

The applicants named  {name deleted} and  {name deleted} have each sworn an affidavit (12/10/99)
({name deleted} calls himself  {name deleted} in this affidavit).  These affidavits have been provided
directly to me on a confidential basis for the purposes of the registration test.  In the affidavits, the
deponents state that they are senior members of the native title claim group, through their mother,
{name deleted},  {name deleted},  {name deleted}, and through their grandfather’s father, {name
deleted}.  I see that  {name deleted} and  {name deleted}  are listed in schedule A as the ancestors
from whom current members of the group are descended.

I have also been provided with an affidavit by the applicants’ legal representative sworn  {date
deleted} on the issue of the membership of the claim group by the other four applicants.  In this
affidavit, the legal representative swears that she is informed by two of the applicants and believes to
be true that each of the seven named applicants is a member of the native title claim group and are
descendants of the Gungandji ancestors, {name deleted}  and his father, {name deleted}.

I am satisfied therefore that all of the applicants are members of the native title claim group.
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The Second Limb

At schedule R of the amended application, it is stated that:

“The authorisation process has been conducted in accordance with the decision making process of
the native title claim group and has involved numerous consultations and meetings of the native title
claim group in 1998 and 1999.
In particular, the meeting held in Cairns on or about 23 September 1998 prior to the lodgment of the
original application authorised the applicants to proceed with making this application for the native
title group and to authorise the applicant to deal with matters arising in relation to it.  A further
meeting held on 12 October 1999 at Cairns re-affirmed the authorisation of the applicants with
respect to the proposed amended application and authorised them to deal with matters arising in
relation to it.

All reasonable efforts were made to notify all known members of the native title claim group.”

The affidavits attached to the application by each of the seven applicants confirms factually the
information in schedule R as to their authorisation (refer  para. (e)).

The Act, at s251B, recognises that applicants may be authorised using a decision making process that
is either:
(a) under traditional laws and customs of the group; or
(b) agreed to and adopted by the native title claim group.

The s62(1) affidavits by the applicants and the information in schedule R illustrate that the claim
group has utilised a decision making process agreed to and adopted by the group to authorise the
applicants to make the application and to deal with matters arising in relation to it.

On the basis of this evidence it would appear that the group has decided on and implemented a
decision making process that requires consultations, meetings and approval by members of the group
to a course of action in relation to their native title determination application.  In the course of this
process the group met in September 1998 (prior to lodgment of the original application) and again in
October 1999 (prior to filing a motion to amend the application).  It was an outcome of both meetings
(about which all reasonable efforts were made to notify all known members of the group) that the
members of the group agreed to the authorisation of the applicants to make the application and to
deal with matters arising in relation to it.

On the basis of the information in schedule R and the affidavits, I am satisfied that the decision
making process referred to in the affidavits is evidence of the proper authorisation of the application,
as defined in s251B of the Act.

It follows that I am satisfied that the requirements of s190C5 are met as the:
• statement at schedule R, as elaborated upon in the affidavits of the applicants constitute the

requisite statement under s190C5(a);
• information in schedule R and in the affidavits referred to herein adequately set out the grounds

on which I should consider that s190C4(b) has been met.

Result: Requirements met



15

B. Merits Conditions

s.190B(2)

Description of the areas claimed:

The Registrar must be satisfied that the information and map contained in the application as required by
paragraphs 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights
and interests are claimed in relation to particular land and waters.

Reasons for Decision

External Boundaries

Written Description

The claim area is situated in Far North Queensland.  It is a “country” claim, not a claim of specific
land parcels.  The written description for the external boundary is found in attachment B of the
application (supplemented also with the geographic coordinate points listed in attachment B1 of the
application).  The written description is supplemented with three maps showing the external boundary
at attachment C of the application.

The written description in attachment B describes the external boundary from its commencement and
end point at a named landmark (identified on one of the maps in attachment C, being the map that
details the southeastern section of the external boundary).  The written description describes the
external boundary by reference to the direction in which it travels, its intersection with identified
longitude and latitude degree points and geographic land marks, and its convergence (where
applicable) with shared boundaries with land parcels (identified according to the legal reference
allocated to the parcel under the State’s tenure identification system).   The geographic coordinate
references, land marks and land parcels are depicted on the three maps at attachment C, as is the entire
external boundary line.

I note that this written description was prepared by the Tribunal’s Geospatial Analysis & Mapping
Branch (“Geospatial”), as were the maps that are contained in the application at attachment C.

Map

There are three maps depicting the external boundary of the claim area.  The first map is produced
30/11/99.  It is a topographic image map of the coastal land and seas included in the claim.  It is
drawn to a scale of 1:250,000.  It shows the external boundary line in fine yellow ink and has a
comprehensive series of longitude and latitude geographic coordinates.  The map was created by
Geospatial.  It clearly shows the entire external boundary for the claim area.

The second map depicts coastline data and tenure boundaries for the coastal land areas of the claim,
with that section of the external boundary traversing inland to the southeast of the claim area drawn in
red.  The map contains a scale and details of the legal identification references for the land parcels that
bound the claim area at this section of the external boundary.  It also contains a series of longitude and
latitude geographic coordinates. The map was created by Geospatial.  It clearly shows the external
boundary for the claim area where it converges with the boundaries shared with the land parcels
identified in the written description at attachment B.



16

The third map, also created by Geospatial, is a topographic image map showing the coastal land areas
of the claim.  It is drawn to a scale of 1:100,000.  It shows the external boundary line in fine red ink
and has a comprehensive series of longitude and latitude geographic coordinates.   It clearly shows
this section of the external boundary for the claim area.

I am satisfied that the written description and maps at attachment C enable the external boundaries of
the claim area to be identified with reasonable certainty.   I note that Geospatial (refer e-mail dated
30/05/00) have identified two small errors in the description and maps of the claim area that they
prepared:

1. one of the map refers erroneously to “8/USL9870”.  The correct reference, according to
the State’s DCDB (non-freehold) and the written description (line 15 of attachment B) is
8/USL9879;

2. the written description refers erroneously to “153/USL4373” (line 24).  The correct
reference according to the map and State’s DCDB is 153/NR4373.

By letter dated 23/06/00, the applicants’ legal representatives confirmed that they agreed with the
correct references referred to in points 1 and 2 above.  I direct that the Register record these
corrections to the map and written description of the claim area.

I make this finding bearing in mind the comprehensive written description in attachments B and B1
and the comprehensive and detailed nature of the maps at attachment C, upon which the external
boundary lines for the claim area have been drawn, including the:
• use of a comprehensive system of geographic co-ordinates along the external boundary line; and
• references to land marks and shared boundaries with identified land parcels.

I have also had regard to the fact that the maps and written description were prepared by Geospatial,
the NNTT division responsible for the mapping and boundary identification of native title claims.

It follows that I am satisfied that the physical description of the external boundaries meets the
requirements of s62 (2)(a)(i). I am also satisfied that the maps meet the requirements of s62(2)(b), as
the boundaries of the areas covered by the application can be identified.

Internal Boundaries

The internal boundaries are described at Attachment B of the application. The effect of the description
of the internal boundaries is the exclusion from the claim area of land subject to the classes of tenure
defined in s23B of the Act (refer schedule B).

The statement in schedule B of the application about the areas within the boundaries of the claim area
that are not covered by the application is in these terms:

2. Subject to clauses 4 and 5, the area covered by the application excludes any land or waters covered
by –

(i)        a scheduled interest;
(ii) a freehold estate;
(iii) a commercial lease that is neither an agricultural lease nor a pastoral lease;
(iv) an exclusive agricultural lease or an exclusive pastoral lease;
(v) a residential lease;
(vi) a community purpose lease;
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(vii) a lease dissected from a mining lease and referred to in section 23B(2)(vii) of the Native
Title Act 1993 (Cth);

(viii) any lease (other than a mining lease) that confers a right to exclusive possession over
particular land and waters;

which was validly granted on or before 23 December 1996.

3. Subject to clauses 4 and 5, the area covered by the application excludes any area covered by the
valid construction or establishment of any public work, where the construction or establishment of the
public work commenced on or before 23 December 1996.

4. Where the act specified in clauses 2 and 3 falls within the provisions of –
i. section 23B(9) – Exclusion of acts benefiting Aboriginal peoples or Torres Strait

Islanders;
ii. section 23B(9A) – Establishment of a national park or state park;
iii. section 23B(9B) – Acts where legislation provides for non-extinguishment;
iv. section 23B(9C) – Exclusion of Crown to Crown grants; or
v. section 23b(10) – Exclusion by regulation,
the area covered by the act is not excluded from the application.

5. Where an act referred to in clauses 2 and 3 covers land or waters referred to in –
i. section 47 – pastoral leases held by or on behalf of as trustee for any of the members of the

native title claim group;
ii. section 47A – reserves etc. covered by claimant applications;
iii. section 47B – vacant Crown land covered by claimant applications,
the area covered by the act is not excluded from the application.

This class exclusion amounts to information that enables the internal boundaries of the application
area to be adequately identified.  This may require considerable research of tenure data held by the
State of Queensland, but nevertheless it is reasonable to expect that the task can be done on the basis
of the information provided by the applicants.

Armed with tenure information (when it has been obtained), and the stated exclusions referred to
above, it should be possible to identify the areas within the external boundaries of the claim area that
are excluded.

It follows that I am satisfied that the physical description of the internal boundaries meets the
requirements of s62 (2)(a)(ii).

Conclusion

 I am satisfied that the information and maps contained in the application as required by
paragraphs 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native
title rights or interests are claimed in relation to particular areas of land or waters.

Result: Requirements met
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s.190B(3)

Identification of the native title claim group:

The Registrar must be satisfied that:
(a) the persons in the native title claim group are named in the application; or
(b) the persons in that group are described sufficiently clearly so that it can be ascertained whether any

particular person is in that group.

Reasons for Decision

To meet this condition of the registration test, I must be satisfied as to either s190B3(a) or (b).

The applicants have not elected to name all of the persons in the native title claim group pursuant to
S190B3(a).  Consequently, the requirements of s.190B(3)(b) need to be met.

The applicants have provided a description of the persons in the native title claim group.  To meet the
requirements of s190B3(b), the persons in the group must be described sufficiently clearly, so that it
can be ascertained whether any particular person is a member of the native title claim group.

A description of the persons in native title claim group is found at schedule A of the application.  It is
in these terms:

“The Native Title Claim Group consists of the descendants of indigenous ancestral peoples who have
inhabited and continued to inhabit the Yarrabah Deed of Grant in Trust (DOGIT) and surrounding
areas in accordance with their traditions, customs and law.  The Native Title Claim Group, identify
themselves as the Yarrabarra clan and as such also identify as members of the Gungandji People.

The Native Title Claim Group consists of persons who:-
1. have descended from the Gungandji ancestor George Christian and from his father Kari;
2. who are accepted as members of the wider native title claim group according to traditional laws

and customs; and
3. who are not included as members of the Gungandji native title claim group described in Native

Title Determination Application QG6014/98 [QC95/8] as amended 21 May 1999.”

I take the reference to descendants of the named ancestors to mean a reference to the ancestor’s
biological descendants.   It is my opinion that the biological descendants of the named ancestors
would be readily identifiable with inquiry.

By letter dated  {date deleted} the applicants’ legal representative provided the following additional
information in relation to the description of the persons in the native title claim group:

“The native title claim group is primarily determined by descent from the named ancestors specified
at 1 in schedule A, this is a traditional law and custom.  The “traditional laws and customs”
reference at 2, is simply intended to indicated that the acceptance of persons as members of the native
title claim group by the wider native title claim group is a qualification imposed by traditional law
and custom on the descent criteria specified at 1.



19

Usually in this small native title claim group “acceptance” in fact comprises consensus of the entire
native title claim group, however, where a dispute arises as to membership of the group then the
senior members of the group are likely to comprise the relevant “jural public”.

The term “wider native title claim group” is therefore simply meant to refer to the members of the
native title claim group apart from a particular person X who must be accepted by other members of
the native title claim group as a member.  The “wider native title claim group” is what Dr Peter
Sutton refers to as the “jural public” (see P. Sutton 1998 Native Title and the Descent of Rights,
NNTT).  As stated above, in this small native title claim group the jural public may comprise of the
entire native title claim group except in cases where a dispute as to membership is determined by
senior members of the native title claim group.”

I accept this additional information as clarifying what is meant in item 2 of the description of the
claim group at schedule A of the application.  The primary mode by which a person is recruited as a
member of the group is by descent from the ancestors named in item 1.  However, it is the group’s
tradition and custom that a person must be accepted by the rest of the group; this process of
acceptance involves the consensus of the entire group, however, where a dispute arises as to
membership then the senior members of the group are likely to comprise the relevant “jural public”
for the purposes of determining acceptance.   These criteria provide a means by which it can be
objectively ascertained whether a person meets the second criteria of acceptance by the rest of the
group according to traditional laws and customs.

I note the third requirement for membership of the group and that is, a person must not be included as
members of the native title claim group described in QC95/8 as amended on 21 May 1999.  A search
of the Register of Native Title Claims, Application Summary and file records for QC95/8 maintained
by the Registrar reveal that:
• QC95/8 was last amended in the Federal Court by order dated 21/05/99;
• QC95/8 (as amended by order dated 21/05/99) was accepted for registration on 28 September

1999;
• the native title claim group is defined according to biological descent from named ancestors and

adoption by descendants.  The criteria for adoption as a member of the group in QC95/8 is set out
in clarifying information dated 11/8/99.

It is my opinion that the descendants of the named ancestors in Application QC95/8 would be readily
identifiable with inquiry, and would therefore be identifiable as not being a member of the Yarrabarra
Gungandji native title claim group.   Further, in QC95/8, the criteria for membership by virtue of
adoption is clearly explained and provide an objective criteria by which it may be ascertained whether
a person has been adopted.  Persons so adopted are therefore clearly identifiable as not being a
member of the Yarrabarra Gungandji Native Title Claim Group.

I am therefore satisfied that this description constitutes an objective means of verifying the identity of
members of the native title claim group such that it can be clearly ascertained whether any particular
person is in the group.

Result: Requirements met
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s.190B(4)

Identification of claimed native title:

The Registrar must be satisfied that the description contained in the application as required by paragraph
62(2)(d) is sufficient to allow the native title rights and interests claimed to the readily identified.

Reasons for Decision

Under this condition, I must be satisfied that the native title rights and interests detailed in Schedule E
of the application can be readily identified.

The description of the native title rights and interests claimed must not merely consist of a statement
to the effect that the native title rights and interests are “all native title interests that may exist, or that
have not been extinguished at law”[see s62(2)(d) of the Act].

The description contained at attachment E of the application of the claimed the native title rights and
interests is in these terms:

1. The Native Title Claim Group are entitled to the exclusive possession, occupation, use and
enjoyment of the claimed area (“the native title rights and interests”) in accordance with
valid State and Commonwealth laws.

2. The native title rights and interests which are derived from and exercisable by reason of the
existence of the native title, include the following rights, duties and responsibilities to:
a) hunt and kill animals naturally occurring;
b) take fish, shark, marlin, turtle, turtle eggs, dugong, shellfish and other sea creatures and

marine products including stones, minerals and corals;
c) gather plants and plant products, bird and reptile eggs;
d) walk on, forage on, take produce from and use generally, the deltas, islands, tidal bars,

sand bars and reefs within the claimed area;
e) forage and take produce, from the seabeds within the claimed area;
f) take water from springs and natural watercourses on land and from springs and natural

watercourses in the sea or tidal lands within the claimed area;
g) take, quarry and mine for minerals and ochres for the purposes of weaponry, ceremonial

uses and trade;
h) carry out the activities stated in sub-paragraphs (a) to (g) above both for the purposes of

subsistence, and of generating a surplus for exchange, barter or trade of other items of
value or trade goods;

i) establish residences on the claimed area including the construction and maintenance of
permanent dwellings;

j) occupy various campsites or settlements seasonally on the claimed area;
k) pass and repass, navigate, use and travel through the claimed area and to sojourn or

dwell for a time on that area;
l) set fire to natural vegetation on the claimed area for conservation purposes;
m) attend at and tend to sites and areas on the claimed area in performance of religious

duties;
n) preserve natural land formations on the claimed lands as representations of religious

and/or spiritual beliefs in the exercise of their religion and religious duties;
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o) conduct funeral rites and ceremonies and to do so on nominated sites on the claimed area
in the exercise of their religion and religious duties;

p) exercise freely the Native Title Claim Group’s religious beliefs including the free
performance of those duties which are a necessary part of its exercise;

q) attend at and tend to, preserve and restore sites and areas of cultural significance on the
claimed area;

r) determine access rights in relation to entry to the claimed area by others including the
right to grant, deny or impose conditions in relation to, that entry to the claimed area;

s) determine use rights in relation to activities which may be carried out by others on the
claimed area including the right to grant, deny or impose conditions in relation to those
activities which may be carried out on the claimed area;

t) develop and make such adaptions and changes to the distribution and implementation of
responsibilities, laws, customs as the Native Title Claim Group deem appropriate and
will from time to time publicly negotiate through dispute, challenge and debate;

u) where the Native Title Claim Group deem appropriate, negotiate joint management
arrangements with non-indigenous agencies and authorities to assist the future care,
protection and controlled use of those lands and waters.

The application identifies the right to exclusive possession, occupation, use and enjoyment of the
claim area as the native title rights and interests that are claimed by this application. These rights and
interests have been legally defined and are readily identified. The application then lists 21 rights and
interests derived from and exercisable by reason of the existence of the native title.  I accept that the
listed rights and interests are examples of the core right to exclusive possession, occupation, use and
enjoyment of the claimed area.  Each of the 21 listed rights relates to the core right at item 1 of
attachment E and are clearly defined.

I am satisfied that the description contained in the application as required by paragraph 62(2)(d) is
sufficient to allow the native title rights and interests claimed to be readily identified from the
description provided at attachment E of the application.

As I am satisfied that all of the claimed rights and interests can be readily identified, the application
meets the requirements of this section and s62(2)d.

Result: requirements met
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s.190B(5)

Sufficient factual basis:

The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and
interests claimed exist is sufficient to support the assertion.  In particular, the factual basis must support the
following assertions:
(a) that the native title claim group have, and the predecessors of those persons had, an association with the

area;
(b) that there exist traditional laws acknowledged by, and traditional customs observed by, the native title

claim group that give rise to the claim to native title rights and interests;

(c) that the native title claim group has continued to hold the native title in accordance with those
traditional laws and customs

Reasons for Decision

In considering this section I have had particular regard to the following material:
• information in the application at schedules G and M;
• affidavit by {name deleted} (12/10/99)
• affidavit by {name deleted} (12/10/99)

Both these affidavits were provided to the Registrar on a confidential basis for the purposes of the
registration test.

190B(5)(a) - that the native title claim group have, and the predecessors of those persons had, an
association with the area.

Current Association

To be satisfied under this criterion, it must be evident that the association with the area is and was
communal, that is, shared by a number of members of the native title claim group.

At schedule G of the application a number of activities carried out on the claim area in exercise of the
rights and interests described in schedule E are identified, namely:

1. Conducting traditional ceremonies on the area covered by the application;
2. Residing on and visiting the area covered by the application;
3. Education of members of the native title claim group and members of the wider community in

relation to the native title rights and interests of the native title claim group and conducting
cultural tours of the area covered by the application;

4. Employment of members of the native title claim group on the area covered by the application;
5. Negotiations with various interest groups and stakeholders on relation to activities on the area

covered by the application.
6. Working with consultants on cultural heritage investigations and archaeological surveys

conducted on parts of the area covered by the application.

At schedule M of the application the following details of traditional physical connection by members
of the group with the claim area are provided:
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1. Residing, visiting, working, camping and conducting traditional ceremonies on the area covered
by the application;

2. Conducting cultural heritage investigations and archaeological surveys of the area covered by
the application.

It is apparent from the maps at attachment C of the application that the claim area includes the
Yarrabah DOGIT, which lies on the coast, south of Cairns in Far North Queensland.

Both deponents of the confidential affidavits state that they are senior members of the native title
claim group, claiming their heritage as Gunggandji from their mother and their mother’s father,
George Christian and his father, Kari.  These men are listed in schedule A as the ancestors from
whom current members of the group trace descent.  Elsie tells of being born in Cairns in 1939.  Both
deponents talk of growing up and spending their entire lives in the Yarrabah area and in and around
Gunggandji country.  They tell of living for extended periods at Waterfall Creek and also at
Oombunghi outstation with their family (I see from the maps at attachment C that there is an
Oombunghi Beach located within the claim area).

Both deponents talk of travelling and visiting places in their traditional country throughout their lives.
They tell of hunting and foraging on country in accordance with Gunggandji law, and of they, their
children and other members of the group continuing to do so.  They talk of fishing and gathering
marine life from the coastal and riverine waters in and around the claim area and name spots that are
identifiable as being in the claim area from the maps at attachment C of the application.

Both deponents swear that they learned about Gunggandji country and law from their mother as well
as from other Gungandji old people.  They tell of passing this knowledge, in accordance with tradition
and law, to younger members of the group.

All of this evidence points to a community of people that has a current association with the claim area.
I therefore find that the native title claim group has a current association with the land the subject of
the claim, thereby meeting the requirements of the first limb of s190B5(a).

Predecessor’s Association with the Land

The deponents of the confidential affidavits talk of their predecessors, {name deleted}, being their
grandfather and, {name deleted}, being their great-grandfather.  These people are listed in the
application as the group’s ancestors. {name deleted} deposes that she was born in 1939.  Both
deponents talk of acquiring traditional knowledge and customs from their mother, and of living in
traditional ways on country when young.  Their mother’s father and grandfather are the group’s
apical ancestors.  All of this evidence bespeaks of the group’s predecessors having an association
with the claim area.

I am therefore satisfied that the claim group’s predecessors also had an association with the claim
area.

190B(5)(b) – that there exist traditional laws acknowledged by, and traditional customs observed by,
the native title claim group that give rise to the claim to native title rights and interests.

This subsection requires me to be satisfied that:
1. traditional laws and customs exist;
2.  those laws and customs are respectively acknowledged and observed by the native title claim

group; and
3. those laws and customs give rise to the claim to native title rights and interests.
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I have found the following evidence of the deponents of the confidential affidavits probative on the
issues raised by s190B5(b).  They talk of the following matters relevant to s190B5(b):
• their knowledge of and belief in the healing power of medicine waters on their country and their

knowledge of ritual observances required by their law to be performed by the old people, and
being taught these things by their mother;

• the spiritual responsibilities that they have and observe in relation to their country and their
ancestors, and how they continue to exercise this by consulting and advising in relation to cultural
heritage management issues relevant to the claim area;

• how they were taught about their country and law by their mother and other old people and have
passed this on to younger Gunggandji people and continue to do so;

• {name deleted} tells of having knowledge of traditional ceremony, performance and dance, and
learning and performing dance with his oldest brother throughout his life;

• {name deleted} tells of hunting Dugong in and around his country with his old people.  Both
deponents tell of members of the group (including themselves and their children) hunting and
foraging on country;

• how they have used a variety of resources and bush materials from and in around Gunggandji
country for spiritual and practical purposes, including the collection and use of clays from
beaches on the claim area, and reeds and bullrushes from swampy area in Yarrabah to make skirts
that are used for dancing, performance and ceremony. {name deleted} tells of using materials to
make spears, woomeras and shields according to Gunggandji custom.

These factors, in my view, are sufficient evidence of the factual basis to support the assertion that
traditional laws and customs exist that are respectively acknowledged and observed by the native title
claim group, and that those laws and customs give rise to the claim to native title rights and interests.

The requirements of s190B5(b) are therefore met.

190B(5)(c) - that the native title claim group have continued to hold the native title in accordance with
those traditional laws and customs.

Under this criterion, I must be satisfied that the native title claim group continues to hold native title
in accordance with their traditional laws and customs.

The evidence reviewed at 190B5(a) and (b) is relevant to whether the application meets the
requirements of s.190B5(c).

On the basis of my findings in relation to the evidence outlined above in relation to the requirements
of s190B5(a) &  (b), I am satisfied that there is a factual basis which supports the assertion that the
native title claim group have continued to hold the native title in accordance with those traditional
laws and customs.

In my view the material in the confidential affidavits is evidence that the group have continued to hold
the native title in accordance with their traditional laws and customs.  This evidence describes the
traditional processed by which spiritual and cultural knowledge is transmitted between the generations
of the group.  It also illustrates how members of the group have continued to exercise traditional
usage and possession of their land, according to traditional laws and customs and how the group
currently practises traditional laws and customs in relation to their land.

The requirements of s190B5(c) are therefore met.

Aggregate Result: Requirements met
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s.190B(6)

Prima facie case:
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the
application can be established.

Reasons for Decision

‘Native title rights and interests’ are defined at s223 of the Native Title Act.  This definition
specifically attaches native title rights and interests to land and water, and in summary requires:
A. the rights and interests to be linked to traditional laws and customs;
B. those claiming the rights and interests to have a connection with the relevant land and waters; and
C. those rights and interests to be recognised under the common law of Australia.

The definition is closely aligned with all the issues I have already considered under s190B5. I will
draw on the conclusions I made under that section in my consideration of s190B6, rather than
reconsider these requirements against each individual right and interest sought.

Under s190B6 I must consider that, prima facie, at least some of the rights and interests claimed can
be established.  The term prima facie was considered in North Ganalanja Aboriginal Corporation v
Qld 185 CLR 595 by their Honours Brennan CJ, Dawson, Toohey, Gaudron and Gummow JJ, who
noted:
"The phrase can have various shades of meaning in particular statutory contexts but the ordinary
meaning of the phrase "prima facie is:  "At first sight; on the face of it; as it appears at first sight
without investigation." [Citing the Oxford English Dictionary (2nd ed 1989)].

I have adopted the ordinary meaning referred to by their Honours when considering this application
and relied on the information contained in schedule G of the amended application, the confidential
affidavits referred to in my reasons under s190B5 and the anthropological information at attachments
E, F and R of the amended application.

The content of the relevant parts of this material is outlined in my reasons for decision at s.190B5.  In
these reasons, I may only detail one reference to such rights in the material before me, despite there
being other references that I could have drawn on.

1. The Native Title Claim Group are entitled to the exclusive possession, occupation, use and
enjoyment of the claimed area (“the native title rights and interests”) in accordance with
valid State and Commonwealth laws.

The evidence reviewed above by the deponents of the confidential affidavits of they and members
of the group living on the claim land, travelling and visiting places on the claim land, hunting,
fishing and foraging on the land, and having spiritual responsibilities that they observe to their
country and ancestors in accordance with laws and customs all prima facie establish this right.

2. The native title rights and interests which are derived from and exercisable by reason of the
existence of the native title, include the following rights, duties and responsibilities to:
(a) hunt and kill animals naturally occurring;

{name deleted} tells of hunting for dugong and both deponents tell of they, their children and
other members of the group continuing to hunt on country.  This is evidence that prima facie
establishes this right.
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(b) take fish, shark, marlin, turtle, turtle eggs, dugong, shellfish and other sea creatures and
marine products including stones, minerals and corals;

Both deponents tell of fishing the coastal and riverine waters in the claim area. {name
deleted} tells of hunting for dugong with his old people. This is evidence that prima facie
establishes this right.

(c) gather plants and plant products, bird and reptile eggs;

{name deleted} talks of using bullrushes and reeds from swampy areas for skirts.  Both
deponents tell of using a variety of resources and bush materials from their country. This is
evidence that prima facie establishes this right.

(d) walk on, forage on, take produce from and use generally, the deltas, islands, tidal bars,
sand bars and reefs within the claimed area;

The deponents tell of travelling and visiting places on country throughout their lives; of using
a variety of resources and bush materials; fishing the coastal and riverine waters; and also of
gathering shellfish and oysters. This is evidence that prima facie establishes this right.

(e) forage and take produce, from the seabeds within the claimed area;

The deponents tell of fishing and gathering marine resources from the coastal waters of the
claim area. This is evidence that prima facie establishes this right.

(f) take water from springs and natural watercourses on land and from springs and natural
watercourses in the sea or tidal lands within the claimed area;

Both deponents tell of their belief in and knowledge of the medicinal powers and usage of
healing waters on their country. This is evidence that prima facie establishes this right.

(g) take, quarry and mine for minerals and ochres for the purposes of weaponry, ceremonial
uses and trade;

Both deponents talk of collecting and using clays from the claim area for use in performance,
ceremony and dance. {name deleted} talks of using materials to make spears, woomeras and
shields according to Gunggandji tradition.  This is evidence that prima facie establishes this
right.

(h) carry out the activities stated in sub-paragraphs (a) to (g) above both for the purposes of
subsistence, and of generating a surplus for exchange, barter or trade of other items of
value or trade goods;

No evidence is produced by the applicants to support a right that includes the generation of a
surplus for exchange, barter or trade, as is claimed in sub-paragraph (h) of attachment E.   In
fact, the deponents talk very specifically that they use the resources and bush materials from
the claim area for “spiritual and practical purposes” (refer paras. 11 and 13 respectively).  The
applicants will not be registered in relation to the right to exchange, barter, or trade.

(i) establish residences on the claimed area including the construction and maintenance of
permanent dwellings;
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The evidence of the deponents of the confidential affidavits is that they have lived on the
claim area all their lives.  This is evidence that prima facie establishes this right.

(j) occupy various campsites or settlements seasonally on the claimed area;

Both deponents talk of living as children with their families for extended periods at {name
deleted}  Creek and at an outstation on the claim area. This is evidence that prima facie
establishes this right.

(k) pass and repass, navigate, use and travel through the claimed area and to sojourn or
dwell for a time on that area;

The deponents state that they have travelled and visited places within their country, including
on the claim area. This is evidence that prima facie establishes this right.

(l) set fire to natural vegetation on the claimed area for conservation purposes;

There is no evidence of the exercise by the native title claim group of this right and interest.
Accordingly, I direct that it not be entered on the Register.

(m) attend at and tend to sites and areas on the claimed area in performance of religious
duties;

{name deleted} talks of his knowledge of traditional Gunggandji ceremony, performance and
dance and dancing with his oldest brother throughout his life. This is evidence that prima
facie establishes this right.

(n) preserve natural land formations on the claimed lands as representations of religious
and/or spiritual beliefs in the exercise of their religion and religious duties;

Both deponents talk of their spiritual knowledge relevant to their country and the things on it
and of their involvement in cultural heritage management issues on the claim area. This is
evidence that prima facie establishes this right.

(o) conduct funeral rites and ceremonies and to do so on nominated sites on the claimed area
in the exercise of their religion and religious duties;

This is a right that stems from, or is parasitic to the core right of possession, occupation, use
and enjoyment of the claim area and I find that in establishing the core rights, this subsidiary
right is also established.

(p) exercise freely the Native Title Claim Group’s religious beliefs including the free
performance of those duties which are a necessary part of its exercise;

The right of freedom of religious belief is in my view a human right that extends beyond the
scope of native title property rights that are capable of recognition under the common law.
See The State of Western Australia –v- Ward [2000] FCA 191. The majority in Ward’s case
held the common law does not provide for the protection or enforcement of purely religious
or spiritual affiliation with land, divorced from actual physical use of the land.   I am of the
view that the right claimed at sub-paragraph (p) offends the principles in Ward’s case and can
not be prima face established for registration pursuant to s190A.
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(q) attend at and tend to, preserve and restore sites and areas of cultural significance on the
claimed area;

Both deponents talk of their spiritual knowledge relating to and responsibilities for their
country and the things on it and of their involvement in cultural heritage management issues
on the claim area. This is evidence that prima facie establishes this right.

(r) determine access rights in relation to entry to the claimed area by others including the
right to grant, deny or impose conditions in relation to, that entry to the claimed area;

(s) determine use rights in relation to activities which may be carried out by others on the
claimed area including the right to grant, deny or impose conditions in relation to those
activities which may be carried out on the claimed area;

These are rights that stems from, or are parasitic to the core right of possession, occupation,
use and enjoyment of the claim area and I find that in establishing the core rights, these
subsidiary rights are also established.

However, it is necessary to consider whether, in light of Ward’s case, the rights at sub-
paragraph (r) and (s) of attachment E is capable of registration pursuant to s190A.  This is
because a right to control the access of others to the claim area was refused in Ward’s case.
No reasons are given in the majority judgment for this refusal.  It may be that the decision
was based on the extinguishing effect of the underlying tenure in the areas involved in Ward’s
case.  As the area had been totally covered by pastoral leases, the right to control activities on
the land lay with the lessee or the State as landlord.  Following on from Mabo v Queensland
(No. 2) (1992) 175 CLR 1 the pastoral lessee’s rights override those of the native titleholders.
Therefore, given the underlying tenure in the area covered by the application in Ward’s case,
it may be that the Full Court found that the applicants were unable to make out any right to
control activities on areas affected by pastoral tenure.

However, as the applicants in this application:
• only claim non-exclusive native title rights and interests over any area that is or has been

the subject of a previous non-exclusive possession act defined in s23F of the Act
(“PNEPA”) (refer to my reasons under s190B8 for my findings on this);

• have framed their claimed rights and interests as being in accordance with valid laws of
the State and Commonwealth; and

• have claimed that s47A of the Act applies to the areas of the claim that are covered by a
deed of grant of land in trust to Yarrabah Council,

I find that only non-exclusive rights and interests are claimed, if the exclusivity of any of the
claimed rights has been extinguished by a previous non-exclusive possession act (and in
respect of which, s47A is not applicable).

(t) develop and make such adaptions and changes to the distribution and implementation of
responsibilities, laws, customs as the Native Title Claim Group deem appropriate and
will from time to time publicly negotiate through dispute, challenge and debate;

I find that this asserted right is very general and vague and I have great difficulty attributing
any definite meaning to the words. It also appears not to be associated with the actual physical
use of the land (see Wards Case referred to above). I am of the view that this right can not be
established on a prima facie basis for registration pursuant to s190A.



29

(u) where the Native Title Claim Group deem appropriate, negotiate joint management
arrangements with non-indigenous agencies and authorities to assist the future care,
protection and controlled use of those lands and waters.

Both deponents talk of members of the group advising government instrumentalities and the
local community council in relation to cultural heritage management issues, and of their
spiritual responsibilities to their country and ancestors that has motivated them in this work.  I
find also that the negotiation of joint management arrangements with others to assist the care,
protection and controlled use of their country stems from or is parasitic to the core right of
possession, occupation, use and enjoyment of the claim area and I find that in establishing the
core rights, this subsidiary right is also established.

In summary, on the material before me, the core right of exclusive, possession, occupation, use and
enjoyment of the claim area and 17 a majority of the claimed rights and interests, in exercise of the
core rights can, prima facie, be established.   As some of the claimed rights and interests are prima
facie established pursuant to s190B6, the application passes this condition of the registration test.

Result: Requirements met
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s.190B(7)

Traditional physical connection:

The Registrar must be satisfied that at least one member of the native title claim group:
(a) currently has or previously had a traditional physical connection with any part of the land or waters

covered by the application; or
(b) previously had and would reasonably have been expected currently to have a traditional physical

connection with any part of the land or waters but for things done (other than the creation of an interest
in relation to the land or waters) by:
(i) the Crown in any capacity; or
(ii) a statutory authority of the Crown in any capacity; or
(iii) any holder of a lease over any of the land or waters, or any person acting on behalf of such a

holder of a lease.

Reasons for Decision

Under s190B(7)(a) I must be satisfied that at least one member of the native title claim group
currently has or previously had a traditional physical connection with any part of the land or waters
covered by the application.

As I must only be satisfied that one member of the claim group has or previously had a traditional
physical connection with any part of the land claimed, I will make my finding in relation to only one
member of the native title claim group.

Details of the applicant, {name deleted} membership of the group and his traditional physical
connection are provided in his sworn affidavit dated 12/10/99.  As to his membership of the claim
group refer to my reasons under s190C4 and s190B5. {name deleted} states that he is a senior
member of the claim group.  He talks of growing up and living all his life on the claim area.  He talks
of travelling to and visiting places on the claim area, and of knowing ritual observances in relation to
medicine waters on the claim area.  He talks of hunting Dugong with his old people on country,
according to custom and tradition.  He says that he goes fishing, hunting, foraging on the claim area,
and has passed on knowledge about his country and traditions that he learnt from his mother to
younger members of the group.  He tells of collecting and using clays from a beach within the claim
area for use in performance, dance and ceremony, and using materials from his country to make
spears, woomeras and shields.

Based on the affidavit before me I am satisfied that {name deleted} has the requisite physical
connection.

Result: Requirements met
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s.190B(8)

No failure to comply with s.61A:

The application and accompanying documents must not disclose, and the Registrar must not otherwise be
aware, that because of s.61A (which forbids the making of applications where there have been previous native
title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Reasons for Decision

For the reasons that follow I have concluded that there has been compliance with s61A.

S61A(1)- Native  Title Determination

A search of the Native Title Register has revealed that there is no determination of native title in
relation to the area claimed in this application.

Result: Requirements Met

S61A(2)- Previous Exclusive Possession Acts

The effect of items 2 and 3 of attachment B of the application, is that that any area covered by a
previous exclusive possession act, as defined in s23B of the Native Title Act, is excluded from the
claim area.

Result: Requirements Met

S61A(3) – Previous Non-Exclusive Possession Acts

I am satisfied that the applicants are not seeking exclusive possession over areas the subject of
previous non-exclusive possession acts.

In making this finding I have had regard to the following:

1. it is stated in item 1 at attachment E, in relation to the claimed native title rights and interests that
the claimed rights and interests of exclusive possession, occupation, use and enjoyment is “in
accordance with valid State and Commonwealth laws.”

2. by letter dated 24/03/00 the applicants’ legal representatives provided the following clarifying
information in relation to this statement in item 1 of attachment E:
“this provides that native title rights and interests claimed are claimed subject to the valid laws
of the State and Commonwealth, the latter clearly includes the Native Title Act 1993 and
therefore the native title rights and interests claimed are claimed in accordance with s61A(3).
By way of confirmation we state that the native title determination application does not claim
native title rights and interests to the exclusion of all others over any part of the native title claim
area where pursuant to s61A(3) of the Native Title Act 1993 such a claim cannot be made.”

3. schedule J (containing the details of the draft determination of native title sought by the
applicants makes it clear that the applicants are seeking orders that:
(a) the nature and extent of the native title rights and interests is as set out in E of the application

(cf. item 9, schedule J);
(b) there may be other interests in relation to the claim area created by the Crown (the details of

which, it is stated, will be later specified) (cf. item 10); and
(c) the relationship between the claimed native title rights and interests and any other interests

created by the Crown is that that are concurrent rights and interests to that part of the
determination area to which the other interests relate, but by operation of legislation or by
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the nature and extent of the other interests created by the Crown, regulation, control,
curtailment, restriction, suspension or postponement may operate upon the exercise of some
of those concurrent rights.”

I find that the information dated 24/03/2000, supported by the above quoted passages from attachment
E and schedule J of the application support a finding that the applicants do not claim exclusive
possession over any part of the claim area covered by a previous non exclusive possession act.

Result: Requirements Met

S61A(4) – s47, 47A, 47B

This application claims the benefit of s 47A.  At Schedule L it is stated  “Section 47A of the Native
Title Act 1993 applies to the areas covered by the deed of grant of land in trust to Yarrabah Council
comprising Lots 201, 202 and 207 on Plan NR7310, Parish of Trinity and Sophia, County of Nares”.

Result: Requirements Met

Conclusion

For the reasons identified above the application and accompanying documents do not disclose and it is
not otherwise apparent that because of Section 61A the application should not have been made.

Aggregate Result: Requirements met
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s.190B(9)(a)

Ownership of minerals, petroleum or gas wholly owned by the Crown:

The application and accompanying documents must not disclose, and the Registrar must not otherwise be
aware, that:
(a) to the extent that the native title rights and interests claimed consist or include ownership of minerals,

petroleum or gas – the Crown in the right of the Commonwealth, a State or Territory wholly owns the
minerals, petroleum or gas;

Reasons for Decision

Schedule Q of the application states: “The native title claim group does not claim ownership of
minerals, petroleum or gas which are wholly owned by the Crown.”

Result: Requirements met

s.190B(9)(b)

Exclusive possession of an offshore place:
The application and accompanying documents must not disclose, and the Registrar must not be otherwise
aware, that:
(b) to the extent that the native title rights and interests claimed relate to waters in an offshore place – those

rights and interests purport to exclude all other rights and interests in relation to the whole or part of the
offshore place;

Schedule P of the application states that: “the native title claim group does not claim exclusive
possession of any offshore places”.

Result: Requirements met

s.190B(9)(c)

Other extinguishment:
The application and accompanying documents must not disclose, and the Registrar must not be otherwise
aware, that:
(c) in any case – the native title rights and interests claimed have otherwise been extinguished (except to the

extent that the extinguishment is required to be disregarded under subsection 47(2), 47A(2) or 47B(2).

The application does not disclose, and I am not otherwise aware of, any other extinguishment of
native title rights and interests in the area claimed.

Result: Requirements met

End of Document


