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Registration test decision

Application name:
Mardigan People
Name of applicant:
Mr Owen Murphy, Ms Laura Moore, Ms Rhonda Collins, Ms Glenda Gorringe, Ms Jean Colliss
State/territory/region:
South-west Queensland
NNTT file no.:
QC07/1
Federal Court of Australia file no.:
QUD26/07
Date application made:
17 January 2007
Name of delegate:
Lisa Jowett

I have considered this claim for registration against each of the conditions contained in ss. 190B and 190C of the Native Title Act 1993 (Cwlth).
For the reasons attached, I am satisfied that each of the conditions contained in ss. 190B and C are met. I accept this claim for registration pursuant to s. 190A of the Native Title Act 1993 (Cwlth).
For the purposes of s.190D(1B), my opinion is that the claim satisfies all of the conditions in s. 190B.

Date of decision:	6 June 2007

___________________________________

Lisa Jowett
Delegate of the Native Title Registrar pursuant to
sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cwlth)

Reasons for decision
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Introduction
This document sets out my reasons for the decision to accept or not accept, as the case may be, the claimant application for registration. 
Section 190A of the Native Title Act 1993 (Cwlth) (the Act) requires the Native Title Registrar to apply a ‘test for registration’ to all claimant applications given to him under ss. 63 or 64(4) by the Registrar of the Federal Court of Australia (the Court). 
Delegation of the Registrar’s powers
I have made this registration test decision as a delegate of the Native Title Registrar (the Registrar). The Registrar delegated his powers regarding the registration test and the maintenance of the Register of Native Title Claims under ss. 190, 190A, 190B, 190C and 190D of the Act to certain members of staff of the National Native Title Tribunal, including myself, on 28 November 2006. This delegation is in accordance with s. 99 of the Act. The delegation remains in effect at the date of this decision.
The test
In order for a claimant application to be placed on the Register of Native Title Claims, s. 190A(6) requires that I must be satisfied that all the conditions set out in ss. 190B and 190C of the Act are met. 
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included amongst the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s.  190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Information considered when making the decision
Section 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I am also guided by the case law (arising from judgments in the courts) relevant to the application of the registration test. Amongst issues covered by such case law is the issue that some conditions of the test do not allow me to consider anything other than what is contained in the application while other conditions allow me to consider wider material.
Attachment A of these reasons lists all of the information and documents that I have considered in reaching my decision.
I have not considered any information provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’ (see s. 136A of the Act). Further, mediation is private as between the parties and is also generally confidential (see also ss. 136E and 136F).
Application overview
The application that is before me for consideration under s.190A is that filed in the Court on 17 January 2007, a copy of which the Court forwarded to the Registrar under s. 63 on 17 January 2007.
This native title determination application by the Mardigan People has had several precursors:
	QC96/19—Mardigan People #1—QUD6034/98 which was filed on 13 June 1996 and was for an area roughly approximating half of the later filed QC99/15—Mardigan People—QUD6034/98 (the northern half)
	QC97/42—Mardigan People #2—QUD6149/98 which was filed on 6 October 1997 and was for an area abutting QC96/19 on its southern boundary, and
	QC99/15—Mardigan People—QUD6034/98 which was a combination of the two previous applications, Mardigan People #1 (QC96/19) and Mardigan People #2 (QC97/42). The applications were combined on 22 March 1999.

In July 2004, QC04/7—Budjiti People—QUD112/4 was filed in the Court and significantly overlapped the southern area of the Mardigan application. It was accepted for registration on 3 September 2004.
A number of native title determination applications in the region overlapped each other and appear to have prevented the progress of any of the applications concerned. A solution to rectify this situation was put in train in 2005 which culminated in the Western Land Summit, the eventual consequence of which was that agreements were reached about the removal of overlaps. The application QC99/15 was dismissed by the Court on 30 March 2007.
The application QC07/1 was filed prior to the dismissal of QC99/15 with the intention to reduce the boundary area to remove the overlap with the Budjiti People (whose application was also dismissed and a new one filed) and also to ‘overcome the defect’ QSNTS submission of 1 May 2007—at [p.2] of the description of the native title claim group as contained in the QC99/15 application.
A preliminary assessment (dated 21 March 2007) of the application QC07/1 invited a submission from the applicant to clarify certain aspects of the application. A submission in response to the preliminary assessment was provided on 1 May 2007.
Native title determination application QC07/1—Mardigan People—QUD26/07 is the application I now consider for registration pursuant to s. 190A.
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are fair, just and unbiased. Procedural fairness requires that a person who may be adversely affected by a decision be given the opportunity to put their views to the decision-maker before that decision is made. They should also be given the opportunity to comment on any material adverse to their interests that is before the decision-maker. The steps that the Registrar has undertaken to ensure procedural fairness is observed in this matter are as follows:
	A preliminary assessment of the application as filed on 17 January 2007 was provided to Queensland South Native Title Services (QSNTS) as the representative of the applicant on 20 March 2007.
	A submission was provided by QSNTS to the delegate in response to the preliminary assessment on 1 May 2007 (the details of which are provided at attachment A of these reasons).
	This submission was provided to the State of Queensland on 18 May 2007 for comment.
	The case manager was notified by email on 1 June 2007 that the State had no comment to make.



Please note: All references to legislative sections refer to the Native Title Act 1993 (Cwlth), unless otherwise specified. The description of each condition of the registration test that appears prior to the delegate’s result and reasons is in many instances a paraphrasing of the relevant legislative section in the Act. Please refer to the Act for the exact wording of each condition.

Procedural and other conditions: s. 190C
Section 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
Delegate’s comment
I address each of the requirements under ss. 61 and 62 in turn and I come to a combined result for s. 190C(2) at page 13.
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
Result
The application meets the requirement under s. 61(1).
Reasons
Section 61(1) requires the delegate of the Registrar to be satisfied that the native title claim group includes all the persons who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed.
In forming a view on this, the delegate is not required to go beyond the material contained in the application and in particular the delegate is not required to undertake some form of merit assessment of the material to determine whether she or he is satisfied that the native title claim group as described is in reality the correct native title claim group—Northern Territory v Doepel (2003) 203 ALR 385 (Doepel)—at [37].
If the description of the native title claim group were to indicate that not all the persons in the native title claim group were included, or that it was in fact a sub-group of the native title claim group, then the relevant requirements of s. 190C(2) would not be met and the Registrar should not accept the claim for registration—Doepel—[36].
The description of the persons in the native title claim group is set out in schedule A of the application and describes the Mardigan People as the native title claim group on whose behalf the claim is made. The Mardigan People is said to comprise all the biological descendents of 13 named apical ancestors.
There is nothing on the face of the application which leads me to conclude that the description of the native title claim group indicates that not all persons in the native title group have been included, or that it is in fact a sub-group of the native title claim group.
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
Result
The application meets the requirement under s. 61(3).
Reasons
The name and address for service of the applicant’s representative is found on page 13 of the application.
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
Result
The application meets the requirement under s. 61(4).
Reasons
The application does not name the persons in the native title claim group but contains, at schedule A, a description of the persons in the group.
Application in prescribed form: s. 61(5)
The application must:
	be in the prescribed form,

be filed in the Federal Court,
contain such information in relation to the matters sought to be determined as is prescribed, and 
be accompanied by any prescribed documents and any prescribed fee.
Result
The application meets the requirement under s. 61(5).
Reasons
The application is in the form prescribed by Regulation 5(1)(a) of the Native Title (Federal Court) Regulations 1998 and was filed in the Court as required, pursuant to s. 61(5)(a) and (b).
It contains the information prescribed by ss. 61 and 62 and is accompanied by the prescribed documents (this is an affidavit from each of the persons who comprise the applicant prescribed by s. 62(1)(a)), thereby meeting the requirements of s. 61(5)(c) and (d).
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an entry in the National Native Title Register, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
stating the basis on which the applicant is authorised as mentioned in subparagraph (iv).
Result
The application meets the requirement under s. 62(1)(a).
Reasons
Affidavits by each of the five persons who comprise the applicant accompany the application. Each affidavit is in ‘long form’ containing information additional to those statements required of s. 62(1)(a).
The statements required of subsections (i), (ii) and (iii) are provided in separate paragraphs in each affidavit. The matters specified in subsections (iv) and (v) are provided in paragraph 3 of each affidavit. It is my view that the statement in paragraph 3 of each affidavit cumulatively says the things required by ss. 62(1)(a)(iv) and (v) and that this is sufficient compliance with the section.
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
Delegate’s comment
My decision regarding this requirement is the combined result I come to for s. 62(2) below. Subsection 62(2) contains 8 paragraphs (from (a) to (h)), and I address each of these subrequirements in turn, as follows immediately here. My combined result for s. 62(2) is found at page 13 below and is one and the same as the result for s. 62(1)(b) here.
Result
The application meets the requirement under s. 62(1)(b).
Information about the boundaries of the area: s.62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
Result
The application meets the requirement under s. 62(2)(a).
Reasons
Schedule B of the application refers to attachment B which describes the external boundaries of the application area by the use of coordinates within a geographical description. Information about the areas within the external boundary which are not covered by the application area is also provided at schedule B.
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
Result
The application meets the requirement under s. 62(2)(b).
Reasons
Schedule C of the application refers to attachment C, which is a map that shows the external boundaries of the application area.
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
Result
The application meets the requirement under s. 62(2)(c).
Reasons
Schedule D states that no searches have been carried out.
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
Result
The application meets the requirement under s. 62(2)(d).
Reasons
Schedule E provides a description of the native title rights and interests claimed in relation to the particular land and waters covered by the application area. The description does not consist only of a statement to the effect that the native title rights and interests are all the rights and interests that may exist, or that have not been extinguished, at law.
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
Result
The application meets the requirements under s. 62(2)(e).
Reasons
Schedule F refers to attachment F which contains a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and for the particular assertions in the section. Further information in relation to the factual basis is provided in the affidavits of [Applicant 1 – name deleted], [Applicant 2 – name deleted], [Applicant 3 – name deleted], [Applicant 4 – name deleted], [Applicant 5 – name deleted] and in schedules G and M.
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
Result
The application meets the requirement under s. 62(2)(f).
Reasons
Schedule G contains details of activities carried out by the native title claim group in the application area.
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.

Result
The application meets the requirement under s. 62(2)(g).
Reasons
Schedule H contains details about Native Title Determination Application QC06/13 —Bidjara People #5—QUD370/06 that has been made in relation to part of the area covered by this application.
The application QC06/13—Bidjara People #5 was dismissed on 18 May 2007 and therefore no longer covers part of the application area.
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
Result
The application meets the requirement under s. 62(2)(h).
Reasons
Schedule I states that no s. 29 or equivalent notices fall within the external boundary of the application as at 17 October 2006.
Combined result for s. 62(2)
The application meets the combined requirements of s. 62(2), because it meets each of the sub-requirements of ss. 62(2)(a) to (h). See also the result for s. 62(1)(b) above.
Combined result for s. 190C(2)
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons above.
Section 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and
	the previous application was on the Register of Native Title Claims when the current application was made, and

the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
Result
The application satisfies the condition of s. 190C(3).
Reasons
The requirement that the Registrar be satisfied in the terms set out in s. 190C(3) is only triggered if all of the conditions found in ss. 190C(3)(a), (b) and (c) are satisfied—see Western Australia v Strickland (2000) 99 FCR 33;[2000] FCA 652 (Strickland FC)—at [9]. Section 190C(3) essentially relates to ensuring there are no common native title claim group members between the application currently being considered for registration (‘the current application’) and any overlapping ‘previous application’.
For the purposes of subsection (b), the application QC07/1—Mardigan People is the current application and it was ‘made’ when it was filed in the Court on 17 January 2007—see Strickland FC—at [44] to [45]. Therefore, any overlapping application would need to have been on the Register on this date for it to become necessary to consider whether there are any common members.
The geospatial overlap analysis (dated 12 February 2007) confirms that the only application on the Register at the time that the current application was filed was native title determination application (NTDA) QC99/15—Mardigan People—QUD6034/98, registered on 19 April 1999. This application was dismissed by order of the Court on 30 March 2007 and therefore does not overlap with any part of the area of the current application at the time of my consideration for its registration.
A search of the application area against the Register on 31 May 2007 reveals that there no other applications which currently cover any part of the area of the current application, QC07/1—Mardigan People—QUD026/07.
The requirement to consider whether there are any common members is therefore not triggered as there are no overlapping applications on the Register.
Section 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied either that:
	the application has been certified under s. 203BE, or under the former s. 202(4)(d), by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Under s. 203BE(4), certification of a claimant application by a representative body must:
	include a statement to the effect that the representative body is of the opinion that the requirements of ss. 203BE(2)(a) and (b) have been met (regarding the representative body being of the opinion that the applicant is authorised and that all reasonable efforts have been made to ensure the application describes or otherwise identifies all the persons in the native title claim group), and

briefly set out the body’s reasons for being of that opinion, and
where applicable, briefly set out what the representative body has done to meet the requirements of s. 203BE(3)(regarding overlapping applications).
Under s. 190C(5), if the application has not been certified, the application must:
	include a statement to the effect that the requirement in s. 190C(4)(b) above has been met (see s. 251B, which defines the word ‘authorise’), and

briefly set out the grounds on which the Registrar should consider that the requirement in s. 190C(4)(b) above has been met.
Result
I must be satisfied that the circumstances described by either ss. 190C(4)(a) or (b) are the case, in order for the condition of s. 190C(4) to be satisfied. 
For the reasons set out below, I am satisfied that the circumstances described by s. 190C(4)(b) are the case in this application, including that the condition of s. 190C(5) is met.
Reasons
The application is not certified pursuant to s. 190C(4)(a).
It is therefore necessary to consider if the application meets the condition in s. 190C(4)(b)—that is, that the applicant is a member of the native title claim group and authorised by all other persons in the claim group to make the application and deal with matters arising in relation to it.
There are other requirements for uncertified applications.  Pursuant to s. 190C(5), the Registrar cannot be satisfied of compliance with s. 190C(4)(b) unless the application:
	includes a statement to the effect that the requirement set out in paragraph 4(b) has been met; and

briefly sets out the grounds on which the Registrar should consider that it has been met.
A note to s. 190C(4) directs the Registrar to s. 251B of the Act, for the meaning of the word ‘authorise’:
251B	Authorising the making of applications
For the purposes of this Act, all the persons in a native title claim group or compensation claim group authorise a person or persons to make a native title determination application or a compensation application, and to deal with matters arising in relation to it, if: 
	where there is a process of decision-making that, under the traditional laws and customs of the persons in the native title claim group or compensation claim group, must be complied with in relation to authorising things of that kind—the persons in the native title claim group or compensation claim group authorise the person or persons to make the application and to deal with the matters in accordance with that process; or

where there is no such process—the persons in the native title claim group or compensation claim group authorise the other person or persons to make the application and to deal with the matters in accordance with a process of decision-making agreed to and adopted, by the persons in the native title claim group or compensation claim group, in relation to authorising the making of the application and dealing with the matters, or in relation to doing things of that kind.
In Doepel at [78], Mansfield J discusses the interaction between ss. 190C(4)(b) and 190C(5) and how the Registrar is to be satisfied as to these conditions of the registration test:
In the case of subs (4)(b), the Registrar is required to be satisfied of the fact of authorisation by all members of the native title claim group. Section 190C(5) then imposes further specific requirements before the Registrar can attain the necessary satisfaction for the purposes of s 190C(4)(b). The interactions of s 190C(4)(b) and s 190C(5) may inform how the Registrar is to be satisfied of the condition imposed by s 190C(4)(b), but clearly it involves some inquiry through the material available to the Registrar to see if the necessary authorisation has been given.
I have had regard to the following material in my consideration of the authorisation of the applicant to make this application and to deal with matters arising in relation to it:
	Schedule R of the application

Attachment R (minutes of the 10 June 2006 authorisation meeting)
Affidavit of [Person 1 – name deleted], barrister retained by QSNTS, dated 1 November 2006
Schedule R of the application QC99/15—Mardigan People—QUD6034/98 filed 22 March 1999, and
Submission by [Person 2 – name deleted], Principal Legal Officer, QSNTS, (undated) together with:
	Attachment A—file note of a meeting between [Anthropologist 1 – name deleted] and research staff of QSNTS dated 17 February 2006
Attachment B—Copy of email from [Anthropologist 2 – name deleted] dated 18 April 2007 regarding clarification of the differences between schedule A and the list of ancestors as per authorisation
Attachment C—Response by the then Mardigan applicant dated 28 October 2005 to recommendations of QSNTS
Attachment D—Report to the Court dated 19 April 2006 regarding agreements reached between claim groups
Attachment E—Copy of the Federal Court order pertaining to the Mardigan claim group
Attachment F—Internal QSNTS memo dated 28 October 2005 regarding the previous decision making process, and
Attachment G—Affidavit of [Person 3 – name deleted] dated 1 May 2007 regarding the 10 June 2006 authorisation meeting.
I have also taken into consideration the fact that the Mardigan People first made an application for determination of native title in 1996 and have therefore been involved in native title meetings and proceedings for some 10 years. The implications of 10 years involvement by the claim group have been brought to my attention by both the submission by QSNTS and by [Person 3] in her affidavit. Additionally, information relating to the Western Land Summit (WLS) convened in October 2005, involving all the native title determination applications in the region has had a bearing on my consideration.
Below I consider the key issues relating to proper authorisation of the applicant and the making of the application.

The convening of the authorisation meeting
[Person 3], in her affidavit dated 1 May 2007, clearly and concisely details events leading up to the 10 June 2006 authorisation meeting. She also provides detail about the manner in which the authorisation meeting proceeded.
In Lawson on behalf of the `Pooncarie' Barkandji (Paakantyi) People v Minister for Land and Water Conservation for the State of New South Wales [2002] FCA 1517 (Lawson), the Court said at [25]:
As indicated above, s 251B specifies what is required to establish that "all the persons in a native title claim ... authorise a person or persons to make a native title determination application" (original emphasis). The effect of the section is to give the word "all" a more limited meaning than it might otherwise have. If there is no traditional process of decision-making "in relation to authorising things of that kind" then, in accordance with s 251B(b), authorisation in accordance with a process of decision-making "agreed to and adopted, by the persons in the native title claim group" is sufficient. In s 251B(b) there is no mention of "all" and, in my opinion the subsection does not require that "all" the members of the relevant claim Group must be involved in making the decision. Still less does it require that the vote be a unanimous vote of every member. Adopting that approach would enable an individual member or members to veto any decision and may make it extremely difficult if not impossible for a claimant group to progress a claim. In my opinion the Act does not require such a technical and pedantic approach. It is sufficient if a decision is made once the members of the claim group are given every reasonable opportunity to participate in the decision-making process.
I am satisfied that ‘every reasonable opportunity’ was provided for members of the Mardigan native title claim group to participate in the 10 June 2006 authorisation meeting. [Person 3]’s affidavit provides the following information to support this conclusion:
13. Applicants were advised of the date of the meeting through letters sent to their current addresses.
14. In addition, 2 weeks prior to the meeting, QSNTS also sent a field officer to visit each Indigenous community within the south west QLD region. [Person 4 – name deleted], a respected Elder of the south west region, was employed to distribute flyers to Indigenous organisations including Health, Housing, CDEP, Neighbourhood Centres, Legal Services, Centrelink Offices and other Indigenous service providers. [Person 5 – name deleted] also assisted in this. The flyers, radio announcements and Newspaper advertisements all had the exact information as was provided to Applicants. Toowoomba, Dalby, Chinchilla, Quilpie, Roma, Thargomindah, Cunnamulla, Roma, St George and Enngonia were among the communities where flyers were distributed. 
15. QSNTS also advertised the meeting in the following newspapers from 29 May 2006 to 10 June 2006: KC 1 is a true copy of the notice advertised in the following newspapers on the following days: 
	Courier Mail (2.6.06)

Sunday Mail (3.6.06) 
Toowoomba Chronicle (2 & 7.6.06)
Dalby Herald (2.6.06)
Western Star (1.6.06)
Western Sun (31.5.06 
Western Times (1.6.06) 
The Weekend Australian (2.6.06) 
The South Burnett Times (31.5.06)
The Indigenous Times (31.5.06) 
QSNTS also advertised the meetings 4 times per day for 1 week prior to the meeting by way of community announcements aired on the following radio stations: 
	4RR Radio 

Triple A 
4UM Radio 
A copy of the published notice is annexed to the affidavit and is comprehensive in its detail by including the list of Mardigan apical ancestors, a general depiction of the proposed claim area and the purpose of and agenda for the meeting.
A meeting which had followed the WLS, held in Charleville in March 2006, had resulted in agreements being reached to resolve overlaps between the Mardigan, Budjiti, Kunja and Kullilli applicants. Submission by QSNTS—at [p. 6] The meeting on 10 June 2006 was a meeting to implement recommendations and outcomes achieved at the WLS, which included the authorisation by the claim group of a new applicant to make a new Mardigan application.
I am of the view that I should not consider the authorisation of the application and the making of this current application separate to the events and meetings which preceded it. It would appear that the authorisation meeting is the end point in a process which began sometime in 2005. The QSNTS submission particularises the consultation with applicants and claimants in the region which occurred prior to the authorisation process for the new Mardigan application. It provides:
While the new application was intended to overcome the defect identified in the claim group description of the original application, its main purpose was to remove overlaps with neighbouring claims. The process by which this occurred wants a brief description as it is indicative that members of the claim group were fully consulted and cognisant of the purpose for the new claim. QSNTS conducted a well publicised process beginning with the Western Land Summit ('WLS') held in Mitchell on 27 - 31 October 2005. The WLS summit was attended by the applicants of all the registered claims in the western region of QSNTS area of jurisdiction. Approximately 35 native title applicants attended the WLS (this does include the many claim group members who attended- over 200 people were catered for and attendance significantly exceeded this). Three of the four persons who constituted the Mardigan Applicant attended the WLS. The summit was attended by representatives of the NNTT and a Native Title Registrar of the Federal Court who addressed the applicants attending the summit on the need to progress their respective claims.—[p.5]
I am satisfied that all of the persons in the Mardigan native title claim group were aware of the course of action which would authorise the applicant to make the new application and to deal with matters arising in relation to it.
Representative nature of the group
Several pieces of information lead me to be satisfied of the representative nature of the group that attended the authorisation meeting. Lawson at [25], as quoted above, makes it clear that it is not necessary to have ’all’ the members of the claim group involved in the decision-making process.
Schedule R and the accompanying affidavits have this to say about the representative nature of the claim group for the purposes of authorisation:
	The meeting of 10 June was “attended by members of the claim group who had authority to make decisions on their own behalf and for the members of their respective family groups and were representative of the group” (Schedule R—at (b));

The senior anthropologist “was satisfied that the persons attending the meeting had authority to speak and make decisions on behalf of Mardigan claim group”. He had also “spoken to the senior members of each of the Mardigan families and as a result was able to confirm that the persons in attendance at the meeting did have authority to speak for the Mardigan claim group and make decisions for them” (Affidavit of [Person 1]—at para 6);
The meeting was “made up of persons who are acknowledged and respected by all members of the claim group to make decisions on their behalf. I say from my knowledge of the claim group those in attendance were broadly representative of the claim group (contained in identical paragraphs 4 of all affidavits).
In the preliminary assessment of this application I raised concerns based on the above information about the possible ambiguities and uncertainties of the attendees’ authority to properly authorise the applicant to make the application and to deal with matters arising in relation to it. The QSNTS made a submission which included the affidavit of [Person 3] and allowed me to consider the information in a wider context.
[Person 3]’s affidavit provides detailed information about various elements to do with the background of the claim group and its involvement in past native title meetings (including the WLS). It provides:
2. The Mardigan people are a close knit community with the majority of its members residing in or around the South West Queensland region and have been involved in attempting to pursue a native title claim for over 10 years. There is an active nucleus of claim group members (about 50 percent) that reside in CunnamulIa (the nearest major population centre to the claim group area) and Quilpie (the largest population centre in the claim area).
3. I first became involved with the Mardigan claim at the inaugural meeting held in Cunnamulla in 1996. 
4. These meetings were attended by various members of the Mardigan claim group including members of [Family 1 – name deleted], [Family 2 – name deleted], [Family 3 – name deleted], [Family 4 – name deleted] and [Family 5 – name deleted] families. The meeting was open to all people who were descended from Mardigan apical ancestors but the numbers and personalities who attended the meetings were in general the same. There were approximately 40 claim group members in attendance at the meetings and these were representative of the main family groups.
8. Although Applicants were the only official invitees to the Land Summit, there was a lot of enthusiasm by Mardigan claim group members that something was finally being done to help their claim move forward. Many ordinary claim members requested permission to attend the land summit. I informed them that they were welcome to attend. As a result many Mardigan claim group members attended (I estimate significantly more than attended the previous authorisation meetings) to support Mardigan applicant group members to reach agreements on boundaries with neighbouring groups. At the conclusion of the land summit, it wasn't possible to finalise agreements, as most Applicants indicated that it was necessary for them to consult with the wider claim groups. 
9. I know from talking to members of my own family that the boundary propositions put forward at the land summit were extensively discussed. I also know from the many telephone calls I received from claim group members, that the proposals to amend the claim boundaries were widely discussed in the Mardigan community.
The 10 June 2006 meeting (held for the purposes of authorising the applicant and the making of the new application) occurred some 18 months after the convening of the WLS. Attendance numbers at the authorisation meeting were apparently much reduced compared to that of the WLS. [Person 3] provides comment about the reasons for this:
16. Although in the weeks leading up to the meeting I was contacted by some members of the Mardigan claim group about the Authorisation meeting, it was only a fraction of the many hundreds of telephone enquires I received from claim group members before the land summit and the follow up meeting in Charleville. 
17. To my mind, this was only to be expected because by the time of the authorisation meeting the overwhelming majority of the claim group members already knew of the agreements that had been arrived at and to them the meeting was just a formality. It was my understanding from speaking to fellow Mardigan claim group members that by the time of the authorisation meeting the lively discussion about the boundary changes that existed before had played itself out and the changes were no longer controversial. 
18. Nevertheless the authorisation meeting was attended by approximately the same number of people that came to meetings to authorise the previous Mardigan claims. Despite all the QSNTS advertising, the people who attended were the very same who attended the last authorisation and the inaugural meeting of over 10 years ago. I saw no new faces but from my own knowledge of the claim group I did observe that all the Mardigan family groups including the [Family 1], [Family 2], [Family 3], [Family 4] and [Family 5] families were represented and the persons we consider our elders were [sic]
19. present. I also observed that as with past meetings, there was no dissention at the meeting, resolutions were moved and seconded but everybody agreed. There was no need for a vote to be taken. 
The QSNTS submission contends the following:
It is submitted that the authorisation meeting held on 10 June 2006, ("the authorisation meeting") should not be seen in isolation but rather as a culmination of over 10 years of association by members of the claim group with the prosecution of their native title claim and in particular as the end of a transparent and inclusive process involving both officers of the court and the resources of the NNTT and QSNTS to resolve the overlaps in the region that had prevented the claims progressing to a determination.—at [p.6]
The QSNTS submits that ‘the Mardigan People first filed a native title claim on 13 June 1996. In the intervening period most members of the claim group have identified themselves’—at [p.5]. I am of the view that this is a reasonable presumption and I am prepared to infer from the information provided by [Person 3] that a core number of persons (approximately 40) in the group have taken and continue to take an active role in the processes involving the Mardigan People’s native title claim.
Decision-making process
An explanation by the senior anthropologist, [Anthropologist 3 – name deleted], refers to the decision-making processes for the authorisation of the original claim as a contemporary decision making process (Attachment R, 2nd page—[Anthropologist 3]) (emphasis added).The ‘original claim’ is the Mardigan People’s combined application QC99/15—QUD6034/98. Schedule R of that application states that ‘the claim group used traditional consensual decision-making processes to select representatives from the various family groups’ (emphasis added). This description of the decision-making process does not accord with how it is described in the minutes of the 10 June 2006 meeting (’as a contemporary decision-making process’).
The barrister retained as consultant by QSNTS, [Person 1], expresses the opinion that decisions at the 10 June 2006 meeting were made unanimously and reflected the views of the persons in attendance at the meeting. The minutes of the meeting also state that all members were eligible to vote, with decisions made by a majority vote upon being moved and seconded (Attachment R—Resolution 1).
The following clarification was made by QSNTS in their submission:
Before conducting the authorisation meeting, QSNTS obtained documents from the NNTT relating to authorisation and reached the conclusion that there was no traditional decision making process. We enclose a copy of an internal memo dated 28 October 2005, regarding this matter for the delegate's information (marked F). It is the view of QSNTS that the previous representative body misdescribed as "traditional" the way the contemporary Mardigan claim group made decisions. We have been unable to find any anthropological support for the concept that the Mardigan people traditionally made their decisions by all members of the group having a say and being summoned to a meeting of the group (at which all members were invited). This appears to be how the decisions were made by the contemporary claim group to authorise the previous claims. In our view, it is more likely that traditionally, some decisions were made on country by small groups of male elders at certain occasions with other types of decisions having been made by females.—at [p.8] The memo referred to as marked F is actually dated 26 April 2006
[Person 3] describes the process used in previous meetings:
There was no voting at these meetings because everybody had talked things through before the meetings.  Any problems were ironed out by discussion between the families. Although there were people who moved and seconded resolutions, these were just a formality. The procedure adopted and applied to the meetings was taken from the Mardigan Corporation. At meetings of the Mardigan Corporation there were sometimes disagreements and votes were taken. However, when it came to discussing our native title, as I have previously said, there was never a need for voting. The Mardigan Corporation no longer exists because it was deregistered after ATSIC stopped funding but the Mardigan People still discuss their native title business at meetings where resolutions are moved but everybody agrees. —at [p.5]
[Person 3] attests that the 10 June 2006 meeting followed the same process:
… I also observed that as with past meetings, there was no dissention at the meeting, resolutions were moved and seconded but everybody agreed. There was no need for a vote to be taken. —at [p.19]
QSNTS submits that [Person 3]’s comments regarding the decision-making process of the claim group are confirmed by the observations at page 33 of the [Anthropologist 1] Report and quotes:
"The decision making process on various programs, projects and development proposals is democratic with members discussing issues and then presenting them to a meeting for further discussion and ratification. In this way, all members are informed of Mardigan interest."—at [p.8]
Having regard to the above information, and considering it in conjunction with my conclusions about the representative nature of the group attending the 10 June 2006 meeting, I accept that the Mardigan claim group have implicitly agreed to and adopted a decision-making process (pursuant to s 251B(b)) to authorise the making of the application and to deal with matters arising in relation to it.
Based on the information provided I am satisfied that there is not a traditional method of decision making that must be complied with in the circumstances.
The requirements of 190C(5)
The following statements are included in schedule R:
	The Applicants are members of the Native Title Claim Group and are authorised to make this application and deal with matters in relation to it by all the other persons in the Native Title Claim Group.

The Applicants were appointed at a meeting specially convened for the purpose on 10 June 2006 at the Quilpie Community Hall, Quilpie that was attended by members of the claim group who had authority to make decisions on their own behalf and for the members of their respective family groups and were representative of the group…
This satisfies the conditions imposed by s. 190C(5)(a) and (b) on applications which have not been certified by the representative body for the area.
Consideration
In accordance with the requirements of s. 190C(4)(b), the application contains information that the applicant is part of the native title claim group and has been authorised to make the application to deal with matters arising in relation to it.
Resolution 5 of the Minutes of the Meeting (attachment A) names the persons who jointly comprise the applicant:
That the Applicant for the claim group of the Mardigan NTDA be as follows:
[Applicant 3]
[Applicant 2]
[Applicant 5] My assumption is that this spelling is a typographical error and should be [Applicant 5]
[Applicant 4] and 
[Applicant 1]
The affidavits of each of the persons who comprise the applicant include the following statement:
3. I have been authorised to make the Application and to deal with the matters arising from the Application. I was appointed at a meeting specially convened for the purpose on 10 June 2006 at the Quilpie Community Hall, Quilpie that was attended by members of the claim group who had authority to make decisions on their own behalf and for the members of their respective family groups. RC1 is a true copy of the minutes of the meeting, which I confirm accurately record the events and resolutions passed at the meeting.
4. The meeting to which I refer in paragraph 3 was made up of persons who are acknowledged and respected by all members of the claim group to make decisions on their behalf. I say that from my knowledge of the claim group those in attendance were broadly representative of the claim group.
I must be satisfied that the information in the application addresses the authorisation of the applicant by the other persons in the group and its making of the application. This is a consideration made in conjunction with my conclusions (as stated above) in respect of the conduct of the authorisation meeting, the representative nature of the group attending and its decision- making processes at that meeting.
Section 190C(4)(b) requires consideration of two questions:
(i)	Is the applicant a member of the native title claim group?
(ii)	Do all the current persons in the native title claim group authorise the applicant to make the application and to deal with matters arising in relation to it? as per Martin v Native Title Registrar [2001] FCA 16 at [14]
In respect of the first question, there is no information before me that contradicts the assertion in the application that the individuals who comprise the applicant are members of the native title claim group.
In respect of the second question, I believe that some overall comments can be made in addition to those made above about how the meeting was convened, how representative of the claim group were the persons who attended the authorisation meeting and what defined their decision-making process.
[Person 3] is a Mardigan claimant and claims membership of the community of Mardigan people through apical ancestor [Ancestor 1 – name deleted] and her husband is also a Mardigan claimant through [Ancestor 2 – name deleted]. In her affidavit, [Person 3] deposes that this has enabled her to be involved in and be updated of the claim. She is employed by Queensland South Native Title Services. She first became involved with the Mardigan claim at the inaugural meeting held in Cunnamulla in 1996. —at paragraphs 1—3 I am of the view that she has authority to speak of the matters contained in her affidavit. Her comments have clarified ambiguities found in the application, to which I have referred earlier.
I accept the assertion made by QSNTS in their submission that:
In the notification and conduct of the authorisation meeting to approve the new claim ("the authorisation meeting"), QSNTS took every available measure to ensure that the claim group was fully consulted and participated in the decision to authorise it—at [p.6]
The greatest contention for the group appears to have been the resolution of overlaps with other native title determination applications and this was patently settled prior to the 10 June 2006 meeting. Additionally, nowhere in the material before me do I have information that attests to any ‘disturbance’ between members of the Mardigan native title claim group that would lead me to question the proper authorisation of the applicant and their making of this application.
I am not of the view that I should be strictly prescriptive in this instance in my consideration of a single meeting termed an ‘authorisation meeting’. I accept that much of the active discussion about the making of a new Mardigan application occurred outside this single meeting held on 10 June 2006. Based on the information contained in the QSNTS submission and [Person 3]’s affidavit I accept that approximately 40 persons attended this meeting and they were the same persons who have attended meetings during the past 10 years and included ‘all the Mardigan family groups’.
I believe it is a fair conclusion that these persons properly had the authority at the 10 June 2006 meeting to make decisions for a greater number of persons in a manner that had been adopted for the past 10 years. It is also fair to conclude that all these persons had actively participated in a consultation and discussion process prior to the authorisation meeting and were given every reasonable opportunity to participate in that final meeting.
For these reasons I am satisfied that those persons who jointly comprise the applicant are members of the Mardigan native title claim group and have been authorised by all the other persons in the group to make this application and to deal with matters arising in relation to it.

Merit conditions: s. 190B
Section 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
Delegate’s comment
I consider whether the condition of s. 190B(2) is met firstly with respect to what is required by s. 62(2)(a) and then with respect to what is required by s. 62(2)(b). I come to a combined result for whether or not s. 190B(2) as a whole is met at page 27 below.
Information regarding external and internal boundaries: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables identification of the boundaries of:
	the area covered by the application, and
	any areas within those boundaries that are not covered by the application.

Result
The application satisfies the condition of s. 190B(2) with respect to what is required by s. 62(2)(a).
Reasons
The description of the area covered by the application is found in schedule B which refers to attachment B, prepared by the Tribunal’s Geospatial Services on 6 October 2006.
Attachment B describes the application area by metes and bounds description referencing coordinate points and topographic features including rivers and creeks. The written description of the external boundary uses geographic coordinates for the eastern, southern, western and northern boundaries commencing east of the town of Cheepie, at the intersection with the Diamantina Developmental Road. It also provides sources and reference data.
Schedule B also lists general exclusions to describe those areas within the boundaries of the claim area which are either not covered by the application or over which exclusive possession is not claimed.
Map of external boundaries: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
Result
The application satisfies the condition of s. 190B(2) with respect to what is required by s. 62(2)(b).
Reasons
Schedule C refers to attachment C.
Attachment C is a monochromatic copy of a colour map titled ‘Mardigan People’ prepared by Geospatial Services dated 6 October 2006 and includes:
	The external boundary of the application area depicted by a thick bold outline;

Topographic background;
Scalebar, northpoint, coordinate grid; and 
Notes relating to the source, currency and datum of data used to prepare the map.
Combined result for s. 190B(2)
Section 190B(2) requires that the information in the application describing the areas covered by the application is sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters. For the Registrar to be satisfied that this can be said, the written description and the map are required to be sufficiently consistent with each other.
Having regard to the comprehensive identification of the external boundary in attachment B and then the clarity of the mapping of this external boundary on the map in attachment C, I am satisfied that the external boundaries of the application area have been described such that the location of it on the earth’s surface can be identified with reasonable certainty.
Geospatial Services has also provided an assessment of the map and written description (Memorandum dated 12 February 2007: GeoTrack 2007/0149). The assessment was that the description and map are consistent and identify the application area with reasonable certainty.
A written description of the areas within the external boundary that are not covered by the application is found in schedule B at paragraphs 1—6. This is a generic description that excludes from the application area any land covered by the tenures described in s.23B of the NTA. It is then stated that if the areas so described fall within the other parts of s. 23B or ss. 47, 47A or 47B such that they are either not previous exclusion possession acts or extinguishment must otherwise be disregarded, then the areas so described are in fact covered by the application.
A generic or class formula to describe the internal boundaries of an application is acceptable if the applicant has only a limited state of knowledge about any particular areas that would so fall within the generic description provided: see Daniels & Ors v State of Western Australia [1999] FCA 686—at [32]. There is nothing in the information before me to the effect that the applicant is in possession of a tenure history or other information such that a more comprehensive description of these areas would be required to meet the requirements of the section. In fact the applicant expressly states in schedule D that no searches have been undertaken to identify non-native title rights and interests in the application area. In these circumstances, I find the written description of the internal boundaries is acceptable as it offers an objective mechanism to identify which areas fall within the categories described.
In conclusion, I am satisfied that the information and the maps required by paragraphs 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular areas of the land or waters.
The application satisfies the condition of s. 190B(2) as a whole.
Section 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or
	the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.

Result
The application satisfies the condition of s. 190B(3).
Reasons
In Doepel, Mansfield J stated at [51] that:
The focus of s 190B(3)(b) is whether the application enables the reliable identification of persons in the native title claim group. Section 190B(3) has two alternatives. Either the persons in the native title claim group are named in the application: subs (3)(a). Or they are described sufficiently clearly so it can be ascertained whether any particular person is in that group: subs (3)(b).
Mansfield J said also at [37] that the focus of s. 190B(3) is:
not upon the correctness of the description of the native title claim group, but upon its adequacy so that the members of any particular person in the identified native title claim group can be ascertained. 
Further, Carr J in State of Western Australia v Native Title Registrar (1999) 95 FCR 93 (Western Australia v Native Title Registrar) found at [67], in the way native title claim groups were described, that:
It may be necessary, on occasions, to engage in some factual inquiry when ascertaining whether any particular person is in the group as described. But that does not mean that the group has not been described sufficiently.
I have referred to the submission by QSNTS which clarifies discrepancies in the application to do with the claim group description.
Information in the application
Schedule A of the application contains this description of the group:
The native title claim group (hereafter the 'claim group') on whose behalf the claim is made is the Mardigan People.
The Mardigan People are the biological descendants of the following people:
[Ancestor 3 – name deleted]
[Ancestor 4 – name deleted] and [Ancestor 5 – name deleted]
Mother of [Ancestor 6 – name deleted], [Ancestor 7 – name deleted], [Ancestor 8 – name deleted], [Ancestor 9 – name deleted] and [Ancestor 10 – name deleted]
[Ancestor 2]
[Ancestor 1]
[Ancestor 11 – name deleted]
[Ancestor 12 – name deleted]
[Ancestor 13 – name deleted]
[Ancestor 14 – name deleted]
[Ancestor 15 – name deleted]
[Ancestor 16 – name deleted]
[Ancestor 17 – name deleted] and [Ancestor 18 – name deleted]
[Ancestor 19 – name deleted]
As the application does not name the persons in the native title claim group, I must consider if, pursuant to s 190B(3)(b), this description is sufficiently clear so that it can be ascertained whether any particular person is in the native title claim group.
Consideration
The application provides two lists to describe the native title claim group—at schedule A (as quoted above) and at attachment R provided for the purposes of the 10 June 2006 authorisation meeting.  They are not consistent with each other:
	the authorisation list does not include [Ancestor 6], [Ancestor 7], [Ancestor 8] or [Ancestor 10], and
	the schedule A list does not include [Ancestor 20 – name deleted], whose name is included in the authorisation list.

The QSNTS submission provides a copy of a filenote (marked A) dated 17 February 2006 of a meeting between research staff of QSNTS and [Anthropologist 1] (who prepared a preliminary connection report in respect of the  Mardigan application). The filenote confirms a list of Mardigan apical ancestors which complies with [Anthropologist 1]’s research to date. This list is identical to that which is provided in the application at schedule A. The submission also provides a detailed email exchange between [Anthropologist 2] (Senior Anthropologist QSNTS) and [Person 2] (Principal Legal Officer QSNTS) (marked B) dated 18 April 2007 clarifying the differences between the claim group description in the application and that which was provided at the authorisation meeting. An explanation of the differences is provided, which I find plausible and I am able to accept the QSNTS submission that the differences were due to errors ‘that occurred when drafting the application’ and as a consequence, QSNTS submit that:
On the basis of the above we ask that the delegate accept that there is no difference between the authorisation meeting list and claim group description in the application and that there is no need to amend the current application.—at [p.3]
I am of the view that the native title claim group is described sufficiently clearly to enable identification of any particular person in that group. It may be that some factual inquiry may be required to ascertain how members of the claim group are descended from the named apical ancestors, but it does not mean that the group has not been sufficiently described.
Section 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 61(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
Result
The application satisfies the condition of s. 190B(4).
Reasons
Section 190B(4) requires the Registrar to be satisfied that the description of the claimed native title rights and interests contained in the application is sufficient to allow the rights and interests to be identified—Doepel at [92].
Native title rights and interests are defined in the Act at s. 223(1), which states:
The expression native title or native title rights and interests means the communal, group or individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or waters, where:
	The rights and interests are possessed under the traditional laws acknowledged, and the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and

The Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the land or waters; and 
The rights and interests are recognised by the common law of Australia.
The description of the native title rights and interests claimed in relation to particular land or waters is found at schedule E:
1. Over areas where a claim to exclusive possession can be recognised (such as areas where there has been no prior extinguishment of native title or where s238, ss47, 47A or 47B apply), the Mardigan People claim the right to possess, occupy, use and enjoy the lands and waters of the application area as against the whole world, pursuant to the traditional laws and customs of the claim group.

2. Over areas where a claim to exclusive possession cannot be recognised, the Mardigan People claim the following rights and interests:
(a) the right to access the application area;
(b) the right to camp on the application area;
(c) the rights to erect shelters on the application area;
(d) the right to exist on the application area;
(e) the right to move about the application area;
(f) the right to hold meetings on the application area;
(g) the right to hunt on the application area;
(h) the right to fish on the application area;
(i) the right to use the natural waters resources of the application area including the beds and banks of watercourses;
(j) the right to gather the natural products of the application area (including food, medicinal plants, timber, stone, ochre and resin) according to traditional laws and customs;
(k) the right to conduct ceremony on the application area;
(l) the right to participate in cultural activities on the application area;
(m) the right maintain places of importance under the traditional laws, customs and practices in the application are;
(n) the right to protect places of importance under traditional laws, customs and practices in the application area;
(o) the right to conduct burials on the application area;
(p) the right to speak for and make non-exclusive decisions about the application area;
(q) the right to cultivate and harvest native flora according to traditional laws and customs

3. The native title rights and interests are subject to
(a) The valid laws of the State of Queensland and the Commonwealth of Australia; and 
(b) The rights conferred under those laws.
I am satisfied that this description is sufficient to allow the native title rights and interests claimed to be readily identified.
Section 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and
	that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and

that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
Delegate’s comments
I consider each of the three assertions set out in the three paragraphs of s. 190B(5) in turn and come to a combined result for s. 190B(5) at page 37 below.
For the application to meet this merit condition, the delegate must be satisfied that a factual basis is provided to support the assertion that the claimed native title rights and interests exist and to support the particular assertions in subs (a) to (c) of s 190B(5). In Doepel, Mansfield J stated at [17] that:
Section 190B(5) is carefully expressed. It requires the Registrar to consider whether the `factual basis on which it is asserted' that the claimed native title rights and interests exist `is sufficient to support the assertion'. That requires the Registrar to address the quality of the asserted factual basis for those claimed rights and interests; but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests. In other words, the Registrar is required to determine whether the asserted facts can support the claimed conclusions. The role is not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts.
In considering this condition, I must bear in mind the s. 223 definition of the terms ‘native title’ and ‘native title rights and interests’. This then requires me to take account of the decision of the High Court in Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422; (2002) 194 ALR 538; [2002] HCA 58 (Yorta Yorta) as to what is meant in s. 223(1)(a) by the word ‘traditional’ in the context of the phrase ‘traditional laws and customs’. In considering the traditional laws and customs referred to in s. 223, I must look at whether or not those laws and customs derive from a body of norms or a normative system that existed before sovereignty was asserted.  I refer to the following passages from Yorta Yorta:
[46] A traditional law or custom is one which has been passed from generation to generation of a society, usually by word of mouth and common practice. But in the context of the Native Title Act, “traditional” carries with it two other elements in its meaning. First, it conveys an understanding of the age of the traditions: the origins of the content of the law or custom concerned are to be found in the normative rules of the Aboriginal and Torres Strait Islander societies that existed before the assertion of sovereignty by the British Crown. It is only those normative rules that are “traditional” laws and customs.
[47] Secondly, and no less importantly, the reference to rights or interests in land or waters being possessed under traditional laws acknowledged and traditional customs observed by the peoples concerned, requires that the normative system under which the rights and interests are possessed (the traditional laws and customs) is a system that has had a continuous existence and vitality since sovereignty. If that normative system has not existed throughout that period, the rights and interests which owe their existence to that system will have ceased to exist.
I am not limited to considering information contained in the application but may refer to additional material. The provision of material disclosing a factual basis for the claimed native title rights and interests is the responsibility of the applicant. It is not a requirement that the Registrar (or his delegate) undertake a search for this material (Martin v Native Title Registrar [2001] FCA 16 at [23]).
In their submission of 1 May 2007, QSNTS quoted at length from the research report of [Anthropologist 1] under the heading of ‘Continuing connection’. I have considered in addition to the information contained in the application some material provided in respect of previous Mardigan applications. These are referenced at attachment A of these reasons—Information considered when making the decision.
The application states at attachment F that the evidence provided ‘is based on preliminary anthropological and historical research conducted in 2001 and some supporting documents as referenced’—at [p.1]. Attachments G and M provide useful information to support the assertions. Information to do with the factual basis is also found in the affidavit material of the five persons comprising the applicant.
I have quoted only those passages from all the material before me which are pointedly relevant to each of the assertions.
Result re s. 190B(5)(a)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(a).
Reasons re s. 190B(5)(a)
This subsection requires me to be satisfied that the factual material provided is sufficient to support the assertion that the native title claim group have and the predecessors of those persons had an association with the application area.
The affidavits of two of the persons who jointly comprise the applicant provide a factual basis for the assertion that the native title claim group are and its predecessors have been associated with the area:
[Applicant 1]:	[at 9]—There are many important ceremonial sites on our country. There is an important men’s site at [place name deleted]). Other important sites exist in the caves at [place names deleted]. A very important site for me is located on [place name deleted]. I have permission from the elders to care for these sites by repairing any decay, disturbance or damage caused by the elements or animals. [at 12]—…When I visit my country I can feel the spirits all around me. I believe that my ancestor spirits guide me and protect me when I visit our lands. I often camp on the banks of the Paroo and Bulloo rivers and I have taught my children how to fish and hunt as my father and uncles have taught me.
[Applicant 2]:	[at 6]—I am a Mardigan Person. As a little girl, my mother ([Claimant 1 – name deleted]) told me that our family belonged to country around South Comongin on the Bulloo River because that was where our people came from. [at 8]—My grandmother told me that the spirits of our old people inhabit our lands and when I visit our country I feel that they are there to protect me. My grandmother told me that when I enter or leave our country I must wipe my feet to make sure that spirits from the land do not follow me to places they do not belong. In 1997, my son [Claimant 2 – name deleted] went camping by himself on our country for the first time. When he returned, he told me that on the very first night when he was on country, he had trouble sleeping and when he rolled over in the night he woke to see an old aboriginal man standing beside him He did not speak to this person but he felt that the man did not intend him any harm. In fact he told me that the man’s presence made him feel very safe and secure, so much so that he soon drifted back to sleep. When he woke the next morning the man was nowhere to be seen but all through his trip along Duck Creek and the Bulloo, he felt that the old man was with him. I told my son that the old man he had seen was his great grandfather who would always be with him when he travelled our country.
The affidavits of the three other persons jointly comprising the applicant also contain the following paragraph:
I have accessed the land and waters claimed and collected bush tucker, hunted game and fished the waters in accordance with the customs and traditions of the Mardigan People. I have done this in conjunction with other members of the Mardigan People. I have seen my children and other members of the Mardigan People exercise traditional skills of making artefacts, which are made from the resources found on our traditional lands—at [p.6].
Attachment F contains citations of archaeological and anthropological documents regarding occupation by the Mardigan people along and around the Paroo, Warrego and Bulloo Rivers; and the development of camps on the stations established in the area—Moble (in 1867), Cowley, North Comongin, South Comongin, Yowah, Beechal, Buthania, Big Creek, Humeburn, Tilbooroo and Toompine.
Attachment F also refers to information about  known Mardigan whose ancestors worked on pastoral stations in the claim area and in this way were able to continue residing, working and travelling on and around traditional Mardigan country:
Despite the consolidation of the pastoral industry, the Mardigan People clearly maintained a presence in and exercised their traditional rights to ‘the area’ by means of station work, fringe camps, and various other manner of involvement in the rural industry. [Claimant 3 – name deleted], a direct descendant of [Ancestor 9], believes that a number of Aboriginal people had to move off their country to work, however, there was enough work on ‘the area’ to allow a continued physical presence of Mardigan People—at [p.4].
The affidavit of [Claimant 3], sworn 1 April 1999 (one of the persons who jointly comprised the applicant in QC99/15) provides the following:
My grandmother was born in 1910 at a place called Crows Nest or Hawks Nest Station, which I believe is out around Toompine Station. She told me that her parents would walkabout from Beechal Creek down to Dynevor Downs Station, through Dundoo Station, Alroy Station, then past Bingera Station and back. Around that area. That was their path. They knew when to move on and when to come back. If food got scarce they’d move on. They had to move on because that was their survival. When my grandmother’s parent would go walkabout, or the tribe, she would stay at the property and work. And mostly it was Dundoo Station. They hunted through all that country. That was our land. My grandmother knew everything along the Paroo River, from Eulo right to Humeburn Station. Every landmark, every fishing spot, every camping ground…—at [4].
We owned that Paroo, it was an emotional tie. We walked all over that land. I felt a kinship with the land, every tree, every waterhole, every stone—at [8].
Additionally, information provided in other documents I have considered for the purposes of this condition, namely the report by [Anthroplogist 4 – name deleted] ‘Additional information provided for the purposes of the registration test of NTDA QC99/15 in 1999, prepared from an Anthropological report written by [Anthropologist 4] & peer reviewed by [Anthropologist 5 – name deleted]’. and extracts from the book by Hazel McKellar McKellar, Hazel (1984) ‘Matya Mundu A History Of The Aboriginal People Of South West Queensland’, pp. 31—42 (provided to the Tribunal in approximately July 1998 for the purposes of NTDA QC99/15) supports and expands upon much of the evidence provided in the affidavit material and contained in attachment F.
Result re s. 190B(5)(b)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(b).
Reasons re s. 190B(5)(b)
This subsection requires me to be satisfied that the factual material provided is sufficient to support the assertion that there exist traditional laws and customs acknowledged and observed by the native title claim group that give rise to the claim to native title rights and interests.
The affidavits of two of the persons who jointly comprise the applicant provide a factual basis to support the assertion:
[Applicant 1]:	[at 7]—Our law tells me how I must look after our country. Our law states that we must respect the decisions of our elders. The elders of our people are the senior members of each Mardigan family. They have special knowledge of our law, our land, how we must care for it and also of ancestor spirits that dwell within it. [at 8]—…Before I touch the land or go visit a site my law tells me I must ask permission of the spirit that inhabits that area. Each rock well and waterhole on our land has its own spirit. I also ask our elders which sites I can visit. There are some places on our land where I can not go because I do not have permission of the spirit that keeps the story for that place or it is a woman’s place. There is a woman’s place at [place name deleted]. [at 11]—I have a special totem which I have inherited from my mother and grandmother. My totem is the crow. I must not eat the crow. My mother told me that I must not kill or harm the crow and if I do , I will become sick or some other harm will come to me or my family. Other people of our group have different totems such as the snake, possum or Bilby, however, most of our people from around Bulloo River have the crow as their totem. [at 13]—as a boy I learnt from my father and uncles how to make the Bundi, Woomera and Boomerang to hunt Gusi (Emu), Wild turkey, kangaroo, Goanna and Budburra (Porcupine). Before I go hunting on our country, I call upon our ancestors to help me to be successful. It is the custom of the Mardigan People that we only kill what we need to eat and we must share what we have with our old people and children who can not hunt for themselves.
[Applicant 2]:	[at 6]—When I was 7 or 8 years of age, my mother told my family to camp at the Bulloo River near the bridge at Quilpie. My Grandmother (“[Claimant 4 – name deleted]”) and Aunty ([Claimant 5 – name deleted]) came to stay with us while we were camping. My Grandmother told me that I must keep away from the river because the “Mundagutta” would get me. I asked her what a “Mundagutta” was. She said it was the bad spirit that waited in the river to catch little children and take them from their families. I told my mother what my grandmother had said and she said that I must always listen to my grandmother and my aunties because they were very wise in the ways of our old people. This was the first time I can remember being told about the Mundagutta. When I was older my grandmother told me that the Mundagutta was the Rainbow Serpent which made all the rivers and waterholes on our country. [at 7]—It was my Aunty [Claimant 6 – name deleted] who first told me that I was a Mardigan person … My Aunt told me our people were descended from the old people who had lived on country since dreamtime and that we would always belong to this country. [at 9]—…My Aunty also told me about woman’s business that all young girls must know upon reaching puberty and about the “Mumberie” ceremony which is held to mark our journey from child to woman. My aunties also told me about the women’s ceremonial place at [place name deleted] and the existence of a secret stone symbolizing the emu’s egg which is important to the fertility of the women of our group. According to our law, only women are allowed to visit this place. My Aunty also told me of some places that only men are allowed to go such as the site of the Red Kangaroo. There are other places on our country where I may not go because the spirits will not permit it, such as the caves at [place names deleted]. Before I visit a site on our country I must obtain permission of the spirit for that place.
Attachment F contains citations of anthropological and historical documents—Meston (1897), Howitt(1904), Tindale and Hazel McKellar—providing information about tribal and social organisation in operation in Western Queensland that ‘demonstrate a system of law and custom relating to land’:
Mardigan law dictates the extent of Madigan land interests in the application area. Mardigan law regulates the use of this land defining areas that can be exploited (by camping, hunting, fishing,, gathering firewood, bush medicine etc) and those that must be respected and even avoided…
…Those places believed to be of special significance and also to be restricted include the cave sites at [place names deleted], where Hazel McKellar noted there were “evil influences within the caves” (McKellar, 1984:33-5). McKellar also notes the significance of sites where the dhungil (wild orange tree) grows, particularly in relation to the female group members. Also near Moota is an area considered by Mardigan to be restricted under Mardigan law to females only. Moota also has a kangaroo dreaming stone that is considered highly significant. Mardigan country shares the “Moondagutta” or rainbow mythology with neighbouring groups. Several waterholes are believed to be associated with this being are the subject of respectful and restricted behaviour— at [3].
The affidavit of [Claimant 3], sworn 1 April 1999 (one of the persons who jointly comprised the applicant in QC99/15) provides the following:
[at 21]— Moondagutta, the Rainbow Serpent, he was Lord of all. He was the one to be feared. Like, he decided who crossed the river in flood times. He was the boss of all the water creatures because that's where he lives, in the water. [at 22]—They say when you see that rainbow, where it starts that's his top hole, and where it finishes, that's his bottom hole. So his top hole might be one waterhole and the bottom hole might be another waterhole. And when the floods come, he opens them up and lets fresh water out. Because one time at Eulo, at the bridge, it was flood time. And we can hear this like a drum boom, boom, boom, boom. My grandmother said "Moondagutta there. There he comes. He's playing up, he's coming. He's coming out”. [at 24]—People shouldn't take things from where they are on the land. You should put them back exactly where you found them because the guardians over that land are watching it and protecting it. If you take it, the spirit of the land will follow you, and it could be a nasty spirit. Out of respect and tradition you should ask an elder of the land. Tell an elder if you want to take something. An elder, absolutely. And make sure you have his permission, or her permission. [at 26]—It was special occasions for my grandmother when my Uncle [Ancestor 10] came; He was an elder of our family, our community. I remember this because we were always told not to stare at him or be rude to him. Because the old elders didn't tolerate that. My grandmother said "You're not supposed to look at him -don't look at him in the face". I never asked why because we were just told and we accepted it. [at 27]—Our family called him murunge because he's our great uncle. We called our great aunties mudia. Aboriginal people prefer to call you sister, brother or cous or the name in lingo. Like my two aunties, one's called ghoobyl and the other one's called ngingi. 
The material I have considered (including the report by [Anthropologist 4] and extracts from the book by Hazel McKellar) provides extensive references to the stories of places, customs relating to access to land, traditions and laws concerning burials and food and respect for country as well as the transmission of language and culture. In addition to these, there is explanation about the relationship of members of the claim group to some of the apical ancestors listed in schedule A.
Result re s. 190B(5)(c)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(c).
Reasons re s. 190B(5)(c)
This subsection requires me to be satisfied that the factual material provided is sufficient to support the assertion that the claim group continues to hold native title in accordance with their traditional laws and customs.
The affidavits of two of the persons who jointly comprise the applicant provide a factual basis to support the assertion:
[Applicant 1]:	[at 6]—I was told by my father: [Claimant 7 – name deleted] that I am a Mardigan person. My father told me that he knew this because his father told him that our family had been in possession of the lands claimed in this application since the Dreamtime. He told me that I was descended from Mardigan ancestors who lived on our lands since the Dreamtime and whose spirits still inhabit our lands. He said that I must obey Mardigan law and respect our elders. He old me many things that I must do, for example: I must not marry another person who has the crow as their totem. It is wrong for me to be with the wife of another Mardigan man or to lie with a girl before she is accepted by my people as being a woman. He also said that I must obtain the permission of the story keeper before visiting any sacred place on our land. There are many other laws of the Mardigan people that I must follow. My father told me that if I did not follow our laws, our ancestors would be angry and our elders would decide that I no longer belonged to our land. He said, however, that if I looked after our country and respected the ways of ancestors, my family and I would be protected from harm. [at 9]—… When I am too old do [sic] this it will become the responsibility of a younger person chosen from our people. [at 10]—I also have a special duty to look after the sites on our land which are of general cultural important to our people. In 2006, we were successful in getting a large fish trap on Piastre Station fenced off to prevent damage by cattle. Very soon we hope to have this area sectioned off from the cattle station. Our people (including myself) have been engaged in conducting cultural heritage surveys across our land for many years. In this way, we are able to protect out people’s cultural heritage and fulfil our duty to our ancestors as guardians of our country.
[Applicant 2]:	[at 6]— When I was a little girl, my grandmother used to speak to me in the language of our people. Even though she died many years ago even today I can still remember some of the words she used. [at 9]—When I was a young girl, I was taught many things about our land and people from my grandmother, aunties and by my mother. [at 10]—My mother and aunties instructed me in the work of the women. It is the way of the Madigan [sic] people that the women collect the bush tucker, do the cooking and collect bush medicines for our people. It is our tradition that the men attend to ceremony and hunt the animals. They also make the implements for hunting. My nephews gather ochre which they use to paint the stories of our people and the animals of our land. Sometimes they also paint our land showing where the best waterholes and important sites are located. The men hunt kangaroo, emu, porcupine, goanna, bush turkey, pigeons and galahs. [at 14]— Above I have told of some of the ways of the Mardigan People. Just as I was taught these things by my mother and aunties, I feel that I have responsibility to pass on what I know to our children. I take the children of our people to our country and show them how to use the artefacts that scatter our land, how to gather twine from the stringy bark tree and how good sugar bag is to eat. I tell them of our stories for the paintings so that they may be passed on when they have children.
The affidavits of the three other persons who jointly comprise the applicant also contain the following paragraph:
I know that Mardigan People (particularly the elders) keep safe the stories and maintain and create sites of significance to the Mardigan people on the land and waters claimed. I have been told from other Mardigan People that I must speak for our lands and keep our sacred places. With other Mardigan elders I tell the Mardigan stories to our children as they were told to me when I was a child— at[7].
Attachment F contains the following:
Membership of the Mardigan group continues to be in accord with genealogical principles. Although now essentially “cognatic” in structure (i.e. based on the recognition of valid descent through either a male or female ancestor), [Anthropologist 1]’s study shows that it retains such traditional elements as the recognition of the defining role of remembered apical ancestors and the importance of matrilineal inheritance for one’s “meat” or “totem”. The “meats” continue to be of significance entailing such things as respect for the animal concerned and avoidance of marriage with someone of the same “meat”. Those “totems” known to members of the group include goanna, kangaroo and crow…— at [p.17]
The information provided in the report by [Anthropologist 4] and extracts from the book by Hazel McKellar, supports and expands upon much of the evidence provided in the affidavit material. Attachment F of the application particularises each of the rights and interests claimed and refers to documentary evidence and interviews with members of the Mardigan claimant group in support of each right and interest claimed. Together with those activities listed in schedule G, this information provides a factual basis for the assertion that the native title claim group continue to hold native title in accordance with their traditional laws and customs. Additionally, I have relied on the extract from the [Anthropologist 1] Report as provided in QSNTS submission, specific to ‘continuing connection’.
Combined result for s. 190B(5)
The test in s. 190A involves an administrative decision – it is not a trial or hearing of a determination of native title pursuant to s. 225, and therefore it is not appropriate to apply the standards of proof that would be required at such a trial or hearing. It is not the task of the delegate to make findings about whether or not the claimed native title rights and interests exist. It is not the role of the delegate to reach definitive conclusions about complex anthropological issues pertaining to the applicant’s relationship with their country as that is a judicial enquiry.
What I must do is consider whether the factual basis provided by the applicant supports the assertion that claimed native title rights and interests exist. In particular this material must support the assertions described in s. 190B(5)(a), (b) and (c). Relying on the information before me, summarised in this section of my reasons, I am satisfied that a sufficient factual basis is provided for the general assertion that the native title rights and interests claimed exist and for the following particular assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area;

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interests;
	that the native title claim group has continued to hold the native title in accordance with those traditional laws and customs.
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons above.
Section 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
Result
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be prima facie established are identified in my reasons below.
Reasons
Under s. 190B(6) I must be satisfied that, prima facie, at least some of the native title rights and interests claimed by the native title group can be established. The Registrar takes the view that this requires only one right or interest to be registered. In Doepel, Mansfield J noted at [16] the following:
Section 190B(5), (6) and (7) however clearly calls for consideration of material which may go beyond the terms of the application, and for that purpose the information sources specified in s. 190A(3) may be relevant. Even so, it is noteworthy that s. 190B(6) requires the Registrar to consider whether `prima facie' some at least of the native title rights and interests claimed in the application can be established. By clear inference, the claim may be accepted for registration even if only some of the native title rights and interests claimed get over the prima facie proof hurdle.
The consideration by the High Court in North Ganalanja Aboriginal Corporation v QLD (1996) 185 CLR 595 (North Ganalanja) of the term ‘prima facie’ as it appeared in the registration sections of the NTA, prior to the 1998 amendments, are still relevant. In that case, the majority of the High Court said:
The phrase can have various shades of meaning in particular statutory contexts but the ordinary meaning of the phrase ‘Prima Facie’ is: ‘At first sight; on the face of it; as it appears at first sight without investigation’ [citing the Oxford English Dictionary (2nd ed) 1989].
The test in North Ganalanja was considered and approved in Doepel—at [134]:
Although [North Ganalanja] was decided under the registration regime applicable before the 1998 amendments to the NT Act, there is no reason to consider the ordinary usage of “prima facie” there adopted is no longer appropriate…
Mansfield J in Doepel also approved of comments by McHugh J in North Ganalanja  at—[638] to [641] as informing what prima facie means under s. 190B(6):
…if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis.
Doepel is authority that this pronouncement of the meaning of prima facie supports the view that it is not for the Registrar to resolve disputed questions of law (such as those about extinguishment and the applicability or otherwise of s. 47B) in considering whether a claimed right or interest is prima facie established under s. 190B(6).
Having regard to the above authorities on what is meant by prima facie, it follows that the task under this section is to consider whether there is any probative factual material available evidencing the existence of the particular native title rights and interests claimed. In performing this task, I should have regard to settled law about:
	what is a ‘native title right and interest’ (as that term is defined in s. 223); 

whether or not the right has been extinguished; and
whether or not the right is precisely expressed such that it sets out the nature and extent of the right. Western Australia v Ward (2002) 191 ALR 1 (Ward)—at [51]
If a described right and interest in this application has been found by the courts to fall outside the scope of s. 223(1) then it will not be prima facie established for the purposes of s. 190B(6).
Consideration
As mentioned above in relation to the requirements of s. 190B(5), the registration test involves an administrative decision—it is not a trial or hearing of a determination of native title pursuant to s. 225, and therefore it is not appropriate to apply the standards of proof that would be required at such a trial or hearing. It is not my role to draw definitive conclusions from the material before me about whether or not the claimed native title rights and interests exist, only whether they are prima facie capable of being established.
In my consideration of the rights claimed in the application, I have grouped together rights which appear to be of a similar character and therefore rely on the same evidentiary material or rights which require consideration of the same law as to whether they can be established.
In the circumstances where I have found that a particular claimed right cannot be prima facie established, I refer the applicant to the provisions of s. 190(3A) of the Act. I note that the provisions of s. 190(3A) are available to the applicant if there is further information which would support a decision under that section to include a right on the Register.
1. Over areas where a claim to exclusive possession can be recognised (such as areas where there has been no prior extinguishment of native title or where s238, ss47, 47A or 47B apply), the Mardigan People claim the right to possess, occupy, use and enjoy the lands and waters of the application area as against the whole world, pursuant to the traditional laws and customs of the claim group.
The majority decision of the High Court in Western Australia v Ward (2002) 191 ALR 1 (Ward) is authority that, subject to the satisfaction of other requirements, a claim to exclusive possession, occupation, use and enjoyment of lands and waters can prima facie be established. However, Ward is also authority for the proposition that such a claim may only be able to be prima facie established in relation to some areas, such as those where there has been no previous extinguishment of native title, or where extinguishment is to be disregarded (for example, where the applicant claims the benefit of ss.47, 47A or 47B). 
The two rights which make up exclusive possession are (1) a right to control access and (2) a right to make binding decisions about the use of the country. Whilst there is material about the rules of permission relating to access by other Aboriginal people to Mardigan country in general and sites in particular, there is no material currently before me on the two rights as mentioned which make up exclusive possession.
Therefore, on the basis of the material and information currently before me I am unable to find that a prima facie right of possession, occupation, use and enjoyment as against the whole world could be established.
2. Over areas where a claim to exclusive possession cannot be recognised, the Mardigan People claim the following rights and interests:
Rights/interests (a)—the right to access the application area
Rights/interests (d)—the right to exist on the application area
Rights/interests (e)—the right to move about the application area
Throughout the affidavits I have before me and the information in the application at schedules F, G and M, evidence is provided as to activities which occur on the application area which necessarily require access to, existing on and moving about the application area.
A small proportion of the material which supports all these three claimed rights is extracted below.
Affidavit of [Applicant 1]:
	The elders have told that I must visit the sacred sites on our land…— at [7]

Affidavit of [Applicant 2]:
	My aunties showed me the best places to fish and the location of fish traps on our country such as the on Piastre Station— at [13]

Schedule F:
	Aboriginal oral history and recorded documentary sources (demonstrate) that, as the traditional owners, Mardigan People lived upon, used and looked after this country prior to European occupation … members of the claim group emphasise the importance of non-mardigan Indigenous People need to ask permission from a Mardigan person before they go on ‘the area’ … (wiping) feet before entering and leaving Mardigan country to prevent spirits from following … [Applicant 2]’s grandmother [Claimant 4] was born in 1894 in Quilpie and died in Quilpie in 1966 which is located in ’the area’. There is a continuous record of [Claimant 4] working and residing on ‘the area’. — at [7]
	[Claimant 3] believes that Mardigan People have the best subsistence system; they understand the seasonal rounds, and understand where to exploit resources in ‘the area’ and the best time of year to do so. [Claimant 3] has travelled with her son, following the path that she was shown by her grandmother … page 9— [Claimant 3] believes it is theirs because Mardigan People still walk all over ‘the area’ and they have been taught traditional Aboriginal law and custom on it and about it and she feels that that gives them a close link with the land.— at [p.8]

This material provides support to prima facie establish the rights to access, exist on and move about the application area.

Rights/interests (b)—the right to camp on the application area
Rights/interests (c)—the rights to erect shelters on the application area
A small proportion of the material which supports these two claimed rights is extracted below.
Schedule F:
	Mardigan families continue to visit old camp sites— at [5]
	…there are still gunyas (huts) standing on North Comongin Station. These gunyas are still maintained for cultural reasons by Mardigan People when they visit ‘the area’. These remains of recent post-contact camp sites, further attest to the continued practice of ‘erecting shelter’ on the ‘the area’ … families erect shelters out of Teatree and Gum Trees to make lean-to’s for the young and protection from the weather when camping in ‘the area’. They have been taught to do this by the ‘old people’ in accordance with traditional Aboriginal law and custom— at [6]

Affidavit of [Applicant 1]:
	I regularly visit and camp on the lands of our people … I often camp on the banks of the Paroo and Bulloo rivers and I have taught my children how to fish and hunt as my father and uncles have taught me. — at [12]

This material provides support to prima facie establish the rights to camp on the application area and the right to erect shelters on the application area. 
Rights/interests (g)—the right to hunt on the application area
Rights/interests (h)—the right to fish on the application area
A small proportion of the material which supports these two claimed rights is extracted below.
Affidavit of [Claimant 3]:
	We also gathered wild honey, wild oranges, berries, grape-likefruit called "snotty gobble", gum off the tree, and mulga apples. In their season, we found these were plentiful.—at {12}

Those trips were good fun because we were learning and we were being taught. My grandma taught me how to track animals, and the signs to look for -things that would benefit our hunting skills.— at [13]
Affidavit of [Applicant 1]:
	I have taught my children how to fish and hunt as my father and uncles have taught me— at [12]

… to hunt Gusie (Emu), Wild turkey, Kangaroo, Goanna and Budburra (Porcupine). Before I go hunting on our country I call upon our ancestors to help me to be successful— at [13]
Affidavit of [Applicant 2]:
	My aunties showed me the best places to fish and the location of fish traps on our country such as the on Piastre Station—at [13]

This material provides support to prima facie establish the rights to hunt and to fish on the application area.

Rights/interests (i)—the right to use the natural water resources of the application area including the beds and banks of watercourses
There is some evidentiary support for the right to use the natural water resources, for example the care and inferred use of waterholes and the importance of the Bulloo and Paroo rivers as cultural sites, camp sites and hunting and fishing sites.  However, I am not of the view that there is sufficient material that particularises the use of the natural water resources and the beds and banks of watercourses.
Therefore, as currently expressed I cannot find that this claimed right can be prima facie established.
Rights/interests (j)—the right to gather the natural products of the application area (including food, medicinal plants, timber, stone, ochre and resin) according to traditional laws and customs
The report by [Anthropologist 4] and McKellar (1984) both contain details that support and expand upon the information provided by the [Applicant 2] and [Applicant 1] in their affidavits.
Affidavit of [Applicant 2]:
	… I was shown … how to dig for witchetty grubs, how to catch boogles (crayfish) and mussels in the waterholes and when and where to collect other bush foods such as snotty gobble, wild banana, Quandongs, sugar bag and gidgee gum … shown where to collect bush medicines and how to use them … Duhngil (or wild orange) is only eaten by women and is used to alleviate menstrual pain … gathered the Pituri bush and it is used by our people to heal wounds. I collect dogwood to smoke children to prevent the bad spirits interfering with the sleep of the children (some of out people use the Gidgee to perform smoking ceremony). — at [11]

Affidavit of [Applicant 1]:
	My aunts showed me how to collect bush tucker such as Quandongs, gidgee gum, sugar bag and wild bana. I remember climbing trees [as a boy] for snotty gobble. I was also shown how to dig witchetty grubs and to boil th ePitchery bush to get rid of stomach aches and to heal wounds. The Pitchery Bush is also used by the men to smoke dwellings when somebody dies…—at[14]

This material provides support to prima facie establish the rights to gather the natural products of the application area.
Rights/interests (k)—the right to conduct ceremony on the application area
Rights/interests (l)—the right to participate in cultural activities on the application area
Rights/interests (f)—the right to hold meetings on the application area
The report by [Anthropologist 4] and McKellar (1984) both contain details that support and expand upon the information provided by the [Applicant 2] and [Applicant 1] in their affidavits.
Affidavit of [Applicant 2]:
	…My Aunty also told me about woman’s business that all young girls must know upon reaching puberty and about the “Mumberie” ceremony which is held to mark our journey from child to woman. My aunties also told me about the women’s ceremonial place at [place name deleted]… — at [9]

… I take the children of our people to our country and show them how to use the artefacts that scatter our land, how to gather twine from the stringy bark tree and how good sugar bag is to eat. I tell them of our stories for the paintings so that they may be passed on when they have children. — at [14]
Affidavit of [Applicant 1]:
	There are many important ceremonial sites on our country. There is an important men’s site at [place name deleted]. Other important sites exist in the caves at [place names deleted]. — at [9]

McKellar:
	The [place name deleted] meeting place was exclusively for males … Other meeting places included Toompine, South Comongin, North Comongin, Kroonkie and Ngumarra…— at [p.33]

Schedule F:
	Mardigan Traditional Owners conduct meetings in the application area for the purpose of instructing young people on traditional cultural practice and for discussion and observance of significant places. — at [9]

This material provides support to prima facie establish the rights to conduct ceremony, participate in cultural activities and hold meetings on the application area.
Rights/interests (m)—the right maintain places of importance under the traditional laws, customs and practices in the application are
Rights/interests (n)—the right to protect places of importance under traditional laws, customs and practices in the application area
The report by [Anthropologist 4] and McKellar (1984) both contain significant details that support and expand upon the information provided by the [Applicant 2] and [Applicant 1] in their affidavits.
Affidavit of [Applicant 1]:
	The elders have told me that I must visit the sacred sites on our land and that if I find that any sites have been desecrated or are in danger, I must tell them. Mardigan law tells me what I must do to look after our land. Quite often I visit our country to make sure that rock wells are not silted up and our sacred sites are not overgrown with vegetation— at [8]

Schedule F
	…maintenance and protection of two burial sites on Ningari Station. These burial grounds are of great significance to Mardigan people and have been fenced for their protection … regular visits to [Claimant  8 – name deleted]s grave, near South Comongin Station…— at [p.2]

Report written by [Anthropologist 4]
	The range of documented site types include: fishtraps, campsites, rock holes/ "native wells", artefact scatters, stone arrangements/ ceremonial grounds, burials, scarred trees— at [p.10]

This material provides support to prima facie establish the rights to maintain and protect places of importance under traditional laws, customs and practices in the application area.

Rights/interests (o)—the right to conduct burials on the application area
There is not sufficient material to prima facie establish the right to conduct burials on the application area. The material before me makes no direct reference to present burials conducted on the application area.
Rights/interests (p)—the right to speak for and make non-exclusive decisions about the application area
The application and additional material considered provides detail relevant to this right:
Schedule F:
	… members of the group continue to enjoy their right to contribute to some of the decisions made about prospective activity within the claim area. — at [p.16]

Report written by [Anthropologist 4]
	The documented use of Message-Sticks in the region indicates a system of notification, implying that access to Mardigan country and actions on that country by non-Mardigan people have always required permission under regional law and custom— at [p.6]

Contemporary claimants identify a potential for negative social, physical and spiritual consequences resulting from travelling through Mardigan country without permission from appropriate Mardigan people, or without the company of a Mardigan person. Mardigan people describe occasions where non-Mardigan people have received "signs" that they should not be where they are at that time on Mardigan country.— at [p.6]
This material provides support to prima facie establish the right to speak for and make non-exclusive decisions about the application area.
Rights/interests (q)—the right to cultivate and harvest native flora according to traditional laws and customs
Whilst there is detail regarding the harvesting of native flora contained in the material I have considered, there is not sufficient evidentiary material to prima facie establish a right to cultivate. Therefore, as currently expressed, I cannot find that this claimed right can be prima facie established.
Conclusion
I am satisfied, having considered all the information before me, that the rights as claimed listed below can be prima facie established under s. 190B(6) and should be registered. These rights seem to sit within the definition of native title rights and interests in s. 223 and I note also have not been found by the courts to fall outside the scope of that section.
2. Over areas where a claim to exclusive possession cannot be recognised, the Mardigan People claim the following rights and interests:
(a) the right to access the application area;
(b) the right to camp on the application area;
(c) the rights to erect shelters on the application area;
(d) the right to exist on the application area;
(e) the right to move about the application area;
(f) the right to hold meetings on the application area;
(g) the right to hunt on the application area;
(h) the right to fish on the application area;
(j) the right to gather the natural products of the application area (including food, medicinal plants, timber, stone, ochre and resin) according to traditional laws and customs;
(k) the right to conduct ceremony on the application area;
(l) the right to participate in cultural activities on the application area;
(m) the right maintain places of importance under the traditional laws, customs and practices in the application are;
(n) the right to protect places of importance under traditional laws, customs and practices in the application area;
(p) the right to speak for and make non-exclusive decisions about the application area
Section 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
Result
The application satisfies the condition of s. 190B(7).
Reasons
Under s. 190B(7), I must be satisfied that at least one member of the native title claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application. 
Sufficient material is provided at attachment F, at schedule M and in the affidavits regarding the traditional physical connection of members of the native title claim group. The material has been quoted at length in my consideration for both s. 190B(5) and s. 190B(6).
I am satisfied that at least one member of that group currently has a traditional physical connection with parts of the application area.
Section 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.
Delegate’s comments
Section 61A contains four subsections. The first of these, s. 61A(1), stands alone. However, ss. 61A(2) and (3) are each limited by the application of s. 61(4). Therefore, I consider s. 61A(1) first, then s. 61A(2) together with (4), and then s. 61A(3) also together with s. 61A(4). I come to a combined result at page 47.
No approved determination of native title: s. 61A(1)
A native title determination application must not be made in relation to an area for which there is an approved determination of native title.
Result
The application meets the requirement under s. 61A(1).
Reasons
The geospatial analysis dated 12 February 2007 and a search more recently reveals that there are no approved determinations of native title over the application area.
No Previous Exclusive Possession Acts (PEPAs): ss. 61A(2) and (4)
Under s. 61A(2), the application must not cover any area in relation to which
	a previous exclusive possession act (see s. 23B)) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act.

Under s. 61A(4), s. 61A(2) does not apply if:
	the only previous exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and

the application states that ss. 47, 47A or 47, as the case may be, applies to it.
Result
The application meets the requirement under s. 61A(2), as limited by s. 61A(4).
Reasons
Schedule B at paragraph 1 excludes from the application area any area covered by previous exclusive possession acts as defined in s.23B.

No exclusive native title claimed where Previous Non-Exclusive Possession Acts (PNEPAs): ss. 61A(3) and (4)
Under s. 61A(3), the application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where:
	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act.

Under s. 61A(4), s. 61A(3) does not apply if:
	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and

the application states that ss. 47, 47A or 47, as the case may be, applies to it.
Result
The application meets the requirement under s. 61A(3), as limited by s. 61A(4).
Reasons
Schedule B at paragraph 3 states that exclusive possession is not claimed over areas covered by a previous non-exclusive possession act.
Combined result for s. 190B(8)
The application satisfies the condition of s. 190B(8), because it meets the requirements of s. 61A, as set out in the reasons above.
Section 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or
	the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
	in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.

Delegate’s comments
I consider each sub-condition under s. 190B(9) in turn and I come to a combined result at page 48.
Result re s. 190B(9)(a)
The application satisfies the sub-condition of s. 190B(9)(a).
Reasons re s. 190B(9)(a)
The application at schedule Q states that ‘The Native Title Claim Group does not claim ownership of minerals, petroleum or gas that are wholly owned by the Crown’
Result re s. 190B(9)(b)
The application satisfies the sub-condition of s. 190B(9)(b).
Reasons re s. 190B(9)(b)
The application at schedule P states that ‘The application does not include a claim by the Native Title Claim Group to exclusive possession of all or part of an offshore place.’
Result re s. 190B(9)(c)
The application satisfies the sub-condition of s. 190B(9)(c).
Reasons re s. 190B(9)(c)
There is no information in the application or otherwise to indicate that any native title rights and/or interests in the application area have been extinguished.
Combined result for s. 190B(9)
The application satisfies the condition of s. 190B(9), because it meets all of the three sub-conditions, as set out in the reasons above.


[End of reasons]

Attachment A
Documents and information considered
The following lists all documents and other information that were considered by the delegate in coming to his/her decision about whether or not to accept the application for registration.

	The application as filed in the Federal Court on 17 January 2007, including attachments and affidavits;
	Reports of searches made of the Register of Native Title Claims, Federal Court Schedule of Applications, National Native Title Register and other databases to determine the existence of interests in the application area, namely, overlapping native title determination applications, s. 29 future act notices and the intersection between the Mardigan People application area and any gazetted representative body regions. These reports are found in a Geospatial Assessment and Overlap Analysis against the Tribunal’s databases dated 12 February 2007;
	Tribunal’s Geospatial Services geospatial assessment and overlap analysis of the external and internal boundary descriptions and mapping of the application area, GeoTrack 2007/0149, dated 12 February 2007;

Schedule R, Form 1 of the Mardigan People amended application filed 22 March 1999;
	McKellar, Hazel (1984) ‘Matya Mundu A History Of The Aboriginal People Of South West Queensland’, pp. 31—42 (provided to the Tribunal in approximately July 1998 for the purposes of NTDA QC99/15);

Additional information provided for the purposes of the registration test of NTDA QC99/15 in 1999, prepared from an anthropological report written by [Anthropologist 4] and peer reviewed by [Anthropologist 5];
An affidavit sworn by [Claimant 3] on 1 April 1999 for the purposes of NTDA QC99/15;
Additional information provided by Queensland South Native Title Services (QSNTS) on 1 May 2007 which contained the following in response to a preliminary assessment of the application made by the delegate on 20 March 2007:
	Submission in respect of s. 190C(2), s. 190C(3), s. 190C(4), s. 190C(5) and s. 190B(5)—which include quotes from a preliminary connection report, dated July 2000, by [Anthropologist 1]
Attachment A—File note of a meeting between [Anthropologist 1] and the research staff of QSNTS dated 17 February 2006
Attachment B—Copy of email from [Anthropologist 2] dated 18 April 2007 re clarification of differences b/n schedule A and list of ancestors as per authorisation 
Attachment C—Response by Mardigan applicant dated 28 October 2005 to recommendations of QSNTS
Attachment D—Report to the Court dated 19 April 2006 re agreements reached between claim groups
Attachment E—Copy of the order pertaining to the Mardigan claim group
Attachment F—Internal QSNTS memo dated 28 October 2005 re previous decision making process
Attachment G—Affidavit of [Person 3], Manager Community Relations of Queensland South Native Title Services and Mardigan claimant, affirmed 1 May 2007
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