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Registration test decision

Application name:
Western Yalanji Combined #5 and #7
Name of applicant:
Thomas Mitchell, Des Brickey and William Brady
State/territory/region:
Northern Queensland
NNTT file no.:
QC 07/4 
Federal Court of Australia file no.:
QUD 6003/01
Date application made:
26 April 2007
Name of delegate:
Louise Bygrave

I have considered this claim for registration against each of the conditions contained in ss. 190B and 190C of the Native Title Act 1993 (Cwlth).
For the reasons attached, I am satisfied that each of the conditions contained in ss. 190B and C are met. I accept this claim for registration pursuant to s. 190A of the Native Title Act 1993 (Cwlth).
For the purposes of s.190D(3), my opinion is that the claim satisfies all of the conditions in s. 190B.

Date of decision:       18 September 2007

___________________________________
Louise Bygrave
Delegate of the Native Title Registrar pursuant to
sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cwlth)

Reasons for decision
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Introduction
This document sets out my reasons for the decision to accept or not accept, as the case may be, the claimant application for registration. 
Section 190A of the Native Title Act 1993 (Cwlth) (the Act) requires the Native Title Registrar to apply a ‘test for registration’ to all claimant applications given to him under ss. 63 or 64(4) by the Registrar of the Federal Court of Australia (the Court). 
Delegation of the Registrar’s powers
I have made this registration test decision as a delegate of the Native Title Registrar (the Registrar). The Registrar delegated his powers regarding the registration test and the maintenance of the Register of Native Title Claims under ss. 190, 190A, 190B, 190C and 190D of the Act to certain members of staff of the National Native Title Tribunal (the Tribunal), including myself, on 30 July 2007. This delegation is in accordance with s. 99 of the Act. The delegation remains in effect at the date of this decision.
The test
In order for a claimant application to be placed on the Register of Native Title Claims, s. 190A(6) requires that I must be satisfied that all the conditions set out in ss. 190B and 190C of the Act are met. 
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included amongst the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Information considered when making the decision
Section 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I am also guided by the case law (arising from judgments in the courts) relevant to the application of the registration test. Amongst issues covered by such case law is the issue that some conditions of the test do not allow me to consider anything other than what is contained in the application while other conditions allow me to consider wider material.
Attachment A of these reasons lists all of the information and documents that I have considered in reaching my decision.
I have not considered any information provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’ (see s. 136A of the Act). Further, mediation is private as between the parties and is also generally confidential (see also ss. 136E and 136F).
Application overview
The Western Yalanji Combined #5 and #7 native title determination application (the application) is a re-engrossed amended application, which replaces the Western Yalanji #5 native title determination application that was accepted for registration on 1 March 2001 and the Western Yalanji #7 native title determination application that was accepted for registration on 2 February 2005. 
The re-engrossed amended application was filed pursuant to an order of the Federal Court made on 26 April 2007.  A copy was forwarded to the Tribunal pursuant to s. 64(4) of the Act on 8 May 2007.

Please note: All references to legislative sections refer to the Native Title Act 1993 (Cwlth), unless otherwise specified. The description of each condition of the registration test that appears prior to the delegate’s result and reasons is in many instances a paraphrasing of the relevant legislative section in the Act. Please refer to the Act for the exact wording of each condition.

Procedural and other conditions: s. 190C
Section 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
Delegate’s comment
I address each of the requirements under ss. 61 and 62 in turn and I come to a combined result for s. 190C(2) at page 15 below.
In the case of Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 (Doepel) at [16] Mansfield J stated that:
Section 190C(2) is confined to ensuring the application, and accompanying affidavits or other materials, contains what is required by ss 61 and 62.
His Honour also said at [39] in relation to the requirements of s. 190C(2):
…I hold the view that, for the purposes of s 190C(2), the Registrar may not go beyond the information in the application itself.
I am of the view that Doepel is authority for the proposition that when considering the application against the requirements of s. 190C(2), I am not to undertake any qualitative or merit assessment of the prescribed information or documents, except in the sense of ensuring that what is found in or with the application are the details, information or documents prescribed by ss. 61 and 62.
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
Result
The application meets the requirement under s. 61(1).
Reasons
Section 190C(2) provides that the Registrar must, amongst other things, be satisfied that the application contains all details and other information required by s. 61 of the Act.
I must consider whether the application sets out the native title claim group in the terms required by s. 61(1).  That is one of the procedural requirements to be satisfied to secure registration:            s. 190A(6)(b). If the description of the native title claim group in the application indicates that not all persons in the native title group are included, or that it is in fact a sub-group of the native title claim group, then the requirements of s. 190C(2) would not be met and the claim would not be accepted for registration: Doepel at [36].
This consideration does not involve me going beyond the information contained in the application and, in particular does not require me to undertake some form of merit assessment of the material to determine whether I am satisfied that the described native title claim group is the correct native title claim group. In saying this, I refer to the following statements of Mansfield J in Doepel:
My view that s. 190C(2), relevantly to the present argument, does not involve the Registrar going beyond the application, and in particular does not require the Registrar to undertake some form of merit assessment of the material to determine whether he is satisfied that the native title claim group as described is in reality the correct native title claim group, is fortified by s. 190B(3).  It imposes one of the merit requirements for accepting a claim for registration: s. 190A(6)(a).  Its focus also is not upon the correctness of the description of the native title claim group, but upon its adequacy so that members of any particular person in the identified native title claim group can be ascertained. It, too, does not require any examination of whether all the named or described persons do in fact qualify as members of the native title claim group.  Such issues may arise in other contexts, including perhaps at the hearing of the application, but I do not consider that they arise when the Registrar is faced with the task of considering whether to accept a claim for registration—at [37].  
In light of Doepel, I confine my considerations to the information contained in the application itself.
The description of the persons in the native title claim group is found in Schedule A of the application, which states:
The native title claim group is known to itself and all neighbouring Aboriginal groups as the Western Yalanji.  The group is often also referred to as the ‘Maytown Mob’ or Wulburrwarra, after the English and Aboriginal names of a central site in their traditional country (Maytown/Wulburrjuburr). The group is continuous both in terms of descent, and in terms of continuous transmission of the Western Yalanji identity from the group of the same name recorded in and around the claim areas late last century, and in various written sources since…  The current membership of the group is primarily identified by the principle of cognatic descent (descent traced through either one’s father or one’s mother). Descent is traced from a limited set of persons recognised in the regional Aboriginal community as associated with the Western Yalanji/Maytown identity, and the claim area, soon after European occupation. By these descent principles, the current membership of the Western Yalanji consists of descent groups listed below by their surnames, together with the apical ancestors from whom they trace their descent:
There then follows a list of 18 descent groups, each of which is named according to the family surname by which the group is known and the apical ancestors from whom current members of the group are descended.
There is nothing on the face of the description in Schedule A to indicate that the native title claim group described does not include all the persons who, according to their traditional laws and customs, hold the common or group rights and interests comprising the native title claimed.  
For these reasons, I am satisfied that the description of the persons in the native title claim group meets the requirement in s. 61(1), as imposed by s. 190C(2).

Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
Result
The application meets the requirement under s. 61(3).
Reasons
The name and address for service of the applicant appear at Part B of the application. 
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
Result
The application meets the requirement under s. 61(4).
Reasons
The application provides a description of the persons in the native title claim group.  It is my view that the application complies with s. 61(4) and the issue of whether there is a sufficiently clear description so that it can be ascertained whether any particular person is a person in the native title claim group is to be decided by me under the corresponding merit condition in s. 190B(3): see Gudjala #2 v Native Title Registrar [2007] FCA 1167 at [31] (Gudjala).
Application in prescribed form: s. 61(5)
The application must:
	be in the prescribed form,

be filed in the Federal Court,
contain such information in relation to the matters sought to be determined as is prescribed, and 
be accompanied by any prescribed documents and any prescribed fee.
Result
The application meets the requirement under s. 61(5).
Reasons
s. 61(5)(a)
The application is in the form prescribed by Regulation 5(1)(a) Native Title (Federal Court) Regulations 1998.

s. 61(5)(b)
The application was filed in the Federal Court as required pursuant to s. 61(5)(b).
s. 61(5)(c)
The application meets the requirements of s. 61(5)(c) as, for the reasons outlined below in relation to s. 62, it does contain the information prescribed by s. 62.  
s. 61(5)(d)
As required by s. 61(5)(d), the application is accompanied by the prescribed documents, being the applicant affidavits prescribed by s. 62(1)(a).  I refer to my reasons in relation to s. 62(1)(a) below. 
I note that s. 190C(2) only requires me to consider details, other information and documents required by ss. 61 and 62.  I am not required to consider whether the application has been accompanied by the payment of a prescribed fee to the Federal Court. 
For the reasons outlined above, it is my view that the requirements of s. 61(5) are met.
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an entry in the National Native Title Register, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
stating the basis on which the applicant is authorised as mentioned in subparagraph (iv).
Result
The application meets the requirement under s. 62(1)(a).
Reasons
Section 62(1)(a) provides that the application must be accompanied by an affidavit sworn/affirmed by the applicant in relation to the matters specified in subparagraphs (i) to (v).  To satisfy the requirements of s. 62(1)(a), the persons comprising the applicant may jointly swear/affirm an affidavit or alternatively, each of the persons may swear/affirm an individual affidavit.
The application is accompanied by affidavits from each person jointly comprising the applicant, namely: [Applicant 2 – name deleted] dated 30 March 2007; [Applicant 3 – name deleted] dated 23 March 2007; and [Applicant 1 – name deleted] dated 30 March 2007. Each of these affidavits are signed by the deponent and competently witnessed.  I am satisfied that each of the affidavits sufficiently address the matters required by     s. 62(1)(a)(i)–(v). 
I am satisfied the application meets the requirements of s. 62(1)(a).

Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s.62(2). 
Delegate’s comment
My decision regarding this requirement is the combined result I come to for s. 62(2) below. Subsection 62(2) contains eight (8) paragraphs (from (a) to (h)), and I address each of these sub-requirements in turn, as follows immediately here. My combined result for s. 62(2) is found at page 15 below and is one and the same as the result for s. 62(1)(b) here.
Result
The application meets the requirement under s. 62(1)(b).
Information about the boundaries of the area: s.62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
Result
The application meets the requirement under s. 62(2)(a).
Reasons
Schedule B of the application refers to Attachment B, which contains: 
	Attachment #5 B1, a description of the land within the Western Yalanji #5 native title application; 
	Attachment #7 B1, a description of the land within the Western Yalanji #7 native title application, and the exclusion of the Mining Lease ML 20257 from the application area; and
	Attachment #5 B2, a description of the Mining Lease ML 20239 excluded from the application area.

On the basis of the information in Schedule B and Attachment B, the application satisfies               ss. 62(2)(a)(i) and 62(2)(a)(ii). 
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
Result
The application meets the requirement under s. 62(2)(b).

Reasons
Schedule C of the application refers to Attachment C, which consists of the following six (6) maps:
	Attachment #5 C1, a locality map; 
	Attachment #5 C2, a blin map of the area formerly in Western Yalanji #5; 
	Attachment #5 C3, a survey plan of the claim area formerly in Western Yalanji #5; 
	Attachment #5 C4, map area of the claim formerly in Western Yalanji #5; 
	Attachment #7 C1, map area of the claim formerly in Western Yalanji #7; and
	Attachment, ‘combined map’—showing the external boundary of the combined claim area.

I am satisfied that s. 62(2)(b) is met.
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
Result
The application meets the requirement under s. 62(2)(c).
Reasons
Schedule D refers to Attachment D, which is a copy of the State Tenure Search of the area formerly within the Western Yalanji #5 claim undertaken on 6 February 2001. 
There is no information before me to indicate that the applicant has made any other searches of the kind described in this section.
I am satisfied that the application meets the requirements of s. 62(2)(c).
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
Result
The application meets the requirement under s. 62(2)(d).
Reasons
Schedule E contains a description of the claimed native title rights and interests. The description does not merely consist of a statement to the effect that the native title rights and interests claimed are all the native title rights and interests that may exist, or that have not been extinguished, at law.
I am satisfied that the requirements of s. 62(2)(d) are met.
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
Result
The application meets the requirements under s. 62(2)(e).
Reasons
The decision in Queensland v Hutchinson [2001] FCA 416 (Hutchinson) at [25] is authority for the proposition that the general description of the factual basis must be contained in the application and cannot be the subject of additional information provided separately to the Registrar or his delegate.
A general description of the factual basis on which it is asserted that the native title claimed exists and for the particular assertions in s. 62(e)(i)–(iii) is found at Schedules A, F, G and M, and also in Attachments F and R of the application. 
I am satisfied that the application meets the requirements of s. 62(2)(e).
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
Result
The application meets the requirement under s. 62(2)(f).
Reasons
Schedule G provides a list of nine (9) activities which members of the native title claim group currently carry out on the application area.
I am satisfied that the information provided in Schedule G meets the requirements of s. 62(2)(f).

Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
Result
The application meets the requirement under s. 62(2)(g).
Reasons
Schedule H states that the applicant is not aware of any native title determination applications entered on the Register of Native Title Claims covering any parts of the area claimed in this application.
I am satisfied that the procedural requirements of s. 62(2)(g) are met.
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
Result
The application meets the requirement under s. 62(2)(h).
Reasons
Schedule I refers to Attachment I, which lists the s. 29 notices affecting the former Western Yalanji #5 claim and the former Western Yalanji #7 claim.  
Attachment I indicates four (4) ‘active’ s. 29 notices covering part of the application area: QS06/136; QS06/249; QS06/290; and QS06/292. An assessment of s. 29 notices by the Tribunal’s Geospatial Services (GeoTrack number 2007/0833) dated 3 June 2007 shows that the notification dates for these s. 29 notices are 28 June 2006 for QS06/136; 4 October 2006 for QS06/249; 12 December 2006 for QS06/290; and 13 December 2006 for QS06/292. As these dates are past, these s. 29 notices do not affect this registration test decision.
An internal Tribunal email from [Tribunal Staff 1 – name deleted] to [Tribunal Staff 2 – name deleted] dated 20 June 2007 indicates a ‘new’ tenement application, EPM15175, which was notified on 27 June 2007 with a four (4) month closing date of 27 October 2007. The Registrar will use his ‘best endeavours’ to test this s. 29 notice within the statutory timeframe. As this latest notice was issued after the last amendment of the application in April 2007, the details of it are not required to be in the application.   
I am satisfied that the application meets the requirements of s. 62(2)(h).

Combined result for s. 62(2)
The application meets the combined requirements of s. 62(2), because it meets each of the sub-requirements of ss. 62(2)(a) to (h), as set out above. See also the result for s. 62(1)(b) above.
Combined result for s. 190C(2)
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons above.
Section 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and
	the previous application was on the Register of Native Title Claims when the current application was made, and

the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
Result
The application satisfies the condition of s. 190C(3).
Reasons
A search of the Register of Native Title Claims indicates that there are two (2) applications on the Register of Native Title Claims that cover the whole or part of the claim area: Western Yalanji #5 and Western Yalanji #7. An assessment by the Tribunal’s Geospatial Services (GeoTrack number 2007/0833) dated 3 June 2007 confirms this information.  I am satisfied that these claims cover the identical area, and are one and the same as the Western Yalanji Combined #5 and #7 application. 
There are no other overlapping applications and I am not required to consider this matter further.
I am satisfied that the requirements of s. 190C(3) are met.
Section 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied either that:
	the application has been certified under s. 203BE, or under the former s. 202(4)(d), by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Under s. 203BE(4), certification of a claimant application by a representative body must:
	include a statement to the effect that the representative body is of the opinion that the requirements of ss. 203BE(2)(a) and (b) have been met (regarding the representative body being of the opinion that the applicant is authorised and that all reasonable efforts have been made to ensure the application describes or otherwise identifies all the persons in the native title claim group), and

briefly set out the body’s reasons for being of that opinion, and
where applicable, briefly set out what the representative body has done to meet the requirements of s. 203BE(3)(regarding overlapping applications).

Under s. 190C(5), if the application has not been certified, the application must:
	include a statement to the effect that the requirement in s. 190C(4)(b) above has been met (see s. 251B, which defines the word ‘authorise’), and

briefly set out the grounds on which the Registrar should consider that the requirement in s. 190C(4)(b) above has been met.
Result
I must be satisfied that the circumstances described by either ss. 190C(4)(a) or (b) are the case, in order for the condition of s. 190C(4) to be satisfied. 
For the reasons set out below, I am satisfied that the circumstances described by s. 190C(4)(b) are the case in this application, including that the condition of s. 190C(5) is met.
Reasons
The application is not certified pursuant to s. 190C(4)(a).  Therefore, I must be satisfied that the application meets the requirements of s. 190C(4)(b). Authorisation is defined in s. 251B and provides, in summary, that where there is a process of decision-making under traditional law and custom for authorising things of this kind then that process must be complied with (s. 251B(a)). Where there is no such process, the native title claim group may authorise the applicant in accordance with a process of decision-making agreed to and adopted by the group (s. 251B(b)).  
It is clear as a matter of law that the requirement that the applicant be authorised by ‘all the persons’ in the native title claim group does not necessarily mean that each and every member of the claim group must authorise the applicant (see Moran v Minister for Land and Water Conservation for the State of NSW [1999] FCA 1637, Wilcox J and O’Loughlin J, Quall v Risk [2001] FCA 378 at [33-34]). The Act simply requires all those persons who need to authorise an applicant according to traditional law and custom, or an agreed and adopted process, do so.  There may well be individual members of the claim group who for one reason or another are incapable of authorising an applicant, for example because they are of unsound mind, ill, or unable to be located, or are disinclined to do so for whatever reason.
There are two limbs to s. 190C(4)(b) compliance. The first limb states that the Registrar must be satisfied that the applicant is a member of the native title claim group. Under the second limb, the Registrar must be satisfied that the applicant is authorised by all the other persons in the native title claim group to make the application and deal with matters arising in relation to it. In accordance with s. 190C(5), the Registrar cannot be satisfied of compliance with s. 190C (4)(b) unless the application: 
(a)	includes a statement to the effect that the requirement set out in paragraph (4)(b) has been met; and
(b)	briefly sets out the grounds on which the Registrar should consider that it has been met.
Schedule R states that ‘the application has been authorised by members of the native title claim group in a manner consistent with traditional law and custom of the Western Yalanji people…’ and refers to affidavits contained in Attachment R to the application. These affidavits are:
	Attachment R1, affidavit of [Applicant 2 – name deleted] dated 30 March 2007; 
	Attachment R2, affidavit of [Applicant 3 – name deleted] dated 23 March 2007; 
	Attachment R3, affidavit of [Applicant 1 – name deleted] dated 30 March 2007; and 
	Attachment R4, affidavit of [Relation – name deleted] dated 5 February 2007.

I also consider information in Attachment F2, affidavit of [Applicant 3 – name deleted] dated 17 March 1999, and Attachment F3, affidavit of [Applicant 2 – name deleted] dated 5 January 2005.
I note that the spelling of [Applicant 3 – name deleted] name in the affidavit dated 17 March 1999 is [Applicant 3 – name deleted]. For the purposes of this application, I accept that these refer to one and the same person. I will use the spelling in the application, [Applicant 3 – name deleted], in this registration test decision.
First limb – the applicant is a member of the native title claim group
I am satisfied that each of the three (3) persons who jointly comprise the applicant is a member of the native title claim group. I note the statement to this effect at Schedule R, supported by the testimony in the s. 62(1)(a) affidavits indicating that these persons have been chosen as the applicant because of their status within the native title claim group. I further note that each of the three (3) persons who jointly comprise the applicant shares a surname with a descent group identified in Schedule A.
I am satisfied that the first limb of s. 190C(4(b) is met. 
Second limb – the applicant is authorised to make the application and to deal with matters arising in relation to it
Each of the s. 62(1)(a) affidavits of the applicant include the following statement:
On the 18th October 2006 a further meeting of Western Yalanji people was held at Mareeba where it was decided that the Western Yalanji #5 claim and the Western Yalanji #7 claim should be combined and that [Applicant 3 – name deleted]and [Applicant 2 – name deleted] as the current Applicants on the Western Yalanji #7 claim and [Applicant 1 – name deleted], who is the current Applicant on the Western Yalanji #5 claim, should be the persons who make [sic] form the Applicant on the combined claim and…were authorised by the Western Yalanji people to be the Applicants [sic]. 
I am therefore satisfied that the application includes a statement to the effect that the second limb of the authorisation condition is met, as required by s. 190C(5)(a).
I am also satisfied that the application briefly sets out the grounds on which the Registrar should consider that the second limb of the authorisation condition has been met, as required by                s. 190C(5)(b). I am of the view that this requirement is satisfied by information provided at Schedule R and the s. 62(1)(a) affidavits of those persons jointly comprising the applicant.
I will now proceed to consider whether I am satisfied that the second limb of the authorisation condition has been met. In doing so, I note that I am not confined to the information provided in the application and accompanying affidavits (Western Australia v Strickland [2000] FCA 652 at [28] and [78]).
The affidavit of [Relation – name deleted]dated 5 February 2007 (paragraphs 3–16) describes the authorisation process to combine the Western Yalanji Native Title Determination Application QUD6003/01 (Western Yalanji #5) and the Western Yalanji Native Title Determination Application QUD03/05 (Western Yalanji #7). This authorisation process included (in summary form):
	The Western Yalanji families, through the Western Yalanji Working Group, considered and discussed the combination of the Western Yalanji claims in accordance with traditional decision-making processes whereby the elders consult their family and the elders from the other families.

The Western Yalanji Working Group expressed a desire to combine the Western Yalanji claims to the North Queensland Land Council (NQLC). 
	The NQLC consequently arranged and attended a number of Western Yalanji Working Group meetings to discuss the issue and the NQLC was requested to arrange the appropriate community meeting to authorise the combination of claims.
	On 29 September 2006, all persons on the NQLC databases identified as being Western Yalanji were sent notices by mail about an authorisation meeting for all Western Yalanji people to be held on 18 October 2006 in Mareeba.
On 30 September 2006, an advertisement was placed in the Cairns (Weekend) Post stating that a Western Yalanji authorisation meeting will be held on 18 October 2006 in Mareeba.
	A meeting was held on 18 October 2006 at Mareeba, where the elders of each family group reached a consensus to authorise the combination of Western Yalanji People #5 and #7, and authorised [Applicant 2 – name deleted], [Applicant 3 – name deleted] and [Applicant 1 – name deleted] to be the persons forming the applicant and to deal with matters arising in the claim. 
In accordance with Western Yalanji traditional laws and customs, there were sufficient Western Yalanji people present to make and authorise this decision.
While the notice and advertisement indicate that the intention of the meeting on 18 October 2006 was to authorise ‘the combining of Western Yalanji #4 claim, Western Yalanji #5, Western Yalanji #6 claim, Western Yalanji #7 and the proposed Western Yalanji “broad based” claim’, I am satisfied that the outcome of the meeting, being the combination of Western Yalanji #5 and Western Yalanji #7, was not inconsistent with the intention of the meeting.
The material in Attachment T, which outlines the traditional laws and customs relating to Western Yalanji authorisation processes, indicates the native title claim group has a process of decision-making that must be complied with in authorising the applicant under the traditional laws and customs of the native title group. I accept the evidence that the traditional decision-making process of the Western Yalanji requires elders to consult their family and the elders from the other families, and I am satisfied that the persons who jointly comprise the applicant are authorised by the persons in the group in accordance with this traditional decision-making process. 
I am therefore satisfied that the requirements of the second limb of s. 190C(4)(b) are met.
In conclusion, I am satisfied that the requirements of s. 190C(4)(b) are met.

Merit conditions: s. 190B
Section 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
Delegate’s comment
I consider whether the condition of s. 190B(2) is met firstly with respect to what is required by s. 62(2)(a) and then with respect to what is required by s. 62(2)(b). I come to a combined result for whether or not s. 190B(2) as a whole is met at page 21 below.
Information regarding external and internal boundaries: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables identification of the boundaries of:
	the area covered by the application, and
	any areas within those boundaries that are not covered by the application.

Result
The application satisfies the condition of s. 190B(2) with respect to what is required by s. 62(2)(a).
Reasons
External boundaries
Schedule B refers to Attachment B for a description of the area covered by the application. Attachment B comprises:
	Attachment #5 B1, which provides a description of the land within the Western Yalanji #5 native title application; 
	Attachment #7 B1, which provides a description of the land within the Western Yalanji #7 native title application, and the exclusion of the Mining Lease ML 20257 from the application area; and
	Attachment #5 B2, which describes the area of the Mining Lease ML 20239 excluded from the application area.  

Schedule B also refers to Mining Lease ML20239 and Mining Lease ML 20257, both of which are excluded from the application area, and includes a list of general exclusions from the application area in paragraphs B–E. 
Schedule C refers to Attachment C, which consists of the following six (6) maps: 
	Attachment #5 C1, a locality map; 
	Attachment #5 C2, a blin map of the area formerly in Western Yalanji #5; 
	Attachment #5 C3, a survey plan of the claim area formerly in Western Yalanji #5; 
	Attachment #5 C4, map area of the claim formerly in Western Yalanji #5; 
	Attachment #7 C1, map area of the claim formerly in Western Yalanji #7; and 
	Attachment, ‘combined map’—showing the external boundary of the combined claim area.

I am satisfied that the ‘combined map’ at Attachment C contained in the application shows the external boundaries of the claim area.
I also note that an assessment prepared by the Tribunal’s Geospatial Services (GeoTrack number 2007/0833) dated 3 June 2007 confirms that the descriptions and map are consistent and identify the application area with reasonable certainty.
I am satisfied that the application area is clearly described at Attachment B (written description) and Attachment C (map showing external boundaries).  This information enables the area covered by the application to be located with reasonable certainty.  
For these reasons, I am satisfied that the requirements of s. 190B(2) and s. 62(2)(a)(i) are met in relation to the external boundaries of the application area.
Internal boundaries
The description of areas within the external boundaries which are not covered by the application is found at Schedule B and Attachment B of the application. Attachment #5 B2 states that Mining Lease 20239 is excluded from the application area and Attachment #7 B1 notes that Mining Lease 20257 is excluded from the application area.
I am satisfied that the Mining Lease 20239 identified in Attachment #5 B2 as excluded from the application area and Mining Lease 20257 identified in Attachment #7 B1 as excluded from the application area can be referenced with reasonable certainty, because they are identified by the number by which they known in the State of Queensland’s Department of Natural Resources and Waters.  
The general exclusion of other areas found in Schedule B is undertaken by a class exclusion which states that areas covered by the types of tenures described in s. 23B of the Act are excluded from the application area.  Any areas where native title has otherwise been extinguished are also excluded from the area of the application.  Schedule B states that if any of these areas fall within the exceptions identified in sections 23B(9) to (10) or in sections 47, 47A or 47B of the Act, then the area is not excluded from this application.  
I am of the view that the stated exclusion amounts to information that enables areas not covered by the application to be identified with reasonable certainty. While research of tenure data held by the State of Queensland may be required, it is reasonable to expect that the task can be done on the basis of information provided by the applicant.  
For these reasons, I am satisfied that the application complies with s. 190B(2) and s. 62(2)(a)(ii).

Map of external boundaries: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
Result
The application satisfies the condition of s. 190B(2) with respect to what is required by s. 62(2)(b).
Reasons
For the reasons outlined above in s. 62(2)(a), I am satisfied that the application meets the requirement of s. 190B(2) and s. 62(2)(b).
Combined result for s. 190B(2)
The application satisfies the condition of s. 190B(2) as a whole.
Section 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or
	the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.

Result
The application satisfies the condition of s. 190B(3).
Reasons
In Doepel at [51], Mansfield J stated that:
The focus of s. 190B(3)(b) is whether the application enables the reliable identification of persons in the native title claim group.  Section 190B(3) has two alternatives.  Either the persons in the native title claim group are named in the application: subs 3(a).  Or they are described sufficiently clearly so it can be ascertained whether any particular person is in that group:  subs (3)(b).  Although subs (3)(b) does not expressly refer to the application itself, as a matter of construction, particularly having regard to subs (3)(a), it is intended to do so. 
And at [37], Mansfield J states that the focus of s. 190B(3) is not ‘upon the correctness of the description of the native title claim group, but upon its adequacy so that the members of any particular person in the identified native title claim group can be ascertained’.
Mansfield J also states at [16] that s. 190B(3) has ‘requirements which do not appear to go beyond consideration of the terms of the application’.  In accordance with these comments, I have confined my considerations to the information contained in the application itself.
As outlined above under s. 61(1), the description of the persons in the native title claim group is found in Schedule A of the application, which states:
The native title claim group is known to itself and all neighbouring Aboriginal groups as the Western Yalanji.  The group is often also referred to as the ‘Maytown Mob’ or Wulburrwarra, after the English and Aboriginal names of a central site in their traditional country (Maytown/Wulburrjuburr). The group is continuous both in terms of descent, and in terms of continuous transmission of the Western Yalanji identity from the group of the same name recorded in and around the claim areas late last century, and in various written sources since…  The current membership of the group is primarily identified by the principle of cognatic descent (descent traced through either one’s father or one’s mother). Descent is traced from a limited set of persons recognised in the regional Aboriginal community as associated with the Western Yalanji/Maytown identity, and the claim area, soon after European occupation. By these descent principles, the current membership of the Western Yalanji consists of descent groups listed below by their surnames, together with the apical ancestors from whom they trace their descent:
There then follows a list of 18 descent groups, each of which is named according to the family surname by which the group is known and the apical ancestors from whom current members of the group are descended.  The membership of some of these descent groups includes adopted persons.
Schedule A does not name the persons in the native title claim group for the purposes of                 s. 190B(3)(b).  I must therefore be satisfied that the requirements of s. 190B(3)(b) are met, namely that the persons in the native title claim group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.  In accordance with Doepel, that description must appear in the application itself.  
In my view, s. 190B(3)(b) requires that an objective method of determining who is in the claim group be described in the application.  The point that some factual inquiry may be required to ascertain whether or not a person is in a claim group does not mean that the group has not been sufficiently described: see Western Australia v Native Title Registrar (1999) 95 FCR 93 at [67].   
In Ward v Registrar, National Native Title Tribunal [1999] FCA 1732 at [25] – [27], Carr J stated that the test under s. 190B(3)(b) is whether the group is described sufficiently clearly so that it can be ascertained whether any particular person is in the group, i.e. by a set of rules or principles.  However, this does not necessarily mean that any formula will be sufficient to meet the requirements of s. 190B(3)(b).  It is for the Registrar or his delegate to determine whether or not the description is sufficiently clear and the matter is largely one of degree with a substantial factual element. 
I accept that a description of the native title claim group, in terms of named apical ancestors and their biological and adopted descendants, is acceptable under s. 190B(3)(b).  By referencing the identification of members of the native title claim group to named apical ancestors, I am of the view that it is possible to objectively verify the identity of members of the claim group, such that it can be clearly ascertained whether any particular person is in the group.
As there is no explanation in Schedule A about the way in which people are adopted into the claim group, I will assume that adoption is in accordance with the relevant laws of Australia.  On that basis I am able to find that there is an objective method of ascertaining those persons adopted into the claim group.
For the above reasons, I am satisfied that the requirements of s. 190B(3)(b) are met.
Section 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
Result
The application satisfies the condition of s. 190B(4).
Reasons
Section 190B(4) requires the Registrar or his delegate to be satisfied that the description contained in the application of the claimed native title rights and interests is sufficient to allow the rights and interests to be readily identified. For the purposes of the condition, then, only the description contained in the application can be considered (Doepel at [16]).
Section 62(2)(d) requires that the application contain:
a description of the native title rights and interests claimed in relation to particular land or waters (including any activities in exercise of those rights and interests) but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law. 
This terminology suggests that Parliament intended to screen out applications that describe native title rights and interests in a manner that is vague or unclear.
It may be argued that the use of the phrases ‘native title’ and ‘native title rights and interests’ in    s. 190B(4) are used to exclude any rights and interests that are claimed but are not native title rights and interests as defined by s. 223.
Section 223(1) states:
The expression native title or native title rights and interests means the communal, group or individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or waters, where:
(a)	the rights and interests are possessed under the traditional laws acknowledged, and the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and
(b)  	the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the land or waters; and
(c)	the rights and interests are recognised by the common law of Australia.
Schedule E contains the following description of the claimed native title rights and interests:
In relation to land where there has been no prior extinguishment of native title or where section 238 (the non-extinguishment principle) applies the applicants claim exclusive possession occupation use and enjoyment of the land to the exclusion of all others pursuant to the traditional laws and customs of the claim group but subject to the valid laws of the Commonwealth of Australia and the State of Queensland.
With respect to all other areas within the claim area the native title rights and interests claimed are not to the exclusion of all others and are the rights to:
(i) have access to the claim area For consistency, I have used the same numbering as the application.;
(ii) to use the claim area;
(ii) to use the cultural resources of the claim area;
(iii) to maintain the claim area;
(iv) conserve the cultural resources of the claim area;
(v) protect the claim area and the cultural resources of the claim area for the benefit of the native title holders;
(vi) care for the claim area for the benefit of the native title holders;
(vii) use the claim area for social purposes;
(viii) use the claim area for cultural purposes;
(ix) use the claim area for economic purposes;
(x) use the claim area for religious purposes;
(xi) use the claim area for spiritual purposes;
(xv) use the claim area for customary purposes;
(xvi) use the claim area for traditional purposes;
(xvii) reside on the claim area;
(xviii) camp on the claim area;
(xix) travel across the claim area;
(xviii) exercise rights of use and disposal over the cultural resources of the claim area;
(xx) exercise and carry out economic life on the claim area;
(xxi) creation of materials using the resources of the claim area;
(xxii) the growing of plants and vegetation on the claim area;
(xxiii) the production of plants and vegetation on the claim area;
(xxiv) conducting husbanding of plants and vegetation on the claim area;
(xxv) harvesting plants and vegetation from the claim area;
(xxvi) exchange of that which is produced by the exercise of the native title rights and interests;
(xxvii) discharge cultural, spiritual, traditional and customary rights, duties, obligations and responsibilities on, in relation to, and concerning the claim area and its welfare;
(xxviii) to conduct secular activities on the claim area;
(xxix) to conduct cultural activities on the claim area;
(xxx) to conduct ritual activities on the claim area;
(xxxi) construct and maintain structures for the purpose of exercising the Native Title;
(xxxii) preserve sites of significance to the Native Title holders and other Aboriginal people on the claim area;
(xxiv) conduct burials on the claim area;
(xxv) maintain the cosmological relationship beliefs, practices and institutions through proper and appropriate custodianship of the claim are to ensure the continued vitality of culture, and the well being of the Native Title holders;
(xxvi) transmit native title rights and interest in relation to the claim area in accordance with custom and tradition;
(xxvii) resolve disputes between the Native Title holders and other Aboriginal persons in relation to the claim area; and
(xxxviii) determine who are the Native Title holders in relation to the claim area.
To avoid doubt, references to cultural resources include natural and traditional resources.
Provided that the native title rights and interests for both exclusive and non exclusive areas are both subject to the:
(a) valid laws of the State of Queensland and the Commonwealth of Australia; and
(b) rights (past or present) conferred upon persons pursuant to the valid laws of the   Commonwealth and the laws of the State of Queensland, and
The asserted native title rights and interests for both exclusive and non exclusive areas do not include a claim to ownership of any minerals, petroleum or gas wholly owned by the Crown in a manner which is inconsistent with continuing native title rights and interest residing in those substances.
To meet the requirements of s. 190B(4), I need only be satisfied that at least one (1) of the rights and interests claimed is sufficiently described for it to be readily identifiable.
I am not satisfied that the following rights and interests claimed at Schedule E are readily identifiable for the purposes of s. 190B(4) because the intended meaning of these rights and interests is not clear: 
	(xxvi) exchange of that which is produced by the exercise of the native title rights and interests;
(xxvii) discharge cultural, spiritual, traditional and customary rights, duties, obligations and responsibilities on, in relation to, and concerning the claim area and its welfare;
	(xxviii) to conduct secular activities on the claim area; 
	(xxxi) construct and maintain structures for the purpose of exercising the Native Title; and
(xxv) maintain the cosmological relationship beliefs, practices and institutions through proper and appropriate custodianship of the claim area to ensure the continued vitality of culture, and the well being of the Native Title holders.
I am satisfied that the remaining rights and interests claimed by the applicants at Schedule E are readily identifiable for the purposes of s.190B(4).
I also have considered the following description of native title rights and interests in Schedule E:
The asserted native title rights and interests for both exclusive and non exclusive areas do not include a claim to ownership of any minerals, petroleum or gas wholly owned by the Crown in a manner which is inconsistent with continuing native title rights and interests residing in those substances.
I have read this description in light of the information provided at Schedule Q, namely that ‘the native title claim group does not claim ownership of minerals, petroleum or gas where they are wholly owned by the Crown’ and I understand this description to mean the same as the description in Schedule Q, that ‘the native title claim group does not claim ownership of minerals, petroleum or gas where they are wholly owned by the Crown’.
I am satisfied that the requirements of s. 190B(4) are met.
Section 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and
	that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and

that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
Delegate’s comments
I consider each of the three assertions set out in the three (3) paragraphs of s. 190B(5) in turn and come to a combined result for s. 190B(5) at page 33 below.
I have read the decisions for the Western Yalanji #5 and Western Yalanji #7 native title applications, and I have reached an independent decision on the merits of the factual basis for claimed native title. 
For satisfaction of s. 190B(5), the Registrar or his delegate is not limited to consideration of statements contained in the application (as for s. 62(2)(e)) but may refer to additional material supplied to the Registrar under this condition: Martin v Native Title Registrar [2001] FCA 16 (Martin) and Doepel at [16]. Regard will be had to the application as a whole, subject to s. 190A(3); regard may also be had to relevant information that is not contained in the application. The provision of material disclosing a factual basis for the claimed native title rights and interests is the responsibility of the applicant. It is not a requirement that the Registrar (or his delegate) undertake a search for this material:  Martin at [23].
In Hutchinson, Kiefel J said that ‘[s]ection 190B(5) may require more than [s. 62(2)(e)], for the Registrar is required to be satisfied that the factual basis asserted is sufficient to support the assertion. This tends to assert a wider consideration of the evidence itself, and not of some summary of it’.  For each native title right or interest claimed, there should be some factual material that demonstrates the existence of the traditional law and custom of the native title claim group that gives rise to the right or interest. 
In Doepel, Mansfield J stated at [17] that:
Section 190B(5) is carefully expressed.  It requires the Registrar to consider whether the ‘factual basis on which it is asserted’ that the claimed native title rights and interests exist ‘is sufficient to support the assertion’.  That requires the Registrar to address the quality of the asserted factual basis for those claimed rights and interests; but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests.  In other words, the Registrar is required to determine whether the asserted facts can support the claimed conclusions.  The role is not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts.
In essence, I must be satisfied, pursuant to s. 190B(5), that a sufficient factual basis is provided to support the assertion that the rights and interests claimed in the application exists. In particular, I must be satisfied that the factual basis provided is sufficient to support the assertions that the native title claim group have, and their predecessors had, an association with the area claimed; the traditional laws and customs, acknowledged and observed by the native title group exist; and the native title claim group continue to hold native title in accordance with those traditional laws and customs.
I have also relied upon the High Court’s decision in Members of the Yorta Yorta Aboriginal Community v State of Victoria [2002] HCA 58 (Yorta Yorta), particularly those passages at [50] to [56] and again at [82] to [89]. In that decision, the majority of the High Court noted that the word ‘traditional’ refers to a means of transmission of law or custom, and conveys an understanding of the age of traditions. Their Honours said that ‘traditional’ laws and customs are those normative rules which existed or were ‘rooted in pre-sovereignty traditional laws and customs’: at [46], [79]. This normative system must have continued to function uninterrupted from the time of acquisition of sovereignty to the time when the native title claim group sought determination of native title. This is because s. 223(1)(a) speaks of rights and interests as being ‘possessed’ under traditional laws and customs, and this assumes a continued ‘vitality’ of the traditional normative system. Any interruption of that system which results in a cessation of the normative system would be fatal to claims to native title rights and interests because the laws and customs which give rise to the rights and interests would have ceased to exist and could not be effectively reconstituted even by an apparent revitalisation of the normative system because the laws and customs would then be those of the ‘new’ society. Their Honours noted, however, that this does not mean that some change or adaptation of the laws and customs of a native title claim group would necessarily be fatal to a native title claim; rather that an assessment would need to be made to decide what significance (if any) should be attached to the fact that traditional law and custom had altered. 
The court at [50] emphasized the importance of the continuity of the society or group having those ‘normative’ laws and customs:
To speak of rights and interests possessed under an identified body of laws and customs is, therefore, to speak of rights and interests that are the creatures of the laws and customs of a particular society that exists as a group which acknowledges and observes those laws and customs. And if the society out of which the body of laws and customs arises ceases to exist as a group which acknowledges and observes those laws and customs, those laws and customs cease to have continued existence and vitality. Their content may be known but if there is no society which acknowledges and observes them, it ceases to be useful, even meaningful, to speak of them as a body of laws and customs acknowledged and observed, or productive of existing rights or interests, whether in relation to land or waters or otherwise.
As noted by Mansfield J in Risk v Northern Territory of Australia [2006] FCA 404 at [57], the requirement for continuity of connection is not absolute.  In this regard, his Honour refers to the following statements from Yorta Yorta:
…demonstrating some change to, or adaptation of, traditional law or custom or some interruption of enjoyment or exercise of native title rights or interests in the period between the Crown asserting sovereignty and the present will not necessarily be fatal to a native title claim… The key question is whether the law and custom can still be seen to be a traditional law and traditional custom.  Is the change or adaptation of such a kind that it can no longer be said that the rights or interests asserted are possessed under the traditional laws acknowledged and the traditional customs observed by the relevant peoples—at [83].
It must be shown that ‘the society, under whose laws and customs the native title rights and interests are said to be possessed, has continued to exist throughout that period as a body united by its acknowledgment and observance of the laws and customs’ Yorta Yorta—at [89].
Section 190B(5) was recently the subject of consideration by the Federal Court in the decision of Gudjala which involved an application for judicial review of a s. 190A registration decision.  In that case, Dowsett J explained that the asserted factual basis must describe the relationship between the group and the claimed native title rights and interests. It follows that this also entails describing the relationship between the group and the area over which the claimed native title rights and interests are said to exist: Gudjala at [66]. It appears that the application asserts these links between the native title claim group and the native title rights and interests claimed over the application area.
Material which addresses the requirements of s. 190B(5) is contained in Schedules F and G, and Attachments F and R.
Schedule F contains the following general description of native title rights and interests claimed:
The native title rights and interests claimed are those of and flowing from the traditional laws and customs of the Western Yalanji People which form part of a body of customary law which are part of a broader system of aboriginal [sic] culture. The broader system denotes not just land law but a comprehensive body of law covering cultural values, norms of social behaviour and principles that govern the landed interests of the claim group. The acquisition of land interest is by descent from ancestors and derived from fundamental rights of possession and ownership of land.
The claim group asserts that:
(a)	the native title claim group has, and predecessors of those persons had, an association with the claim area;
(b)	there exist traditional laws and customs that give rise to native title rights and interests claimed; and
(c)	the native title claim group has continued to hold the native title in accordance with those traditional laws and customs.
Examples of facts giving rise to the assertion of native title include:
(i) Members of the claim group continue to have a close association, including a spiritual connection with the claim area according to their traditional laws and customs;
(ii) Members of the claim group continue to pass onto their descendants traditional laws and customs and stories and beliefs concerning their traditional country including the claim area;
(iii) Members of the claim group continue to use the claim area for traditional hunting, fishing and the gathering of traditional bush medicines and other materials;
(iv) Members of the claim group continue to care for their traditional country, including the claim area, in accordance with traditional laws and customs passed down to them by their forebears and predecessors; and
(v) Members of the claim group continue to exercise a body of traditional laws and customs, which has been passed down to them from generation to generation by their forebears and predecessors; such traditions and customs include traditional laws and customs, which deal with caring for country, controlling access to country, the holding of ceremonies on traditional country and the use of traditional country.
Schedule F also refers to Attachment F which includes: 
	Attachment F1, a Registration Test Report by [Anthropologist 1 – name deleted]; 
	Attachment F2, Affidavit of [Applicant 3 – name deleted] sworn 17 March 1999; and 
	Attachment F3, Affidavit of [Applicant 2 – name deleted] sworn 5 January 2005.

Attachment F1 is a Registration Test Report which contains edited excerpts from an anthropological report by [Anthropologist 1 – name deleted] entitled ‘Overview of Aboriginal Customary Land Holding in the “Maytown Country”’.  This report was filed with the Federal Court on 22 May 1998 in the Western Yalanji ‘Sunset’ native title determination QG 6002/96. An appendix to this excerpted report details [Anthropologist 1 – name deleted]’s involvement in the preparation of anthropological and historical material for the Western Yalanji and their native title claims including: 
	working with the Western Yalanji since 1996;

presenting evidence to the court to support a finding that native title exists in the Western Yalanji ‘Sunset’ determination in land and waters to the southeast of this application;
	reviewing archival material relating to Western Yalanji country and identity;
	interviewing a large number of Western Yalanji people; and
visiting sites in the native title application area in the company of several Western Yalanji people including [Applicant 3 – name deleted]  (one of the named applicants) and the [Relative deleted] of [Applicant 2 – name deleted] (another named applicant).
On the basis of this information, I am satisfied that [Anthropologist 1 – name deleted] has an anthropological knowledge of the Western Yalanji people and their country, and that he is qualified to offer expert opinion about the factual basis provided to support the existence of the claimed native title rights and interests.
The affidavits from [Applicant 3 – name deleted] and [Applicant 2 – name deleted] (two of the people named as the applicant) also contain information which supports the factual basis for the claimed native title rights and interests. 
Schedule G details the following activities that the native title claim group carry out with respect to the claim area:
	Protecting cultural sites;

Cultural heritage work with archaeologists including site recording and monitoring;
Assessing and responding to Future Act Notifications from Government Departments;
Managing and maintaining traditional walking tracks and other areas;
Traditional hunting and fishing;
Resolution of issues with Aboriginal groups over land within the claim area;
Transmission of knowledge and culture, tradition and custom to younger Western Yalanji people;
Maintaining sites of significance within the claim area; and
Exercising rights and interests consistent with the rights and interests listed in Schedule E.
Result re s. 190B(5)(a)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(a).
Reasons re s. 190B(5)(a)
Under this heading, the Registration Test Report at Attachment F1 provides a comprehensive review of the accounts of those who settled or visited the region in the late 1800s with an interest in its ethnography.  
I am satisfied that the material provided in this section of Attachment F1 supports the assertion that the Western Yalanji (current and past) have an association with the area covered by this application.  The material in Attachment F1 states that from 1884, a group of people from whom the Western Yalanji are descended were observed and seen to be the people traditionally associated with an area of country that includes the land and waters covered by this application.  For example:
	the [Native police officer – name deleted] wrote to [Recipient – name deleted] in 1884 describing the Gooka Yalanga as belonging to the head of the Mitchell River (which is located to the south-west of the application area) with the Gooka-Mene (Attachment F1, p. 1);
	[Author 1 – name deleted] reported in 1896 that the Wulburrjuburr (Maytown area name) belonged to the head of the Palmer River (Attachment F1, p. 1).  Part of the northern boundary of this application travels along the Palmer River.  I note that the Western Yalanji are also called the Wulburrjuburr / Maytown mob—see Schedule A of the application;
	in 1910, [Author 2 – name deleted] identified the eastern and western Kuku-Yalanji and their traditional lands, including Maytown and Palmerville (Palmerville pastoral station falls partly within the Western Yalanji Combined #5 and #7 application) and the north-south extent of their country from across the Palmer River to intersect with the Mitchell system around Limestone (Groganville) (Attachment F1, p. 2). This area is consistent with the application area; and
	both [Author 1 – name deleted] and [Author 2 – name deleted] refer to Butchers Hill (located to the north-east of the application area) as Western Yalanji country (Attachment F1, pp. 1–2).

In addition, the affidavits of [Applicant 3 – name deleted] dated 17 March 1999 and [Applicant 2 – name deleted] dated 6 January 2005 identify Maytown, which lies on the northern boundary of this application, as being within Western Yalanji country.  [Applicant 3 – name deleted] and [Applicant 2 – name deleted] provide information about their Western Yalanji identity and that of their predecessors, and describe their lifelong traditional association with their country.  
I am satisfied that these deponents are descended from ancestors named in Schedule A, and are strongly attached to areas of country within the region identified as traditional Western Yalanji country (which includes the application area).  They provide evidence of being born on or living their lives on Western Yalanji country, working there and knowing its sacred sites and stories.  They provide evidence of inheriting from their ancestors’ traditional laws and customs relating to story places, hunting and gathering, meeting places and their Western Yalanji identity.  
For these reasons, I am satisfied that a sufficient factual basis is provided to support the assertion that the native title claim group have, and the predecessors of those persons had, an association with the area covered by the application.
Result re s. 190B(5)(b)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(b).
Reasons re s. 190B(5)(b)
Schedule E of the application states that:
In relation to land where there has been no prior extinguishment of native title or where section 238 (the non-extinguishment principle) applies the applicants claim exclusive possession occupation use and enjoyment of the land to the exclusion of all others pursuant to the traditional laws and customs of the claim group but subject to the valid laws of the Commonwealth of Australia and the State of Queensland.
With respect to all other areas within the claim area the native title rights and interests claimed are not to the exclusion of all others and are the rights to…[there then follows a list of 35 rights to use and enjoy native title on the claim area].
Schedule F of the application notes that:
The native title rights and interests claimed are those of and flowing from the traditional laws and customs of the Western Yalanji People which form part of a body of customary law which are part of a broader system of aboriginal [sic] culture. The broader system denotes not just land law but a comprehensive body of law covering cultural values, norms of social behaviour and principles that govern the landed interests of the claim group. The acquisition of land interest is by descent from ancestors and derived from fundamental rights of possession and ownership of land. 
The Registration Test Report in Attachment F1 provides information to the effect that the Western Yalanji observe traditional laws and customs from which their identity and ownership of their country is derived.  These traditional laws and customs are observed by Aboriginal people throughout the region and provide firstly for the division of the region into broad tribal identities with linguistic labels and a landed status; these broader groups (e.g. the Western Yalanji) are then internally sub-divided into descent groups that represent a finer grained distribution of land interests within the larger group (Attachment F1, p. 3).  Membership of a descent group is primarily transmitted along lines of descent.  The tribal identity (e.g. the Western Yalanji identity) is then projected onto specific lands recognising customary rules dictating which descent groups have special interests to localised areas of land within the wider Western Yalanji country (Attachment F1, pp. 3, 6, 7).  
According to [Anthropologist 1 – name deleted], these customary laws ‘clearly constitute a cohering body of customary law [and] exhibit strong continuities with what are now well known as the general features typical of Aboriginal land holding systems in Australia’ (Attachment F1, p.3).  This is expressed by senior people using the term Ngujakura, which: 
originates in Kuku Yalanji and some other regional languages and refers to the distant past creation, and its agents and sites, and a view of Aboriginal social rules as eternal, embedded in the world as it was created… [similar to] the “Dreaming” or “Dreamtime” in other parts of Australia (Attachment F1, p.3).
[Anthropologist 1 – name deleted] provides the following specific examples of this:
	[Applicant 3 – name deleted] makes numerous references to ‘tribal law’ and ‘murri law’ as the authority basis of both group connections and restrictions on behaviour and foods at story sites in the course of a site mapping trip (Attachment F1, p.3);
	[Author 3 – name deleted], in the course of relating mythology, refers to an authoritative actor who institutes cultural practices in the mythological narrative as a Ngujakura man (Attachment F1,  p.4); and
	other senior Western Yalanji describe the laws which govern the way certain descent groups have the right to speak for particular areas within Western Yalanji country.  This includes the right to be asked for permission from others who wish to go to such areas (Attachment F1, p.4).

I take this to mean that the Western Yalanji have a set of traditional laws and customs which provide for customary ownership of land, traditional ownership being transmitted from generation to generation via descent from ancestors. This is intertwined with spiritual beliefs in stories which gave these places their spiritual significance and which are passed on with their landed identity to current members of the Western Yalanji native title claim group.    
The affidavit evidence from [Applicant 3 – name deleted] and [Applicant 2 – name deleted] supports this information about the existence of traditional laws and customs acknowledged and observed by the native title claim group that gives rise to the claim to native title rights and interests.  
[Applicant 3 – name deleted] describes how he and his ancestors lived along the Palmer River, including Maytown reserve and Palmerville (paragraphs 6–8, 10, 13).  He explains how this is Western Yalanji country (paragraph 8) and how as a child his [Relatives deleted] used to tell him about Western Yalanji tribal laws, including that it was his right to go to this country and use its resources as it is ‘our tribal place’ (paragraph 10).  His male elders also gave him the law, telling him that:
the Palmer River, Maytown and surrounding areas were our home, our country, our land.  This land belongs to Western Yalanji people and our tribe belongs to the land.  Under our cultural law our land has been passed down to us from the early days before white man came (paragraph 11).  
He describes his knowledge of the old walking tracks (paragraph 7), a story place on the river used for ceremonial purposes (paragraph 14) and his special position within the group (paragraph 12).
[Applicant 2 – name deleted] explains that he is a Western Yalanji man from his [Relatives deleted] (paragraph 2).  He describes how his [Relative deleted] brought him and his family back home to his country when he was a young fellow (paragraph 2).  He tells of living at Mt Carbine along the creek (Mt Carbine is to the east of the application area) (paragraph 3).  He tells of knowing murri law relating to the visiting of the spirits at a swimming hole, burial places and taboos, and a story place where you must speak the language before you go (paragraphs 4, 5, 9, 13).  He describes learning about medicinal uses for certain plants from his father and also using plants to make poison for the tips of their spears (paragraphs 6–8).   
These two Western Yalanji people provide strong evidence of their knowledge of traditional laws and customs which see them and their parents, grandparents and other Western Yalanji people connected to particular areas within the wider region of Western Yalanji country.  They provide evidence of a community of Western Yalanji people living and working on their country since before colonisation and using it for traditional purposes such as walking through it, hunting, fishing and other traditional uses of its resources, visiting its special places and observing customary rules relating to secret or sacred sites on country, including those places where outsiders are prohibited.
In light of this information, I am satisfied that a sufficient factual basis is provided to support the assertion that there exist traditional laws and customs acknowledged and observed by the native title claim group that give rise to the claim to native title rights and interests. 
Result re s. 190B(5)(c)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(c).
Reasons re s. 190B(5)(c)
I am satisfied that there is a sufficient factual basis to support the assertion of a continued observation of traditional laws and customs from which the claimed native title rights and interests are said to derive.  [Applicant 3 – name deleted] and [Applicant 2 – name deleted] provide evidence in their affidavits of a lifelong spiritual and physical attachment to Western Yalanji country and the exercise of rights and interests.  In this regard I refer to the affidavit evidence summarised above.    
For these reasons, I am satisfied that there is a sufficient factual basis to support an assertion that the native title claim group continues to hold native title in accordance with their traditional laws and customs. 
Combined result for s. 190B(5)
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons above.

Section 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
Result
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be prima facie established are identified in my reasons below.
Reasons
Under s. 190B(6) I must consider that, prima facie, at least some of the native title rights and interests claimed by the native title group can be established. The Registrar takes the view that this requires only one (1) right or interest to be registered.
In Doepel, Mansfield J noted at [16] that s. 190B(6), together with ss. 190B(5) and (7), ‘clearly calls for consideration of material which may go beyond the terms of the application, and for that purpose the information sources specified in s. 190A(3) may be relevant’. 
The term ‘prima facie’ was considered in North Ganalanja Aboriginal Corporation v Qld (1996) 185 CLR 595. In that case, the majority of the court (Brennan CJ, Dawson, Toohey, Gaudron and Gummow JJ) noted:
The phrase can have various shades of meaning in particular statutory contexts but the ordinary meaning of the phrase ‘prima facie’ is: ‘At first sight; on the face of it; as it appears at first sight without investigation’. [citing Oxford English Dictionary (2nd ed) 1989].
I have adopted the ordinary meaning referred to by their Honours in considering this application, and in deciding which native title rights and interests claimed can be established prima facie.
I note that the meaning of prima facie was recently considered and approved in Doepel at [134—135]. Briefly, the court concluded that although the above case was decided before the 1998 amendments to the Act, there is no reason to consider the ordinary usage of ‘prima facie’ adopted in that case to be no longer appropriate.
I am of the view that my task under s. 190B(6) is to consider whether there is any probative factual material before me evidencing the existence of the particular native title rights and interests claimed, having regard to relevant law about what is a ‘native title right and interest’ (as that term is defined in s. 223) and whether or not the right has been extinguished.
As noted in my reasons under s. 190B(4) above, I have taken the view that it is under this condition that I must consider whether the claimed rights and interests have been found by the courts to be ‘native title rights and interests’ within s. 223.  If a claimed right and interest has been found by the courts to fall outside the scope of s. 223, then it will not be capable of being ‘prima facie established’ for the purposes of s. 190B(6).  
I have noted already the description of native title rights and interests claimed by the applicants in Schedule E of the application under my reasons for decision for s. 190B(4) above. 
I turn now to a consideration of whether each of the native title rights and interests claimed in Schedule E can be prima facie established: 
(1) In relation to land where there has been no prior extinguishment of native title or where section 238 (the non-extinguishment principle) applies the applicants claim exclusive possession occupation use and enjoyment of the land to the exclusion of all others pursuant to the traditional laws and customs of the claim group but subject to the valid laws of the Commonwealth of Australia and the State of Queensland.
Result: Established
In Western Australia v Ward [2002] 191 ALR 1 (Ward) at [51], the majority of the High Court found that a right of possession, occupation, use and enjoyment is the fullest expression of native title there is and where ‘native title rights and interests that are found to exist do not amount to a right, as against the whole world, to possession, occupation, use and enjoyment of land or waters, it will seldom be appropriate, or sufficient, to express the nature and extent of the relevant native title rights and interests by using those terms’. 
and at [89]:
The expression “possession, occupation, use and enjoyment … to the exclusion of all others” is a composite expression directed to describing a particular measure of control over access to land. To break the expression into its constituent elements is apt to mislead. In particular, to speak of “possession” of the land, as distinct from possession to the exclusion of all others, invites attention to the common law content of the concept of possession and whatever notions of control over access might be thought to be attached to it, rather than to the relevant task, which is to identify how rights and interests possessed under traditional law and custom can properly find expression in common law terms.
Therefore a claim to possession, occupation, use and enjoyment is only capable of being prima facie established in relation to those areas where a claim to exclusive possession can be recognised.  In light of the comments in Ward, I am of the view that in order to prima facie establish this claimed right, there must be sufficient information available to establish, prima facie, the right of the claim group to control access to and use of those parts of the claim area in relation to which a right to exclusive possession can be recognised.  
There is some supporting affidavit evidence of a right of the claim group, under traditional law and custom, to control access of non-Aboriginal people to the claim area.  For example, the affidavits of [Applicant 3 – name deleted] and [Applicant 2 – name deleted], and the material that is in the application prima facie establish that members of the group:
•	were born on and lived on country in traditional ways;
•		know the stories for the places on their country, which have been passed down the 	generations, and continue to be so passed;
•	regard themselves as the owners of the land under traditional laws and customs;
•	live on their country; 
•	hunt, fish and gather in traditional ways;
•	visit, walk over their country and observe ritual practices when entering story places; and 
•	look after the land and are responsible for the land according to traditional laws and customs.   
I am of the view that there is some information available to prima facie establish a right of possession, occupation, use and enjoyment in relation to certain parts of the application area.  I am satisfied that, on the basis of the information available to me, this claimed right can be prima facie established in relation to those areas where a claim to exclusive possession can be sustained.
(2) With respect to all other areas within the claim area the native title rights and interests claimed are not to the exclusion of all others and are the rights to:
(i) have access to the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 8–11) and [Applicant 2 – name deleted]  (paragraphs 2, 9) supports this claim.

(ii) to use the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 8, 10, 11) and [Applicant 2 – name deleted] (paragraphs 4, 10, 12) supports this claim.

(ii) to use the cultural resources of the claim area
Result: Established
While cultural resources are defined in Schedule E as including natural and traditional resources, it is clear from a statement in Schedule Q that this does not extend to minerals, petroleum or gas. 
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 8, 10, 11) and [Applicant 2 – name deleted] (paragraphs 10–13) supports this claim.
	
(iii) to maintain the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 9, 15) and [Applicant 2 – name deleted] (paragraphs 15, 17) supports this claim.
The assertions in Schedule G further support this claim, in particular, the native title claim group:
	continuing to protect cultural sites; 
	managing and maintaining traditional walking tracks; and 
	maintaining sites of significance within the claim area.



(iv) conserve the cultural resources of the claim area
Result: Established
While cultural resources are defined in Schedule E as including natural and traditional resources, it is clear from a statement in Schedule Q that this does not extend to minerals, petroleum or gas. 
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 9, 15) and [Applicant 2 – name deleted] (paragraphs 15, 17) supports this claim.
The assertions in Schedule G further support this claim, in particular, the transmission of knowledge of culture, tradition and custom to younger Western Yalanji people.

(v) protect the claim area and the cultural resources of the claim area for the benefit of the native title holders
Result: Established
While cultural resources are defined in Schedule E as including natural and traditional resources, it is clear from a statement in Schedule Q that this does not extend to minerals, petroleum or gas. 
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 9, 15) and [Applicant 2 – name deleted] (paragraphs 15, 17) supports this claim.

(vi) care for the claim area for the benefit of the native title holders
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 9, 15) and [Applicant 2 – name deleted] (paragraphs 15, 17) supports this claim.

(vii) use the claim area for social purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 7, 14) supports this claim.

(viii) use the claim area for cultural purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 12, 14, 15) and [Applicant 2 – name deleted] (paragraphs 5, 10–14 , 16) supports this claim.


(ix) use the claim area for economic purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 8, 10) supports this claim.

(x) use the claim area for religious purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraph 14) and [Applicant 2 – name deleted] (paragraphs 11, 13, 14, 16) supports this claim.

(xi) use the claim area for spiritual purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraph 14) and [Applicant 2 – name deleted] (paragraphs 11, 13, 14, 16) supports this claim.

(xv) use the claim area for customary purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 12, 14) and [Applicant 2 – name deleted] (paragraphs 12, 15) supports this claim. 
The assertions in Schedule G further support this claim, in particular, the continuation of traditional hunting and fishing activities.

(xvi) use the claim area for traditional purposes
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 12, 14) and [Applicant 2 – name deleted] (paragraphs 10–12, 15) supports this claim. 
The assertions in Schedule G further support this claim, in particular, the continuation of traditional hunting and fishing activities.

(xvii) reside on the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraph 4) and [Applicant 2 – name deleted] (paragraphs 2, 3) discuss growing up on or near the claim area.


(xviii) camp on the claim area
Result: Established
The affidavit evidence of [Applicant 2 – name deleted] (paragraphs 12, 16) supports this claim.

(xix) travel across the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 7–11, 14) and [Applicant 2 – name deleted] (paragraphs 2, 5, 9) supports this claim.

(xviii) exercise rights of use and disposal over the cultural resources of the claim area
Result: Established
While cultural resources are defined in Schedule E as including natural and traditional resources, it is clear from a statement in Schedule Q that this does not extend to minerals, petroleum or gas. 
The affidavit evidence of [Applicant 3 – name deleted] (paragraph 15) and [Applicant 2 – name deleted] (paragraph 15) supports this claim.

(xx) exercise and carry out economic life on the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 8, 10) and [Applicant 2 – name deleted] (paragraphs 12, 15) supports this claim.

(xxi) creation of materials using the resources of the claim area
Result: Established
The affidavit evidence of [Applicant 2 – name deleted] (paragraphs 6–8) supports this claim.

(xxii) the growing of plants and vegetation on the claim area
Result: Not Established
There is no evidence in the application or affidavit material to support this claim.

(xxiii) the production of plants and vegetation on the claim area
Result: Not Established
There is no evidence in the application or affidavit material to support this claim.

(xxiv) conducting husbanding of plants and vegetation on the claim area
Result: Not Established
There is no evidence in the application or affidavit material to support this claim.

(xxv) harvesting plants and vegetation from the claim area
Result: Established
The affidavit evidence of [Applicant 2 – name deleted] (paragraphs 6–8) supports this claim.

(xxvi) exchange of that which is produced by the exercise of the native title rights and interests
Result: Not Established
As stated in my reasons above, the intended meaning of this right and interest is not readily identifiable for the purposes of s. 190B(4). 

(xxvii) discharge cultural, spiritual, traditional and customary rights, duties, obligations and responsibilities on, in relation to, and concerning the claim area and its welfare
Result: Not Established
As stated in my reasons above, the intended meaning of this right and interest is not readily identifiable for the purposes of s. 190B(4). 

(xxviii) to conduct secular activities on the claim area
Result: Not Established
As stated in my reasons above, the intended meaning of this right and interest is not readily identifiable for the purposes of s. 190B(4). 

(xxix) to conduct cultural activities on the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraph 14) and [Applicant 2 – name deleted] (paragraphs 9–16) supports this claim.

(xxx) to conduct ritual activities on the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 12, 14) and [Applicant 2 – name deleted] (paragraphs 9, 11, 13, 14, 16) supports this claim.

(xxxi) construct and maintain structures for the purpose of exercising the Native Title
Result: Not Established
As stated in my reasons above, the intended meaning of this right and interest is not readily identifiable for the purposes of s. 190B(4). 

(xxxii) preserve sites of significance to the Native Title holders and other Aboriginal people on the claim area
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 9, 14, 15) and [Applicant 2 – name deleted] (paragraphs 9, 17) supports this claim.
The assertions in Schedule G further support this claim, in particular, the native title claim group continuing to:
	protect cultural sites; 
	manage and maintain traditional walking tracks; and 
	maintain sites of significance within the claim area.


(xxiv) conduct burials on the claim area
Result: Established
The affidavit evidence of [Applicant 2 – name deleted] (paragraph 9) supports this claim.

(xxv) maintain the cosmological relationship beliefs, practices and institutions through proper and appropriate custodianship of the claim are to ensure the continued vitality of culture, and the well being of the Native Title holders
Result: Not Established
As stated in my reasons above, the intended meaning of this right and interest is not readily identifiable for the purposes of s. 190B(4). 

(xxvi) transmit native title rights and interest in relation to the claim area in accordance with custom and tradition
Result: Established
The affidavit evidence of [Applicant 3 – name deleted] (paragraphs 10, 11, 15) and [Applicant 2 – name deleted] (paragraphs 2, 4) supports this claim.


(xxvii) resolve disputes between the Native Title holders and other Aboriginal persons in relation to the claim area
Result: Not Established
In Neowarra v State of Western Australia [2004] FCA 1092, Sundberg J stated that this ‘is a right in relation to people and not in relation to land or waters’ at [488–489].

(xxviii) determine who are the Native Title holders in relation to the claim area
Result: Not Established
In Daniel v State of Western Australia [2003] FCA 666 at [303], the court stated that ‘this is not a right that gives rise to a connection to land or waters… this is a matter to be determined by the application of the law and is therefore not to be approached as a native title right and interest’.
Conclusion: I have found that at least some of the claimed rights and interests at Schedule E of the application can be prima facie established. Consequently, I am satisfied that the requirements of   s. 190B(6) are met.
Section 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or
	previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:

	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
Result
The application satisfies the condition of s. 190B(7).
Reasons
Under s. 190B(7)(a), I must be satisfied that at least one (1) member of the native title claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application.
As traditional physical connection is not defined in the Act, I interpret this phrase to mean that physical connection should be in accordance with the particular traditional laws and customs relevant to the claim group.
In regards to this condition I refer to my reasons above, in relation to s. 190B(5) and s. 190B(6), and in particular, the affidavit evidence of [Applicant 3 – name deleted], [Applicant 2 – name deleted] and [Applicant 1 – name deleted] at Attachments F and R, which in my view indicates that at least one member of the claim group currently has a traditional physical connection with the claim area.
For the above reasons, I am satisfied that the requirements of s. 190B(7) are met.
Section 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.
Delegate’s comments
Section 61A contains four (4) subsections. The first of these, s. 61A(1), stands alone. However, ss. 61A(2) and (3) are each limited by the application of s. 61(4). Therefore, I consider s. 61A(1) first, then s. 61A(2) together with (4), and then s. 61A(3) also together with s. 61A(4). I come to a combined result at page 44 below.
No approved determination of native title: s. 61A(1)
A native title determination application must not be made in relation to an area for which there is an approved determination of native title.
Result
The application meets the requirement under s. 61A(1).
Reasons
A search of the Native Title Register has revealed that there are no determinations of native title in relation to the area claimed in this application. 
No Previous Exclusive Possession Acts (PEPAs): ss. 61A(2) and (4)
Under s. 61A(2), the application must not cover any area in relation to which
	a previous exclusive possession act (see s. 23B)) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act.

Under s. 61A(4), s. 61A(2) does not apply if:
	the only previous exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and

the application states that ss. 47, 47A or 47, as the case may be, applies to it.
Result
The application meets the requirement under s. 61A(2), as limited by s. 61A(4).
Reasons
Schedule B (paragraphs D and E) of the application excludes from the claim area any land covered by previous valid exclusive possession acts as defined in s. 23B, except to the extent that sections 47, 47A or 47B of the Act may apply.
The application claims the benefit of these sections at Schedule L but does not identify any applicable area/s. 
No exclusive native title claimed where Previous Non-Exclusive Possession Acts (PNEPAs): ss. 61A(3) and (4)
Under s. 61A(3), the application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where:
	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act.

Under s. 61A(4), s. 61A(3) does not apply if:
	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and

the application states that ss. 47, 47A or 47, as the case may be, applies to it.
Result
The application meets the requirement under s. 61A(3), as limited by s. 61A(4).
Reasons
Schedule B of the application states that exclusive possession is not claimed over areas which are subject to valid previous non-exclusive possession acts done by the Commonwealth or the State of Queensland. I am satisfied that the requirements of s. 61A(3) are met.
Combined result for s. 190B(8)
The application satisfies the condition of s. 190B(8), because it meets the requirements of s. 61A, as set out in the reasons above.

Section 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or

the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.
Delegate’s comments
I consider each sub-condition under s. 190B(9) in turn and I come to a combined result at page 45 below.
Result re s. 190B(9)(a)
The application satisfies the sub-condition of s. 190B(9)(a).
Reasons re s. 190B(9)(a)
Schedule Q of the application states that ‘the native title claim group does not claim ownership of any minerals petroleum or gas which are wholly owned by the Crown’.  I am therefore satisfied that the requirements of this section are met.
Result re s. 190B(9)(b)
The application satisfies the sub-condition of s. 190B(9)(b).
Reasons re s. 190B(9)(b)
Schedule P of the application states that ‘the area covered by the application does not include any offshore areas’. I am therefore satisfied that the requirements of this section are met.
Result re s. 190B(9)(c)
The application satisfies the sub-condition of s. 190B(9)(c).
Reasons re s. 190B(9)(c)
There is no information in the application or otherwise to indicate that any native title rights and/or interests in the application area have been extinguished.
Combined result for s. 190B(9)
The application satisfies the condition of s. 190B(9), because it meets all of the three sub-conditions, as set out in the reasons above.
[End of reasons]

Attachment A
Documents and information considered
The following lists all documents and other information that were considered by the delegate in coming to her decision about whether or not to accept the application for registration.
In determining this application I have considered and reviewed the documents lists below:
	The Western Yalanji Combined #5 and #7 re-engrossed amended application as filed pursuant to an order of the Federal Court made on 26 April 2007.
	The Federal Court Order granting leave to amend Western Yalanji #5 on 26 April 2007.
	Relevant documents from the Tribunal’s files for the Western Yalanji Combined #5 and #7 application.  I note that, in accordance with the Registrar’s policy, no documents or information on the Tribunal’s files arising as a result of mediation involving the Tribunal with this claim group or any overlapping claim group were considered.
	The Tribunal’s Geospatial Services geospatial assessment and overlap analysis of Western Yalanji Combined #5 and #7 (GeoTrack number 2007/0833). 
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