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Names of Applicants:	David Allie, Roe Hero, William Santo, Gavin Allingham, Allan Huen, Gloria Santo 

Region:	Central Queensland
NNTT No:                             QC05/6         
Federal Court No:	         QUD80/2005
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The delegate has considered the application against each of the conditions contained in s.190C of the Native Title Act 1993 (Cwlth)
 
DECISION
The application is ACCEPTED for registration pursuant to s190A of the Native Title Act 1993 (Cth).

                                                                                             22 April 2005
Brendon Moore 		Date of Decision

Delegate of the Registrar pursuant to
s.190, 190A, 190B, 190C, 190D



Brief history of the application

The application was filed in the Federal Court on 22 March 2005


Information considered when making the decision

In determining this application I have considered and reviewed the application and all of the relevant information and documents from the following files, databases and other sources:

·	The National Native Title Tribunal’s Administration Files, Legal Services Files, Party Files and Registration Test Files for QC 05/6
·	The National Native Title Tribunal’s Administration Files, Legal Services Files, Party Files and Registration Test Files for related applications The National Native Title Tribunal Geospatial Database
·	The Register of Native Title Claims and Schedule of Native Title Applications
·	The National Native Title Register
·	I have also considered two letters forwarded to the Registrar by [Person 1] dated 12 April 2005 and 19 April 2005. These letters raised her concerns with certain events which [Person 1] says occurred at the authorisation meeting and with aspects of the evidence in [Applicant 3] affidavit. Insofar as the material there is relevant I did not find it of sufficient weight to influence my decision, but for the most part it was material which I am unable to consider (it being not ‘in the application’) after NT v Doepel .
 
Information provided for consideration by the Registrar’s delegate in the application of the registration test in this application was provided to the State.  This is in compliance with the decision in State of Western Australia v Native Title Registrar & Ors [1999] FCA 1591 – 1594.   

Note: Information and materials provided in the context of mediation on any native title determination application by the claim group have not been considered in making this decision.  This is due to the without prejudice nature of mediation communications and the public interest in maintaining the inherently confidential nature of the mediation process.

All references to legislative sections refer to the Native Title Act 1993 unless otherwise specified. 

 Delegation Pursuant to Section 99 of the Native Title Act 1993 (Cth)
On 22 November 2004, Christopher Doepel, Native Title Registrar, delegated to members of the staff of the Tribunal including myself all of the powers given to the Registrar under sections 190, 190A, 190B, 190C and 190D of the Native Title Act 1993 (Cth). 

This delegation has not been revoked as at this date.





NOTE TO APPLICANT:

To be placed on the Register of Native Title Claims, the application must satisfy all the conditions in sections 190B and 190C of the Native Title Act.

S190B sets out the merit conditions of the registration test. 

S190C sets out the procedural conditions of the registration test.

In the following decision, the Registrar’s delegate tests the application against each of these conditions. The procedural conditions are considered first; then I shall consider the merit conditions


S190C: Procedural Conditions



Applications contains details set out in ss61 and 62:  S190C(2)


S190C(2) first asks the Registrar’s delegate to test the application against the registration test conditions at sections 61 and 62. If the application meets all these conditions, then it passes the registration test at s190C(2).


Native Title Claim Group:  S61(1)


The application is made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.

Reasons relating to this sub-condition
In Northern Territory of Australia v Doepel [2003] FCA 1384, his Honour, Mansfield J stated that:
“In my judgment, s 190C(2) relevantly requires the Registrar to do no more than he did. That is to consider whether the application sets out the native title claim group in the terms required by s 61. That is one of the procedural requirements to be satisfied to secure registration: s 190A(6)(b). If the description of the native title claim group were to indicate that not all the persons in the native title claim group were included, or that it was in fact a sub-group of the native title claim group, then the relevant requirement of s 190C(2) would not be met and the Registrar should not accept the claim for registration”: at [36]
His Honour went on to say that:
“My view that s 190C(2), relevantly to the present argument, does not involve the Registrar going beyond the application, and in particular does not require the Registrar to undertake some form of merit assessment of the material to determine whether he is satisfied that the native title claim group as described is in reality the correct native title claim group, is fortified by s 190B(3). It imposes one of the merit requirements for accepting a claim for registration: s 190A(6)(a). Its focus also is not upon the correctness of the description of the native title claim group, but upon its adequacy so that the members of any particular person in the identified native title claim group can be ascertained. It, too, does not require any examination of whether all the named or described persons do in fact qualify as members of the native title claim group. Such issues may arise in other contexts, including perhaps at the hearing of the application, but I do not consider that they arise when the Registrar is faced with the task of considering whether to accept a claim for registration.”: at [37]
As a result it is my view that any application of the issues raised in Risk that may apply to this application may only be found by the Delegate in the application itself. The application I take to mean as including the affidavits and other material filed in support. To this end, I have not considered any material outside the application for the purposes of testing the application against the registration test condition at s61(1).
I note that there is no information on the face of the application which suggests to me that the application does not include all those individuals who, according to their traditional laws and customs hold the common or group rights comprising the particular native title claimed. I am consequently satisfied that the application meets the requirements of s.61(1).
Result: Requirements met


Name and address of service for applicants:  S61(3)

An application must state the name and address for service of the person who is, or persons who are, the applicant.

Reasons relating to this sub-condition

The applicants’ names are provided at Part A of the application.  The details of address for  service appear at Part B of the application.
Result:	Requirements met




Native Title Claim Group named/described sufficiently clearly:  S61(4)
A native title determination application, or a compensation application, that persons in a native title claim group or a compensation claim group authorise the applicant to make must name the persons or otherwise describes the persons sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.

Reasons relating to this sub-condition
Attachment A of the application describes the native title claim group.  For the reasons which led to my conclusion (below) that the requirements of s.190B(3) have been met, I am satisfied that the persons in the native title claim group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.

Result:	Requirements met


Application is in prescribed form:  s61(5)

An Application must be in the prescribed form, and  be filed in the Federal Court, and  contain such  information in relation to the matters sought to be determined as is prescribed, and be accompanied by any prescribed documents and any prescribed  fee

Reasons relating to this sub-condition
s.61(5)(a)

The application is in the form prescribed by Regulation 5(1)(a) of the Native Title (Federal Court) Regulations 1998.

s.61(5)(b)

The application was filed in the Federal Court as required pursuant to s.61(5)(b). 

s.61(5)(c)

The application meets the requirements of s.61(5)(c) and contains all information prescribed in s.62.  I refer to my reasons in relation to s.62 below.

s.61(5)(d)

The application is accompanied by affidavits in relation to the requirements of s.62(1)(a) from the applicants. I am satisfied that the application has complied with s.61(5)(d) in relation to the requirement for affidavits pursuant to s.62(1)(a).

There has been compliance with the requirement to include a map pursuant to s.62(1)(b).

See my reasons for decision under s.62(1)(a) and s.62(2)(b) below.

Result:	Requirements met



Application is accompanied by affidavits in prescribed form:  S62(1)(a)

An application must be accompanied by an affidavit sworn by the applicant which addresses the matters required by s62(1)(a)(i) – s62(1)(a)(v)

Reasons relating to this sub-condition
The application is accompanied by affidavits in relation to the requirements of s.62(1)(a) from the applicants. I am satisfied that the application has complied with s.61(5)(d) in relation to the requirement for affidavits pursuant to s.62(1)(a).

Result:	Requirements met



Application contains details set out in s62(2):  S62(1)(b)


S62(1)(b) asks the Registrar to make sure that the application contains the information required in s62(2). Because of this, the Registrar’s decision for this condition is set out under s62(2) below.




Details of physical connection s: 62) (1)(c

Details of traditional physical connection (information not mandatory) and prevention of access to lands and waters (where appropriate)
Reasons relating to this sub-condition
Brief details are given at Schedule M, Schedule F and in the affidavit of [Claimant 1] sworn 21 March 2005
Result: Provided


Information about the boundaries of the application area:  S62(2)(a)


62(2)(a)(i)  Information, whether by physical description or otherwise that enables the boundaries of the area covered by the application to be identified;

Reasons relating to this sub-condition
For the reasons which led to my conclusion that the requirements of s.190B(2) have been met, I am satisfied that the information and maps in the application are sufficient to enable the area covered by the application to be identified.

Result:	Requirements met

62(2)(a)(ii)  Information, whether by physical description or otherwise that enables the boundaries of any areas within those boundaries that are not covered by the application to be identified.

Reasons relating to this sub-condition
For the reason that led to my conclusion that the requirements of s.190B(2) have been met, I am satisfied that the information contained in the application and provided by the applicant is sufficient to enable any areas within the external boundaries of the area covered by the application which are not covered by the application to be identified. 
Result:	Requirements met



Map of the application area:  S62(2)(b)

The application contains a map showing the external boundaries of the area covered by the application
Reasons relating to this sub-condition
There has been compliance with the requirement to include a map pursuant to s.62(1)(b). The map is of four sheets attached as Attachment ”C” For the reasons that led to my conclusion that the requirements of s.190B(2) have been met, I am satisfied that the map contained in the application shows the external boundaries of the area covered by the application. 
 
Result:	Requirements met



Details and results of searches:  S62(2)(c)

The application contains details and results of all searches carried out to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application

Reasons relating to this sub-condition
At Schedule C the application states that no searches have been carried out by CQLC on behalf of the applicant
Result:	Requirements met



Description of native title rights and interests:  S62(2)(d)


The application contains a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and are all native title rights and interests that may exist, or that have not been extinguished, at law.
Reasons relating to this sub-condition
A description of the claimed native title rights and interests is contained in Schedule E.  The description does not merely consist of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law. I have outlined these rights and interests in reasons for decision in respect of s.190B(4).

Result:	Requirements met



Description of factual basis:  S62(2)(e)


The application contains a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist and in particular that:
(i) the native title claim group have, and the predecessors of those persons had, an association with the area; and
(ii) there exist traditional laws and customs that give rise to the claimed native title; and
(iii) the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.

Reasons relating to this sub-condition
In State of Queensland v Hutchison [2002] FCA 416 Keifel J found that the information required by s.62(2) should form part of the application.  This decision is therefore authority for the proposition that only material that is part of the application can be relied upon in support of compliance with the requirements of s.62(2)(e).  Refer also to my reasons for decision under s.190B(5) below.

Information relevant to this subsection is contained in Schedules F, G and M and Attachment F of the application as well as in the affidavit of [Claimant 1] sworn 21 March 2005. Attachment F is a report by [Anthropologist 1], the applicants’ anthropologist, As it forms part of the application by virtue of being an annexure I may consider it here. It is my view that the information in Schedules F, G and M and Attachment F amounts to a general description of the factual basis so as to comply with the requirements of s.62(2)(e) (i)-(iii).  See my reasons under s.190B(5) for details of this material.
I am satisfied that the information provided by the application amounts to a general description of the factual basis so as to comply with the requirements of s.62(2)(e).
Result:	Requirements met



Activities carried out in application area:  S62(2)(f)


If native title claim group currently carry on any activities in relation to the area claimed, the application contains details of those activities

Reasons relating to this sub-condition
Details of the current activities carried out by the claim group appear at Schedule G and Attachment F. There are also ‘long form’ affidavits filed but I do not believe that they can be characterised as being ‘in the application’
Result:	Requirements met


Details of other applications:  S62(2)(g)


The application contains details of any other applications to the High Court, Federal Court or a recognised State/Territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or a determination of compensation in relation to native title;
Reasons relating to this sub-condition
At Schedule h the applicant states that they are not aware of any other applications that seek a determination of native title or compensation in respect of the whole or any part of the application.
The Tribunals Geospatial assessment dated 1 April 2005 confirms that there are none.
Result:	Requirements met


Details of s29 notices:  S62(2)(h)


The application contains details of any notices under section 29 (or under a corresponding provision of a law of a State or Territory) of which the applicant is aware, that have been given and that relate to the whole or a part of the area

Reasons relating to this sub-condition
The assessment by the tribunal’s geospatial unit lists 41 section 29 notices or their equivalent. The application lists rather more than that. On the basis that the application must contain details of s.29 notices ‘of which the applicant is aware’, I am satisfied that it has done so.
I have no reason to believe that the applicant is aware of any other notices. 
Result:	Requirements met

Combined decision for s190C(2)
For the reasons identified above the application contains all details and other information, and is accompanied by the documents, required by ss.61 & 62.
Result:	Requirements met



Common claimants in overlapping claims:  S190C(3)


The Registrar must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
(a)	the previous application covered the whole or part of the area covered by the current application; and
(b)	an entry relating to the claim in the previous application was on the Register of Native Title Claims when the current application was made: and
(c)	the entry was made, or not removed, as a result of consideration of the previous application under section 190A.

Reasons relating to this condition
At Schedule O the applicant states that:
“The Applicant and the members of the native title claim group are not members of a Native Title claim group for any other application for determination of native title covering part or the whole of the area covered by this application.”
An assessment by the Tribunal’s geospatial Unit dated 1 April 2005 confirms that there are no overlapping claims.
Result:	Requirements met


Application is authorised/certified:  s190C(4)


The Registrar must be satisfied that either of the following is the case:
(a)	the application has been certified under paragraph 202(4)(d) by each representative Aboriginal/Torres Strait Islander body that could certify the application in performing its functions under that Part: or
(b)	the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.
Note: s.190C(5) – Evidence of authorisation:
If the application has not been certified as mentioned in paragraph (4)(a), the Registrar cannot be satisfied that the condition in subsection (4) has been satisfied unless the application:
(a)	includes a statement to the effect that the requirement set out in paragraph (4)(b) has been met; and
(b)	briefly set out the grounds on which the Registrar should consider that it has been met.

Reasons relating to this condition

What does s190C(4) require?
The application is not certified pursuant to s.190C(4)(a). I must therefore be satisfied that the requirements in subsection 190C(4)(b) are met.

In particular, s.190C(4)(b) requires the Registrar to be satisfied that applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.
 
Section 190(C)(5) states that I cannot be satisfied that the condition in subsection (4)(b) has been satisfied unless the application (a) includes a statement that the requirement has been met and (b) briefly sets out the grounds on which I should consider that it has been met.  

What is authorisation?
The word ‘authorised’ is defined at s.251B in the following terms:

‘For the purposes of this Act, persons holding native title in relation to land or waters in the area covered by an indigenous land use agreement authorise the making of the agreement if: 
(a)where there is a process of decision-making that, under the traditional laws and customs   of the persons who hold or may hold the common or group rights comprising the native title, must be complied with in relation to authorising things of that kind - the persons authorise the making of the agreement in accordance with that process; or 
 (b)where there is no such process - the persons authorise the making of the
agreement in accordance with a process of decision-making agreed to and adopted, by the persons who hold or may hold the common or group rights comprising the native title, in relation to authorising the making of the agreement or of things of that kind.

It is to be noted that the wording of the sub sections is in mandatory terms. That is, if there is a process of decision making under the traditional laws and customs that must be followed, then the applicants are required to be authorised pursuant to that process, and it is only in the event that “there is no such process” (s251B(b)) that authorisation may proceed according to ‘a process of decision making agreed to and adopted by the persons in the native title claim group’. If there is no mandatory traditional process and an agreed method is used, there is no reason why that adopted method could not utilise elements of traditional custom as part of the process.

It is clear as a matter of law that the requirement that the applicant be authorised by all the persons in the native title claim group does not necessarily mean that each and every member of the claim group must authorise the applicant Moran v Minister for Land and Water Conservation for the State of NSW [1999] FCA 1637, per Wilcox J. Refer also O’Loughlin J, Quall v Risk [2001] FCA 378 at paras [33-34]; Stone J in Lawson on behalf of the `Pooncarie' Barkandji (Paakantyi) People v Minister for Land and Water Conservation for the State of New South Wales [2002] FCA 1517 at paragraph 25.. The Act simply requires all those persons who need to authorise an Applicant according to traditional law and custom do so. There may well be individual members of the claim group who for one reason or another are incapable of authorising an applicant - for example because they are of unsound mind, ill, or unable to be located- or are disinclined to do so for whatever reason.

The Federal Court has consistently emphasised the fundamental importance the NTA places on ensuring that claimant applications are properly authorised. Ankamuthi People v Queensland [2002] FCA 897, Drummond J; Strickland v Native Title Registrar (1999) 168 ALR 242, French J; Moran v Minister for Land & Water Conservation for the State of New South Wales [1999] FCA 1637; Quall v Risk [2001]; FCA 378 Daniel v State of Western Australia [2002] FCA 1147, French J.
  
 In Strickland v NTR, in a passage approved on appeal by the Full Court in WA v Strickland at 57, French J said at 259 - 260:
`The authorisation requirement acknowledges the communal character of traditional law and custom which grounds native title. It is not a condition to be met by formulaic statements in or in support of applications.'

In Bolton on behalf of the Southern Noongar Families v State of Western Australia [2004] FCA 760  French J considered some of the requirements  for a valid authorisation under s251(b): 

44 If, as may well be the case, there is no relevant and mandatory traditional decision-making process applicable to the making and conduct of a native title determination application then a process ‘agreed to and adopted by the persons in the native title claim group’ will suffice as the source of authority for applicants representing members of the group. That is no light requirement. It means that the authorisation process must be able to be traced to a decision of the native title claim group who adopt that process.
45 ……..The connection between those who attended the various meetings referred to and the respective native title claim groups was not established either in respect of notification nor, more importantly, in respect of attendance…… 
46 …….. The evidence is insufficient to demonstrate that there has been notification to members of the native title claim group as defined or that those who attended belonged to it. A fortiori, there is no evidence that the meetings were, in any sense, fairly representative of the native title claim groups concerned…. It may be that there is a chronic difficulty that proceed at all. It is not a basis for accepting a constructed ‘decision-making’ process which cannot be demonstrated, to reflect in any legitimate sense, the informed consent of the members of the native title claim group or persons properly representing them as a substitute for the authorisation required by the Act”.

Can the delegate look at authorisation issues?

In Northern Territory of Australia v Doepel [2003] FCA 1384 French J considered the task of the Registrar:
‘78….. In the case of subs (4)(a), the Registrar is to be satisfied about the fact of certification by an appropriate representative body. In the case of subs (4)(b), the Registrar is required to be satisfied of the fact of authorisation by all members of the native title claim group .The interactions of s 190C(4)(b) and s 190C(5) may inform how the Registrar is to be satisfied of the condition imposed by s 190C(4)(b), but clearly it involves some inquiry through the material available to the Registrar to see if the necessary authorisation has been given’.


What does the application say about authorisation?

At Part A 2 the application states that 
“on 19 March 2005, a meeting of the Native Title claim Group was held at Charters Towers. At that meeting the native Title Claim Group authorised the Applicant to make the application.”

At Schedule R it states
“The statement by the applicant and grounds on which the registrar should consider that the statement is correct is contained in the following documents:
	Part A of this application

Section 62 affidavits of the applicants annexed to this application; and
Affidavits of [Legal Officer 1] and [Field Officer 1] sworn on 21 March 2005 annexed along with statement of [Anthropologist 1] made on 21 March 2005 to this application as ‘Attachment R’

Each of the s.62 affidavits says at paras (d) and (e);
	‘I am authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and

I was authorised to make this application at a meeting held at Charters Towers on 19 March 2005 by the process set out in Schedule R of this application’
I note that Schedule R does not in fact set out the basis for authorisation, but it does list the relevant documents and refer the reader to Attachment R. I do not think anything  turns on that.

At Attachment R [Anthropologist 1], the group’s anthropologist, who has worked with the Gudjala people for some five years, summarises the process in this way:

”The process adopted at the meeting held on the 19thMarch 2005 at the Arthur Titley Centre, Charters Towers involved both non-traditional and traditional elements.

Formal motions were used to confirm decisions being reached, however those attending the meeting split into family groups, in a traditional manner, reflecting the various ancestral lines identified in the application.
All family groups were well represented at the meeting and all families ensured that some senior representatives remained present throughout the process.”

[Anthropologist 1] also avers that there has been considerable discussion of this claim for many years and that the claim group as a whole had come to some form of informal consensus well prior to the meeting. Those discussions had been family based, that being the traditional way of considering issues of importance amongst the claim group. Other aspects also  point to the use of traditional means of considering the issues.

At the meeting, however, as is shown in the minutes, there was a clear and deliberate choice to utilise a motion and vote system. The minutes show that there was no opposition to that course of action; there are no suggestions that a traditional process was mandatory for the making of the decision. Notwithstanding that members of the claim group identified with families and were from time to time ‘represented’ by Elders the method chosen to actually make the decision was a vote by all members. The necessary links between the claim group as a whole and the making of the decision - pointed out by French J in Bolton -  have all been made in this case. Although it is not expressly set out, I am of the view that the exercise of ensuring that the authorisation was made by the members of the claim group will have been facilitated by the fact of the claim group being able to be readily identified because of the simplicity of the bilateral descent. As was seen in Bolton, this can be a more difficult exercise when claim group descriptions are less clear. Acccordingly, I accept that the decision to authorise was made pursuant to an agreed and adopted process under s251(b) 

The actual process which led up to and at the meeting is fully detailed in agendas, minutes, records of attendance, mailing lists, copies of advertisements which were run in relevant newspapers and copies of letters sent to potential members. In particular, I think that it is significant that the group did not rely solely on mailing lists but also took steps by public advertising to ensure that potential members not previously identified or perhaps living with less regular contact with the group could be notified of the meeting. The bulk of these documents were annexed to the affidavit of [Field Officer 1] dated 21 March 2005. Most delegates – some 60 plus - came from the local area but some travelled from as far afield as Brisbane. All this speaks of a well organised meeting and suggests that some thought had gone into the selection of persons to be the applicant . It is worth commenting, however, that although there is no direct evidence that each person there was a member and that only members took part in the proceedings, I am prepared to accept, because of the claim group description, that they were.

These arrangements also reflect the well-known comments in Ward v Northern Territory 2002 FCA 171 per O’Loughlin J, which, although in the context of a s66 application, remain a guide to what is required:
‘24 The information concerning the meeting that was held on 27 January 2002, the date of Mr Carlton's affidavit, is wholly deficient. There is no information about that meeting. Who convened it and why was it convened? To whom was notice given and how was it given? What was the agenda for the meeting? Who attended the meeting? What was the authority of those who attended? Who chaired the meeting or otherwise controlled the proceedings of the meeting? By what right did that person have control of the meeting? Was there a list of attendees compiled, and if so by whom and when? Was the list verified by a second person? What resolutions were passed or decisions made? Were they unanimous, and if not, what was the voting for and against a particular resolution? Were there any apologies recorded? 
25 It may not be essential that these questions be answered on any formal basis such as in terms of the convening and conducting of a meeting in a commercial atmosphere, but the substance of those questions must be addressed.’Result:	Requirements met










Merits Conditions:  s190B




Identification of area subject to native title:  S190B(2)

The Registrar must be satisfied that the information and map contained in the application as required by paragraphs 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.

Reasons relating to this condition
Map and External Boundary Description:
The written descriptions of the claim area appear in Schedule B and Attachment B as follows:

The area covered by this application (“the application area”) includes all the land and waters inside the external boundary of the application area.

The external boundary of the application area is shown on the map and marked “Attachment C”, and is also identified by reference to the external boundary description set out in “Attachment B”.

It is not necessary to set out in full here the description as it appears in Attachment B because it appears on the Register and is lengthy. 

The boundaries are described by referencing a series of geographic decimal co-ordinate points, land parcel boundaries, roads and boundaries of another native title application being Kudjala #2 QC01/001points.

There are two minor difficulties which in my opinion do not amount to sufficiently significant errors such that the description could not be said to be accurate; the test is, after all, at a prima facie level. The two observations made by the Tribunal’s Geospatial unit are that
	the references to the eastern side of the Kennedy Development road and the unnamed road should more properly be to the ‘road reserves’, and that 
	although the map and co-ordinates are said to be referenced to the AGD66 datum, one section of the external boundary, being the common boundary with QC01/001, draws on the description in that claim for its co-ordinates, which are referenced to the AGD84 datum. In fact, the variation ‘on the ground’ between those two datums is only a matter of metres, at most, so in my view the de minimus principle could apply.


In my view there is no doubt what the application is intended to be describing. No doubt they are matters which will be subsequently corrected.

The map

Schedule C refers to Attachment C.
Attachment C comprises three maps titled “Gudjala People Native Title Determination Application” prepared by the Central Queensland Land Council Aboriginal Corporation on 21 March 2005 including (respectively): 
	The boundaries of the application area and other referenced native title determination applications overlayed on a topographic image;

The boundaries of the application area and other referenced native title determination applications with those areas subject to the application shaded with stippling;
	The boundaries of the application area and other referenced native title determination applications.
All of the above maps include northpoint and scalebar.

I am satisfied that the description and map describe the area with reasonable certainty.



Internal boundaries
The internal boundaries are described by means of ‘class exclusions’ in Attachment B as follows:

	“Areas that are excluded from the application area:-


	Subject to (v), valid acts that occurred on or before 23 December 1996 comprising such of the following that are considered extinguishing acts within the meaning of the Native Title Act 1993 (Cth) as amended, namely:


	Category A past acts as defined in s.228 and s.229 of the Native Title Act 1993 (Cth) and 


	Category A intermediate acts as defined in s.232A and s.232B of the Native Title Act 1993 (Cth);


	Subject to (v), any valid previous exclusive possession act(s), as set out in Division 2B of Part 2 of the Native Title Act 1993 (Cth) done in relation to the claim are; and the act(s) were attributable to the Commonwealth or State;


	Subject to (v), any areas over which native title has otherwise been extinguished;


	The paragraphs above and below are subject to the provisions of s.47, s.47A and s.47B of the Native Title Act 1993 (Cth) as may apply to any part of the application area. Areas subject to acts referred to in (2)(i), (ii) & (iii), and (3), to which the provisions of s.47, s.47A and s.47B of the Native Title Act (1993) Cth apply, are not excluded from the application area.


	Save that exclusive possession is not claimed over areas that have been subject to valid previous non-exclusive possession act(s), done by the Commonwealth or the State, as set out in Division 2B or Part 2 of the Act.”



Claims are also made for the benefits of s47 where they may apply and which are by definition exceptions to the exclusions cited above. The claim is made at schedule L, which says:

Pursuant to paragraph (b) above and section 47A of the Native Title Act 1993, all land or waters included in this application area that is determined to be land or waters in respect of which a freehold estate exists, or a lease is in force, over the area or the area is vested in any person, if the grant of the freehold estate or lease or the vesting took place under legislation that makes provision for the grant or vesting of such things only to, in or for the benefit of Aboriginal peoples or Torres Strait Islanders, or the area is held expressly for the benefit of, or is held on trust, or reserved, expressly for the benefit of, Aboriginal peoples, or Torres Strait Islanders as set out in Section 47A of the Native Title Act 1993 at the time the application is made, is occupied by one or more members of the native title claim group.

Pursuant to paragraph (c) above and section 47B of the Native Title Act 1993, all land included in this application that is determined not to be land covered by a freehold estate or lease or a reservation, proclamation, dedication, condition, permission or authority made or conferred by the Crown in any capacity or by the making, amendment, or repeal of legislation of the Commonwealth, a State or Territory, under which the whole or part of the land or waters in the area is to be used for public purposes or a particular purpose as set out in Section 47B of the Native Title Act 1993 at the time the application is made is occupied by one or more members of the native title claim group.

It is my view that the description of areas excluded as set out above can be objectively applied to establish whether any particular area of land or waters within the external boundary of the application is within the claim area or not. This may require considerable research of tenure data held by the particular custodian of that data, but nevertheless it is reasonable to expect that the task can be done on the basis of the information provided by the applicant.
I note that the applicants make exceptions to the particular exclusions cited in the application by claiming the benefit of s.47, s.47A and s.47 of the Act as set out above. The applicants do not identify specific parcels of land where any of s.47, s.47A or s.47B apply, but rather rely on reference to class tenures. Consistent with the reasoning set out above in respect of identifying areas excluded from the claim, I am of the view that identifying the areas so excepted from the exclusions in the manner done by the applicant does allow specific geographic location to be subject to tenure research.

I am satisfied that the information and maps contained in the application as required by sections 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether the native title rights and interests are claimed in relation to the particular areas of land or waters.
 
The requirements of s.62(2)(a), s.62(2)(b) and s.190B(2) are met.

Result:	Requirements met




Identification of the native title claim group:  S190B(3)


The Registrar must be satisfied that:
(a)	the persons in the native title claim group are named in the application; or
(b)	the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.

Reasons relating to this condition
The description of the claim group is set out at Schedule A of the application and states:
“The criteria for membership of the Gudjala native title claim group is in accordance with traditional laws acknowledged and customs observed by the Gudjala people who are traditionally connected to the area described in Schedule B (“application area”) through:

	physical, spiritual and religious association;  and

genealogical descent; and
processes of succession;  and

who have communal native title in the application area, from which rights and interests derive.

The Gudjala native title claim group is comprised of all persons descended from the following ancestors:
	[Ancestor 1] of Bluff Downs;
	[Ancestor 2]
	[Ancestor 3]
	[Ancestor 4]


S.190B(3)requires that:
The Registrar must be satisfied that: 
(a) the persons in the native title claim group are named in the application; or 
(b) the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group. 
For the application to meet this condition of the registration test, I must be satisfied that either the conditions at s190B(3)(a) or (b) are met. It is noteworthy that the requirement of this section, that the description name people or be sufficient to allow it to be ascertained whether ‘any particular person’ is in the group is considerably more stringent than what is required for a determination under s.225, which relevantly says:

‘A determination of native title is a determination whether or not native title exists in relation to a particular area (the determination area) of land or waters and, if it does exist, a determination of: 
who the persons, or each group of persons, holding the common or group rights comprising the native title are; and’ 
It must be assumed that the legislature intended a higher level of ‘identifiability’ be given for acceptance of a claim to be placed on the Register. Indeed, in Doepel (see below) it was described as the ‘reliable identification of persons’.
The nature of the task at determination (albeit in relation to an application to amend the claimed list of rights and interests) was adverted to in Daniel v State of Western Australia [2003] FCA 666 by Nicholson J in his reasons for determination, at [69]
“…. It is clear that s 225(b) of the NTA requires the Court to make a determination in rem as to `the nature and extent of the native title rights and interests in relation to the determination area': s 225(b). I agree with the submission for the first respondents that this requires the Court to find make such a determination on the evidence ultimately unconfined by the formulation of the claim. In that context, to insist on formal amendment in the particular circumstances would be inappropriate’
That is clearly a different task to the one before me but it is not necessary to actually identify each and every member of the claim group. Rather, the test is whether the group is described sufficiently clearly so that it could be ascertained whether any particular person is in the group i.e. by a set of rules or principles. 
The application does not name all of the persons in the native title claim group. Consequently, the requirements of s.190B(3)(a) are not met. I must then turn to  section 190B(3)(b). The Courts have provided guidance on this examination and how it is to be discharged.
French J in Strickland v Native Title Registrar [1999] FCA 1530 said at par 44 in that case, an application for review of the Registrar’s decision:
" It is also necessary to bear in mind the administrative character of the registration test and the time constraints under which it is to be applied. A significant margin of appreciation must be allowed for the experience and detailed administrative knowledge of the Registrar and his delegates in making the largely evaluative judgments on whether applications comply with the statutory conditions of registration. Their reasons are not to be scrutinised finally and minutely with an eye keenly attuned to error - Collector of Customs v Pozzolanic Enterprises Pty Ltd (1993) 43 FCR 280 at 287."

Clear guidance as to the Registrar’s task was provided by Mansfield J in Northern Territory v Doepel [2003] FCA 1384 in saying that where an application clearly falls, as this one does, within s.190B(3)(b), the focus of the Registrar is “whether the application enables the reliable identification of persons in the native title claim group” – at [51].  Mansfield J said::

“Section 190B . . . has requirements which do not appear to go beyond consideration of the terms of the application: subs 190B(2), (3) and (4).” [16]

“Its focus is not upon the correctness of the description of the native title claim group, but upon its adequacy so that the membership of the identified native title claim group can be ascertained.  It . . . does not require any examination of whether all the named or described persons do in fact qualify as members of the native title claim group.” [37]
and at 51
51 …The focus of s 190B(3)(b) is whether the application enables the reliable identification of persons in the native title claim group. Section 190B(3) has two alternatives. Either the persons in the native title claim group are named in the application: subs (3)(a). Or they are described sufficiently clearly so it can be ascertained whether any particular person is in that group: subs (3)(b). Although subs (3)(b) does not expressly refer to the application itself, as a matter of construction, particularly having regard to subs (3)(a), it is intended to do so”

Whilst this passage is probably, strictly speaking, obiter (as I read the report) it is nonetheless strongly persuasive. I do not need to consider that further at this point.  I take the ‘application’ to mean the Form 1 document and any Annexures or Attachments to it, but excluding affidavits or other material. 

I have been provided with portions of an anthropological report prepared by [Anthropologist 1] (also provided to the State) which forms part of the application, it being Attachment F. 

I do not think I need to turn to that report other than by way of some minor support, in any event. The description is in my view a very clear one. It is objective in that it does not call for any assessment or evaluation to identify a member. The claim group “ is comprised of all persons descended from the following ancestors” (who are then named). Persons who can demonstrate the necessary descent are the members and no-one else may be a member.
A similar description was considered in  State of Western Australia v Native Title Registrar & Ors [1999] FCA 1594 by Carr J. The claim group description was expressed as follows:.
“1. The biological descendants of [certain named people]; 
2. Persons adopted by the biological descendants of [the named people].” .
The present description under consideration has only an equivalent to (a) and in that case His Honour said:
67….It may be necessary, on occasions, to engage in some factual inquiry when ascertaining whether any particular person is in the group as described. But that does not mean that the group has not been described sufficiently. It is more likely to result from the effects of the passage of time and the movement of people from one place to another. The Act is clearly remedial in character and should be construed beneficially: Kanak v National Native Title Tribunal (1995) 61 FCR 103 at 124”
Although it might be necessary to make factual enquiries to establish whether any one person was such a descendant, that enquiry would yield a definitive answer as to whether that person was a member of the group..

I find that the description satisfies the requirements of the section.

Result:	Requirements met



Native title rights and interests are readily identifiable:  S190B(4)


The Registrar must be satisfied that the description contained in the application as required by paragraph 62(2)(d) is sufficient to allow the native title rights and interests claimed to the readily identified.

Reasons relating to this condition
Section 190B(4) requires the Registrar or his delegate to be satisfied that the description of the native title rights and interests in the application is sufficient to allow the claimed rights and interests to be readily identified. To meet the requirements of s190B(4), I need only be satisfied that at least one of the rights and interests sought is sufficiently described for it to be readily identified.
The requirements of the Act
Section 190B(4) requires the Registrar or his delegate to be satisfied that the description of the claimed native title rights and interests be contained ‘in the application’.  For the purposes of the condition, then, only the description contained in the application can be considered. Queensland v Hutchinson (2001) 108 FCR 575.
Section 62(2)(d) requires that the application contain “a description of the native title rights and interests claimed in relation to particular land or waters (including any activities in exercise of those rights and interests) but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.” This terminology suggests that Parliament intended to screen out applications which describe native title rights and interests in a manner which is vague, or unclear.
Furthermore, the phrases 'native title' and 'native title rights and interests' indicate that the intention is to exclude any rights and interests that are claimed but are not native title rights and interests as defined by s223 of the Act and as considered by the courts.
Subsection 223(1) reads as follows:
“The expression native title or native title rights and interests means the communal, group or individual rights and interests of Aboriginal peoples or Torres Strait Islanders in relation to land or waters, where:
(a) the rights and interests are possessed under the traditional laws acknowledged, and the traditional customs observed, by the Aboriginal peoples or Torres Strait Islanders; and
(b) the Aboriginal peoples or Torres Strait Islanders, by those laws and customs, have a connection with the land or waters; and
(c) the rights and interests are recognised by the common law of Australia”.
Some interests which may be claimed in an application may not be native title rights and interests and are not ‘readily identifiable’ for the purposes of s.190B(4). These are rights and interests which the courts have found to fall outside the scope of s.223. Rights which are not readily identifiable include the rights to control the use of cultural knowledge that goes beyond the right to control access to lands and waters, Western Australia v Ward (2002) 191 ALR 1, para [59] rights to minerals and petroleum under relevant Queensland legislation, Western Australia v Ward, paras [383] and [384]; Wik v Queensland (1996) 63 FCR 450 at 501-504; 134 ALR 637 at 686-688. an exclusive right to fish offshore or in tidal waters, and any native title right to exclusive possession offshore or in tidal waters. Commonwealth v Yarmirr (2001) 184 ALR 113 at 144-145. 

The majority of the High Court in Ward commented that while the exclusive right to ‘possess, occupy, use and enjoy’ the claim area was acceptable as a description of the native title rights and interests claimed, this composite right was not acceptable where rights other than exclusive rights were being claimed. Therefore possession, occupation, use and enjoyment of the claim area may be claimed only in relation to those areas where exclusive possession can be made out. Indeed, the phrase is regarded as the fullest expression of the complete ‘bundle of rights’ which make up exclusive possession. Subject to other requirements being met, a claim to exclusive possession may be established prima facie over areas where: 
	there has been no previous extinguishment of native title; or

the non-extinguishment principle in s.238 of the Native Title Act applies; for example where s.47, s.47A or s.47B applies and in relation to areas affected by Category C and D past and intermediate period acts.
The rights and interests claimed
At Schedule E the applicant claims:
“The rights and interests claimed in relation to 
 
1)   Land and waters where there has been no prior extinguishment of Native Title or where section 238 (the non-extinguishment principle) applies:
 
The native title rights and interests claimed are the right to possession, occupation, use and enjoyment of the claim area as against the whole world, pursuant to the traditional laws and customs of the claim group but subject to the valid laws of the Commonwealth of Australia and the State of Queensland.
 
2)   All remaining land and waters within the claim area the Native Title rights and interests claimed are not to the exclusion of all others and are the rights to use and enjoy the claim area in accordance with the traditional laws acknowledged and customs observed by the Gudjala for the purposes of: 
	accessing land and waters;

entering and remaining on the land being claimed;
hunting;
	fishing;
gathering and using the products of the claim area such food, medicinal plants, timber, bark, ochres and earths, stone and resin, minerals, and using natural water resources of the area;
	camping and erecting shelters;
engaging in cultural activities;
conducting ceremonies and holding meetings;
teaching the physical and spiritual attributes of locations and sites;
participating in cultural practices relating to births, marriages and deaths on the claim
area;  and
	making decisions, pursuant to Aboriginal law and custom about the use and enjoyment of the land by Aboriginal people.”  


The application does not include a claim for exclusive possession over previous non-exclusive possession act areas as defined under section 23F of the Native Title Act 1993 save where the Native Title Act 1993 and/or the common law allows such a claim to the be part of the a Native Title Determination application.”

The claimed right at (1) to exclusive possession is readily identifiable.

The rights at (2) are said to be “…the rights to use and enjoy the claim area…for the purpose of:” [and then follows the list of activities].
In Western Australia v Ward; Attorney-General (NT) v Ward; Ningarmara v Northern Territory [2002] HCA 28 the majority indicated that rights implying control could not be non-exclusive in nature and that non-exclusive rights should be expressed as ‘activities’:
‘It is necessary to recognise that the holder of a right, as against the whole world, to possession of land, may control access to it by others and, in general, decide how the land will be used. But without a right of possession of that kind, it may greatly be doubted that there is any right to control access to land or make binding decisions about the use to which it is put. To use those expressions in such a case is apt to mislead. Rather, as the form of the Ward claimants' statement of alleged rights might suggest, it will be preferable to express the rights by reference to the activities that may be conducted, as of right, on or in relation to the land or water’s. 
Subsequently, in the determination hearing in Attorney-General of the Northern Territory v Ward [2003] FCAFC 283 the Court commented further on the use of ‘composite’expressions such as ‘use and enjoy’ in relation to non-exclusive rights. Omitting some material for clarity, the Court said:
‘16 The opening words of clause 5 of the proposed determination identify the native title holders’ rights as being ‘non-exclusive rights to occupy, use and enjoy the land and waters in accordance with their traditional laws and customs, including, as incidents of that entitlement’ certain identified rights. Counsel for the Commonwealth and the State of Western Australia argue for two changes to these words: the omission of the word ‘occupy’ and the substitution of ‘being’ for the words ‘including, as incidents of that entitlement’. These changes are resisted by counsel for the claimants, Mr J Basten QC. 
17 As was pointed out by Gleeson CJ, Gaudron, Gummow and Hayne JJ in the High Court (at [89]), the expression ‘possession, occupation, use and enjoyment’, used in s 225(e) of the Act, ‘is a composite expression directed to describing a particular measure of control over access to land’. The words of the proposed determination, ‘occupy, use and enjoy’ are not identical to, but are reminiscent of, this composite expression. 
18 The argument for an exhaustive, rather than inclusive, list of the incidents of the entitlement is based on para (b) of s 225 of the Act. That paragraph requires ‘a determination of ... the nature and extent of the native title rights and interests in relation to the determination area’.
19 In their High Court joint judgment, Gleeson CJ, Gaudron, Gummow and Hayne JJ said (at [51]):
‘A determination of native title must comply with the requirements of s 225. In particular, it must state the nature and extent of the native title rights and interests in relation to the determination area. Where, as was the case here in relation to some parts of the claim area, native title rights and interests that are found to exist do not amount to a right, as against the whole world, to possession, occupation, use and enjoyment of land or waters, it will seldom be appropriate, or sufficient, to express the nature and extent of the relevant native title rights and interests by using those terms.’ (Original emphasis)’

I am satisfied that the use of the expression ‘use and enjoy’ in right 2 does not offend against these precepts; although the composite expression is used, the applicants then go on to provide an exhaustive list of activities. That the list is intended to be exhaustive is shown by the use of the phrase ‘for the purposes of’. Had the word used there been ‘including’ then it would not have detailed the nature and extent of the rights.

There are however two of these rights which I do not think are readily identifiable. They are:
	gathering and using the products of the claim area such food, medicinal plants, timber, bark, ochres and earths, stone and resin, minerals, and using natural water resources of the area;

	making decisions, pursuant to Aboriginal law and custom about the use and enjoyment of the land by Aboriginal people.
	  

The first of these is not an activity but a constellation of activities such that I do not think it can be said that the nature and extent of the right can be shown. Unfortunately there has been no direct guidance from the Courts on the meaning of the expression ’readily identifiable’  in the Act other than those of the Courts quoted above. However, even if I am wrong in this assessment, it is highly unlikely that a right phrased in this way would be able to pass at s.190B(6) because it would be necessary to evidence each and every component of the asserted right.

 The second right offends against the same principle, in that the words ‘use and enjoy’ have been identified by the High Court as not appropriate to describe a non-exclusive right.

I am satisfied that the remaining rights and interests here are readily identifiable.

Result:	Requirements met


Factual basis for claimed native title:  S190B(5)


The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion.  In particular, the factual basis must support the following assertions:
(a)	that the native title claim group have, and the predecessors of those persons had, an association with the area;
(b)	that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interests;
(c)	that the native title claim group has continued to hold the native title in accordance with those traditional laws and customs

Reasons relating to this condition
Section 190B(5) requires that the Registrar (or his delegate) must be satisfied that the factual basis provided in support of the assertion that the claimed native title rights and interests exist is sufficient to support that assertion. In particular, the factual basis must be sufficient to support the assertions set out in subparagraphs (a), (b) and (c). 

To satisfy the requirements of s.190B(5), the Registrar (or his delegate) is not limited to consideration of statements contained in the application (as for s.62(2)(e)) but may refer to additional material supplied to the Registrar under this condition: Martin v Native Title Registrar [2001] FCA 16. Regard will be had to the application as a whole; subject to s.190A(3), regard will also be had to relevant information that is not contained in the application. The provision of material disclosing a factual basis for the claimed native title rights and interests is the responsibility of the applicant. It is not a requirement that the Registrar (or his delegate) undertake a search for this material: Martin v Native Title Registrar per French J at [23].

In Queensland v Hutchinson (2001) 108 FCR 575, Kiefel J said that “[s]ection 190B(5) may require more than [s.62(2)(e)], for the Registrar is required to be satisfied that the factual basis asserted is sufficient to support the assertion. This tends to assert a wider consideration of the evidence itself, and not of some summary of it.” 

For each native title right or interest claimed, there should be some factual material that demonstrates the existence of the traditional law and custom of the native title claim group that gives rise to the right or interest. See Ward at [382].

In Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 (the Yorta Yorta decision), the majority of the High Court noted that the word ‘traditional’ refers to a means of transmission of law or custom, and conveys an understanding of the age of traditions. Their Honours said that ‘traditional’ laws and customs are those normative rules which existed or were “rooted in pre-sovereignty traditional laws and customs”: at [46], [79]. This normative system must have continued to function uninterrupted from the time of acquisition of sovereignty to the time when the native title group sought determination of native title. This is because s.223(1)(a) speaks of rights and interests as being ‘possessed’ under traditional laws and customs, and this assumes a continued “vitality” of the traditional normative system. Any interruption of that system which results in a cessation of the normative system would be fatal to claims to native title rights and interests because the laws and customs which give rise to the rights and interests would have ceased to exist and could not be effectively reconstituted even by a revitalisation of the normative system. Their Honours noted, however, that this does not mean that some change or adaptation of the laws and customs of a native title claim group would be fatal to a native title claim; rather that an assessment would need to be made to decide what significance (if any) should be attached to the fact that traditional law and custom had altered. In short, the question would be whether the law and custom was ‘traditional’ or whether it could “no longer be said that the rights and interests asserted are possessed under the traditional laws acknowledged and the traditional customs observed by the relevant peoples when that expression is understood in the sense earlier identified” - at [82] and [83].

The Yorta Yorta decision is important in interpreting the terms “traditional laws”, “traditional customs” and “native title rights and interests”, as found in s.190B(5). However, I am also mindful that the “test” in section 190A involves an administrative decision – it is not a trial or hearing of a determination of native title pursuant to s.225, and it is therefore not appropriate to apply the standards of proof that would be required at such a trial or hearing.

In Northern Territory of Australia v Doepel [2003] FCA 1384 Mansfield J considered the requirements of s190B(5)
124….. Moreover, it is argued, the Registrar is not entitled to have regard to the material within or accompanying the application to determine whether s 190B(5) is met, but that the Registrar in this matter did so. 
125 One of those contentions can be briefly dealt with. There is nothing in s 190B(5) or in s 190B generally which indicates that the assertions in the application itself may not be considered by the Registrar in addressing the condition imposed by s 190B(5). In both WA v Strickland at 54-55 [88 - 89] citing with approval Strickland v NTR at 261, and Martin at [23] - [26], the Court was prepared to consider the material included in the application as material relevant to the satisfaction of the condition imposed by s 190B(5). The Registrar then, in fact, looked at the extensive material available beyond the application to address the condition…” He went on to say:
“127 On the other hand, s 190B(5) directs attention to the factual basis on which it is asserted that the native title rights and interests are claimed. It does not itself require some weighing of that factual assertion. That is the task required by s 190B(6)….
128 All it requires is that the Registrar be satisfied that there be a proper factual basis on which it was asserted that the claimed native title rights and interests exist. 
I have already noted at 190B(3) that Doepel is authority for the consideration of material beyond the application itself.
  
Before dealing with each of the conditions it should be noted that it is not my role to reach definitive conclusions about complex anthropological issues pertaining to applicants' relationships with the country subject to native title claimant applications. What I must do is consider whether the factual basis provided is sufficient to support the assertion that the claimed native title rights and interests exist. In particular, it must support the three assertions in sections 190B(5)(a, (b) and (c).

(a) the native title claim group have, and the predecessors of those persons had, an
association with the area
The affidavit of [Applicant 3] dated 21 March 2005 asserts at paragraphs 2, 3, 4 and 5 that [Applicant 3] grandmother [Ancestor 3] was born in the area, as was her son [Descendant 1] (who [Applicant 3] describes as his ‘father’s father’).

The report by [Anthropologist 1] notes that her birth date was probably around 1860.

[Applicant 3] also lists a number of other relatives of his grandmother, both contemporary and descendants, and details their lives on the claim area.

[Applicant 3] at paragraphs 9-13, 15, 16 and 18 provides further details of the lives of various members of his extended family on country.

[Claimant 1] in her affidavit sworn 21 March 2005 tells how her mother, her mother’s mother and her mother’s mother’s mother all lived on the claim area, as does she. Her descendants continue to live on the claim area.

[Anthropologist 1] places this apical ancestor’s birth on country in about 1855. He provides details of the remaining descent groups in similar fashion.

[Anthropologist 1] also refers to the writings of anthropologists and diarists such as Curr, Tindale, Sutton and Tsunoda as placing the Gudjala in the area of the present claim.

I accept that the claim group and their predecessors have and have always had the requisite association with the area.

 (b) that there exist traditional laws acknowledged and traditional customs observed
by the native title claim group that give rise to the claim to native title rights and
interests.
The existence of traditional laws is not well evidenced in the material adduced.

 Schedule F, which is verified by the s.62 affidavits, makes a series of assertions about the traditional laws and customs:

	“the traditional laws and customs of the Gudjala people which….form part of a body of customary law that it part of a broader system of Aboriginal culture.”

“The broader system is a comprehensive body of law covering cultural values, norms of social behaviour and principles that comprise the land law component of that body of law that governs the landed interests of the claim group”
	members of the claim group continue to pass on to their descendants the body of  traditional laws and customs rights (sic) to conduct activities under those traditional laws and customs stories and beliefs concerning their traditional country” and,
	“members of the claim group continue to exercise a body of traditional laws and customs which has been passed down to them from generation to generation by their forbears and predecessors.  Such traditions and customs include traditional laws and customs which deal with caring for country, controlling access to country by members of the native title claim group, the holding of ceremonies on traditional country and the use of traditional country.”

The report, which forms Attachment F, is also of limited assistance, as much of what is said there is drawn from desk-top research and is not specific to the claim group. Indeed, some of what appears there could be seen as casting some doubt on the basis of the claim. Whilst it does make statements about the existence of these laws, parts of the report could be seen as indicating that the claim group may not in fact constitute a ‘normative society’ with an ‘unbroken connection’ as discussed in Yorta Yorta. Some examples are (with my emphasis):
	“There is clearly a view, held by all, that by establishing that one’s ancestors were part of the community associated with the area in the early days” [gives rise to rights]
	“establishing to the satisfaction of senior members of the community that one’s earliest ancestor was from the area…”
“practical fulfilment of responsibilities towards the land…now that avenues exist to once again pursu…e”.


On balance, however, I think that the better view for me to take is that the report, 
even though it has some shortcomings, does provide some assistance, especially given the prima facie nature of the test.

There is however some limited factual material in the affidavit of [Applicant 3] at paragraphs 10, 11, 13, 14, and 15 as to the existence of various laws and customs continuing.

At paragraphs 9 and 10 of [Claimant 1] affidavit some details are provided of laws and customs still operative.

I accept that there are traditional laws and customs which give rise to the claim.

(c) that the native title claim group has continued to hold the native title in
accordance with those traditional laws and customs
Again, the evidence is scanty. It is not for the Registrar or his delegate to go searching for material to satisfy the requirements of the test. The comments I have made above apply equally here.

I rely on the evidence in the affidavit of [Applicant 3] at paragraphs 10, 11, 13, 14 and 15 and in the affidavit of [Claimant 1] at paragraphs 9 and 10.

I also rely on the verified contents of Schedule F in the application, and find that the native title is held in accordance with those laws and customs.

Result:	Requirements met




Native title rights and interests claimed established prima facie:  S190B(6)


The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.

Reasons relating to this condition
Under s.190B(6) I must consider that, prima facie, at least some of the native rights and interests claimed, as defined at s.223 of the Act, can be established. The Registrar takes the view that this requires only one right or interest to be registered.

The term ’prima facie’ was considered in North Ganalanja Aboriginal Corporation v Qld (1996) 185 CLR 595. In that case, the majority of the court (Brennan CJ, Dawson, Toohey, Gaudron and Gummow JJ) noted:

‘The phrase can have various shades of meaning in particular statutory contexts but the ordinary meaning of the phrase “prima facie” is: “At first sight; on the face of it; as it appears at first sight without investigation.” [citing Oxford English Dictionary (2nd ed) 1989].’
 
And at 35:
However, the notion of a good prima facie claim which, in effect, is the concern of s.63(1)(b) and, if it is still in issue, of s. 63(3)(a) of the Act, is satisfied if the claimant can point to material which, if accepted, will result in the claim's success.  

This test was explicitly considered and approved in Northern Territory v Doepel 2003 FCA 1384 at paras 134-5 :

‘134. Although North Ganalanja Aboriginal Corporation v The State of Queensland (1996) 185 CLR 595 (Waanyi) was decided under the registration regime applicable before the 1998 amendments to the NT Act, there is no reason to consider the ordinary usage of `prima facie' there adopted is no longer appropriate: see the joint judgment of Brennan CJ, Dawson, Toohey, Gaudron and Gummow JJ at 615 - 616. Their Honours' remarks at 622 - 623 indicate the clearly different legislative context in which that case was decided

135. ……see e.g. the discussion by McHugh J in Waanyi at 638 - 641. To adopt his Honour's words, if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis.’

I have adopted the ordinary meaning referred to by their Honours and the expressions of it  in the concepts of ‘material which, if accepted, will result in the claims success’ and ‘a claim which is arguable, whether involving disputed questions of fact or disputed questions of law should be accepted on a prima facie basis’ .in considering this application, and in deciding which native title rights and interests claimed can be established prima facie. I now turn to consider the rights, which I have numbered for ease of identification.

accessing land and waters; 
Evidence for this right appears in the affidavit of [Applicant 3] at 1-5, 7, 9, 10, 17, 20 and 21 and in the affidavit of [Claimant 1] at 1-6. There is also material at Schedules F and G which, although verified, seems to me more in the nature of assertions rather than the facts on which those assertions are based, and for that reason it is less convincing.. I make that comment as applicable to all of what follows.
Established

(2)_entering and remaining on the land being claimed;
Evidence for this right appears in the affidavit of [Applicant 3] at 1-5, 7, 9, 10, 17, 20 and 21 and in the affidavit of [Claimant 1] at 1-6. There is also material at Schedules F and G which, although verified, seems to me more in the nature of assertions rather than the facts on which those assertions are based, and for that reason it is less convincing.
Established

(3)  hunting;
[Applicant 3] affidavit at 12, 13, 14, and 15 and at schedules F and G.
Established

(4)  fishing
[Applicant 3] affidavit at 11, 12 and 15 and schedules G and f
Established

(5)  gathering and using the products of the claim area such food, medicinal plants, timber, bark, ochres and earths, stone and resin, minerals, and using natural water resources of the area;
I can find no satisfactory evidence other than for one or two ‘components’ of this right.
Not established

Of the remaining rights claimed I am unable to find sufficient probative material, even at a prima facie level, to establish the rights. Although there are assertions to the effect that these rights exist at schedules F and G, I do not think that these assertions alone – without some sworn or other factual backing -  are sufficiently probative.

(6)  camping and erecting shelters;
Not established

(7)  engaging in cultural activities;
Not established

(8)  conducting ceremonies and holding meetings;
Not established

(9)  teaching the physical and spiritual attributes of locations and sites;
Not established

(10)  participating in cultural practices relating to births, marriages and deaths on the claim
area;  and
Not established

(11)  making decisions, pursuant to Aboriginal law and custom about the use and enjoyment of the land by Aboriginal people.
Not established
  
Result:	Requirements met




Traditional physical connection:  S190B(7)


The Registrar must be satisfied that at least one member of the native title claim group:
(a)	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application; or
(b)	previously had and would reasonably have been expected currently to have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
(i)	the Crown in any capacity; or
(ii)	a statutory authority of the Crown in any capacity; or
(iii)	any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.

Reasons relating to this condition
This condition is satisfied by the affidavit evidence of [Applicant 3] and [Claimant 1] and the assertions in schedule M.
Result:	Requirements met




No failure to comply with s61A:  S190B(8)


The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

S61A contains four sub-conditions. Because s190B(8) asks the Registrar to test the application against s61A, the decision below considers the application against each of these four sub-conditions.

S61A(1)- Native  Title Determination
Reasons relating to this sub-condition
The report by the Tribunal’s Geospatial unit discloses no Native Title Determinations over the area, nor does an examination of the Register.

Result:	Requirements met

S61A(2)- Previous Exclusive Possession Acts (PEPAs)
Reasons relating to this sub-condition
Clause 2 of Schedule B excludes any land on which such acts have occurred from the application.
Result:	Requirements met

S61A(3) – Previous Non-Exclusive Possession Acts (PNEPAs)
Reasons relating to this sub-condition
Clause 2 of schedule B makes clear that no claim to exclusive possession is made over lands on which such acts have occurred.
Result:	Requirements met

S61A(4) – Areas to which sections 47, 47A or 47B may apply
Reasons relating to this sub-condition
Schedule L makes claims for the benefits of s. 47 in circumstances where s.47A or B may apply.
Result:	Requirements met




No claim to ownership of Crown minerals, gas or petroleum:  S190B(9)(a)


The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that:
(a)	to the extent that the native title rights and interests claimed consist or include ownership of minerals, petroleum or gas – the Crown in the right of the Commonwealth, a State or Territory wholly owns the minerals, petroleum or gas;

Reasons relating to this sub-condition
Schedule Q explicitly excludes any claim to ownership of minerals, petroleum or gas wholly owned by the Crown. I am not otherwise aware of any such claim.

Result:	Requirements met



No exclusive claim to offshore places:  S190B(9)(b)


The application and accompanying documents must not disclose, and the Registrar must not be otherwise aware, that:
(b)	to the extent that the native title rights and interests claimed relate to waters in an offshore place – those rights and interests purport to exclude all other rights and interests in relation to the whole or part of the offshore place;

Reasons relating to this sub-condition
It is clear that the application, being over lands near Charters Towers, does not include any claim over offshore places and schedule P asserts that. I am not otherwise aware of any claim. 
Result:	Requirements met



Native title not otherwise extinguished:  S190B(9)(c)


The application and accompanying documents must not disclose, and the Registrar must not be otherwise aware, that:
(c)	in any case – the native title rights and interests claimed have otherwise been extinguished (except to the extent that the extinguishment is required to be disregarded under subsection 47(2), 47A(2) or 47B(2).

Reasons relating to this sub-condition
At Schedule B 2 (iii) the application excludes from the claim area any land over which native title may otherwise have been extinguished, nor am I aware that any such claim is made.
Result:	Requirements met

[End of document]


ATTACHMENT A
The following is to be entered as contents of the Register of Native Title Claims pursuant to S186

S186 (1)

(a)	whether the application was filed in the Federal Court or lodged with a recognised State/Territory body
Federal Court, Brisbane Registry on 22 March 2005
(b)	if the application was lodged with a recognised State/Territory body – the name of that body
         n/a
(c)	the date on which the application was filed or lodged
         22 March 2005
(d) the date on which the claim is entered on the Register
22 April 2005
(d)	the name and address for service of the applicant/s
C/- C. O’Brien
Central Queensland Land Council Aboriginal Corporation
34 Mackay St
Queensland
Applicant/s:

(e)	the area of land or waters covered by the claim
Commencing at a point where latitude 1.9.847539 degrees south intersects a north-
Western boundary ofQC01/001 Kudja1a People #2, then in a generally south-westerly
direction through the following co-ordinate points, being coincidental, with part of the
north-western boundary of QC01/001 Kudjala People #2:
Longitude (east) Latitude (south)
146.600121 19.851025
146.562736 19.864056
146.522684 19.88.1862
146.472219 19.912805
146.428798 19.967070
146.414973 19.987388
8 .146.402141 20.006900
146.393349 20.023293
146.386158 20.035367
146.371119 20.054936
146.360322 20.072761
146.350703 20.086568
146.340463 20.099232
146.329617 20.112472
then to a point where latitude 20.118562 degrees south intersects a western boundary
of QC 1/001 Kudjala People #2;
then in a generally westerly direction through the following points:
Longitude (east) Latitude (south)
146.231476 20.170634
145.958373 20.257961
8 145.792621 20.299269
145.625783 20.377537
145.531223 20.294921
145.316561 20.242199
145.226348 20228611
1.45.146461 20.208500
145.030707 20.247091
144.919844 20.209044
144.703009 20.105230
144.593565 20.04823.1
144.461176 20.008483
then to a point on a boundary of lot-plan 6 WNG22~ being approximately located at
longitude 144284185 degrees east latitude 19.984364 degrees south, then in a
northerly direction along the eastern side of the un-named road in the Mount Sturgeon
locality ~ then along the eastern side of the Kennedy Developmental Road to where
latitude 19.696005 degrees south intersects the eastern boundary of the Kennedy
Development Road, then in north-easterly and easterly direction through the
following points:
Longitude (east) Latitude (South)
144.324227 19.568227
144.344231 19.538259
144.350000 19.450000
144.433333 19.450000
144.467928 19.457381
144.497938 19.446493
144.595848 19.388292
144.606008 19.360578
144.642956 19.322702
144.691642 19.238071
144.962447 19.306784
145.043148 19.279405
8145.075855 19.273360
145.120293 19.266249
145.159755 19.267316
145.183218 19.284383
145.203838 19.300383
145.237034 19.316599
145.463359 .19.399230
145.606629 19.406341
145.926204 19.391394
146.166179 19.485270
146.178235 19.491136
146.261636 19.544547
146.290974 19.558594
146.305985 19.567815
146.322255 19.573910
146.330832 19.586320
146.347670 19.603892
146.364137 19.619631
 146.368895 19.622274
146.424488 19.673391
146.437620 19.681493
146.455065 19.694712
146.474097 19.714275
146.505288 19.737010
146.526434 19.749171
146.559211 19.770849
146.572428 19.783539
146.577185 19.790941
146.597949 19.805578
146.604177 19.826414
to the point of commencement but excluding the areas of the following registered
Native Title Determination Applications that lie within area described above:
QC98/002 Santo Clan -Kudjala People
(2CO2/018 Kudjala People #4
(2CO2/024 Kudjala Jirandali People #2
QCO2/031 Kudjala Jirandali #3
QCO3/0l1 Kudjala #6
QCO4/0 11 Gugu Badhun People
Co-ordinate System and Datum:
Geographic co-ordinates are referenced to Australian Geodetic Datum 1966 (AGD66)
in decimal degrees and are based on the following spatial reference data:
DCBC data sourced from ERSIS under licence from DNRM (Qld),

Note: the co-ordinates defining that part of the boundary description as is coincident with the boundary of QC01/001 Kudjala #2 have been referenced to datum AGD84

Areas that are excluded from the application area:-
           
Are the lands on which:
	Subject to (v), valid acts that occurred on or before 23 December 1996 comprising such of the following that are considered extinguishing acts within the meaning of the Native Title Act 1993 (Cth) as amended, namely:


	Category A past acts as defined in s.228 and s.229 of the Native Title Act 1993 (Cth) and 


	Category A intermediate acts as defined in s.232A and s.232B of the Native Title Act 1993 (Cth);


	Subject to (v), any valid previous exclusive possession act(s), as set out in Division 2B of Part 2 of the Native Title Act 1993 (Cth) done in relation to the claim are; and the act(s) were attributable to the Commonwealth or State;


	Subject to (v), any areas over which native title has otherwise been extinguished;


iv)     The paragraphs above and below are subject to the provisions of s.47, s.47A and s.47B of the Native Title Act 1993 (Cth) as may apply to any part of the application area. Areas subject to acts referred to in (2)(i), (ii) & (iii), and (3), to which the provisions of s.47, s.47A and s.47B of the Native Title Act (1993) Cth apply, are not excluded from the application area.

Save that exclusive possession is not claimed over areas that have been subject to valid previous non-exclusive possession act(s), done by the Commonwealth or the State, as set out in Division 2B or Part 2 of the Act.



(f)	a description of the persons who it is claimed hold the native title
The Gudjala native title claim group is comprised of all persons descended from the following ancestors:
	[Ancestor 1] of Bluff Downs;
	[Ancestor 2]
	[Ancestor 3]
	[Ancestor 4]


(g)	a description of the native title rights and interests in the claim that the Registrar in applying the subsection 190B(6); considered, prima facie, could be established.

1)   Over land and waters where there has been no prior extinguishment of Native Title or where section 238 (the non-extinguishment principle) applies:
 
The native title rights and interests claimed are the right to possession, occupation, use and enjoyment of the claim area as against the whole world, pursuant to the traditional laws and customs of the claim group but subject to the valid laws of the Commonwealth of Australia and the State of Queensland.
 
2)  Over  all remaining land and waters within the claim area the Native Title rights and interests claimed are not to the exclusion of all others and are the rights to use and enjoy the claim area in accordance with the traditional laws acknowledged and customs observed by the Gudjala for the purposes of: 
	accessing land and waters;

entering and remaining on the land being claimed;
hunting;
	fishing;


S186 (2)
The Registrar may include in the Register such other details about the claim as the Registrar thinks appropriate.
Map annexed as Attachment C












