Reasons for decision: NSD1312/2018—Gumbaynggirr People #5—NC2018/001	Page 2
Decided: 24 January 2019

file_0.png


file_1.wmf



Registration Decision

Application name
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Claim accepted for registration
I have decided the claim in the Gumbaynggirr People #5 application satisfies all the conditions in ss 190B–190C of the Native Title Act 1993 (Cth). All legislative references are to the Native Title Act 1993 (Cth) (Native Title Act), unless stated otherwise. Therefore the claim must be accepted for registration and entered on the Register of Native Title Claims.



Katy Woods Delegate of the Native Title Registrar pursuant to ss 190–190D of the Native Title Act under an instrument of delegation dated 27 July 2018 and made pursuant to s 99 of the Native Title Act.
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BACKGROUND
This application was made on behalf of the Gumbaynggirr People native title claim group. It covers land and waters in two separate lots on the north coast of New South Wales, between Valla and Urunga. The Gumbaynggirr People native title claimant application (NSD6104/1998) was amended to exclude these particular lots prior to its determination by the Federal Court of Australia (Court) in December 2017. Gumbaynggirr People [45]. 
	The Registrar of the Court gave a copy of the Gumbaynggirr People #5 application and accompanying affidavits to the Native Title Registrar (Registrar) on 24 July 2018 pursuant to s 63 of the Act. This has triggered the Registrar’s duty to consider the claim in the application under s 190A.
	If the claim in the application satisfies all the registration test conditions in ss 190B–190C, then the Registrar must accept the claim for registration. Section 190A(6). If it does not satisfy all the conditions, it must not be accepted for registration. Section 190A(6B). As a delegate of the Registrar, I have decided the application satisfies all of the registration test conditions and my reasons on each condition follow below.
Information considered
I have considered the information in the application and the material provided by the applicant directly to the Registrar on 6 September 2018. Section 190A(3)(a). I have considered a geospatial assessment and overlap analysis of the area covered by the application prepared by the Tribunal’s Geospatial Services dated 30 July 2018 (geospatial report). I have also considered information available through the Tribunal’s geospatial database and Register of Native Title Claims. Ibid. 
	There is no information before me obtained as a result of any searches conducted by the Registrar of any state or Commonwealth interest registers, Section 190A(3)(b). and the state of New South Wales (state government) has not provided submissions in relation to the application of the registration test. Section 190A(3)(c).
Procedural fairness
On 2 August 2018 a senior officer of the Tribunal (senior officer) wrote to the relevant state minister to advise I would be relying on the information in the application for my decision and to make any submissions by 30 August 2018.
	On 6 September 2018 the applicant provided the following additional material directly to the Registrar for consideration by the delegate in applying the registration test to the application (additional material):
	Historical Summary prepared by [name removed] (Historical Summary);
Anthropological outline prepared by  [name removed] (Anthropological Outline);
Witness statement of [name removed] dated 23 August 2018 ([Deponent A] statement).
	On 12 October 2018 the senior officer provided the additional material to the state government, and advised that any comment on the additional material should be made by 26 October 2018.
	On 9 November 2018 the senior officer received submissions from the state government regarding the operation of s 190C(3). As I did not consider these submissions would change my decision, I did not provide the state government’s submissions to the applicant for comment. This concluded the procedural fairness processes.
Procedural and other matters (s 190C)—Conditions met
Information etc. required by ss 61–2 – s 190C(2): condition met
To meet s 190C(2), the Registrar must be satisfied the application contains all of the prescribed details and other information, and is accompanied by any affidavit or other document, required by ss 61–2. I am not required to undertake a merit assessment of the material at this condition. Doepel [16], [35]–[39].
	The application contains the details required by s 61:
Section
Details 
Information
Result
s 61(1)
Native title claim group 
Part A
Met
s 61(3)
Name and address for service 
Part B
Met
s 61(4)
Native title claim group named/described 
Schedule A
Met
	The application contains the information required by s 62:

Section
Details 
Information
Result
s 62(1)(a)
Affidavits in prescribed form
Affidavits filed with application 
Met
s 62(2)(a)
Information about the boundaries of the area
Schedule B 
Met
s 62(2)(b)
Map of external boundaries of the area
Attachment C
Met
s 62(2)(c)
Searches
Schedule D
Met
s 62(2)(d)
Description of native title rights and interests
Schedule E
Met
s 62(2)(e)
Description of factual basis 
Schedule F
Met
s 62(2)(f)
Activities
Schedule G
Met
s 62(2)(g)
Other applications
Schedule H
Met
s 62(2)(ga)
Notices under s 24MD(6B)(c)
Schedule HA
Met
s 62(2)(h)
Notices under s 29
Schedule I
Met

No previous overlapping claim group – s 190C(3): condition met
To meet s 190C(3), the Registrar ‘must be satisfied that no person included in the native title claim group for the application (the current application) was a member of a native title claim group for any previous application’.  Emphasis in original. To be a ‘previous application’:
	the application must overlap the current application in whole or part;
there must be an entry for the claim in the previous application on the Register of Native Title Claims (the Register) when the current application was made; and
the entry must have been made or not removed as a result of the previous application being considered for registration under s 190A.
	The geospatial report states and my own searches confirm no overlapping applications were on the Register when the current application was made. This means I do not need to consider whether there are claimants in common between the current application and any previous application. 
	I am therefore satisfied that no person in the native title claim group for this application was a member of a native title claim group for any previous overlapping application, which means s 190C(3) is met.
Identity of claimed native title holders – s 190C(4): condition met
To meet s 190C(4), the Registrar must be satisfied that either: 
	the application has been certified by each representative Aboriginal/Torres Strait Islander body that could certify the application in performing its functions; Section 190C(4)(a). or 

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group. Section 190C(4)(b).
	Section 190C(5) states that if the application has not been certified under s 190C(4)(a), the Registrar cannot be satisfied that the condition in s 190C(4) has been satisfied unless the application:

	includes a statement to the effect that the requirement in s 190C(4)(b) above has been met, and

briefly sets out the grounds on which the Registrar should consider that the requirement in s 190C(4)(b) above has been met.
	Following s 190C(4)(b) there is a note in the Act referring to the definition of ‘authorising the making of applications’ in s 251B, which reads as follows:

For the purposes of this Act, all the persons in a native title claim group authorise a person or persons to make a native title determination application … and to deal with matters arising in relation to it, if:
	where there is a process of decision–making that, under the traditional laws and customs of the persons in the native title claim group … must be complied with in relation to authorising things of that kind—the persons in the native title claim group … authorise the person or persons to make the application and to deal with the matters in accordance with that process; or 

where there is no such process—the persons in the native title claim group … authorise the other person or persons to make the application and to deal with the matters in accordance with a process of decision–making agreed to and adopted, by the persons in the native title claim group … in relation to authorising the making of the application and dealing with the matters, or in relation to doing things of that kind. Emphasis in original.
	This application has not been certified, and so I must consider whether it meets the requirements of s 190C(5) and s 251B in order to be satisfied s 190C(4)(b) is met.

How does the application meet s 190C(5)?
Schedule R states:
	The individuals who jointly comprise the applicant are members of the native title claim group and were authorised to make the Application and to deal with all matters arising in relation to it at a meeting of the Gumbaynggirr People native title claim group held on 20 October 2017 at Valla Beach.

The grounds upon which the Registrar should consider this statement to be correct are:
	The meeting held on 20 October 2017 at Valla Beach followed a process of consultation with members of the Native Title Claim Group by officers of NTSCORP Limited and by native title claim group members themselves.

Notice of the meeting held on 20 October 2017 at Valla Beach was provided to members of the native title claim group by correspondence and telephone contact by officers of NTSCORP Limited and communicated between claim group members. Public notice was also given through an advertisement placed by NTSCORP Limited in the Koori Mail newspaper.
	The process of authorisation further described in the affidavit of [name removed], which is annexed to Attachment R and marked 'R(1)' and in the affidavits of each of the persons who comprise the Applicant which are annexed to the Application for the purpose of section 62 of the Native Title Act 1993 (Cth). Emphasis in original.
	I note French J’s comment that the insertion of the word ‘briefly’ in s 190C(5)(b) ‘suggests that the legislature was not concerned to require any detailed explanation of the process by which authorisation is obtained.’ Strickland [57]. I therefore consider the information in Schedule R satisfies s 190C(5).

How does the application meet s 251B?
The affidavits of the members of the applicant all depose the following regarding the process by which the applicant was authorised:
	The basis on which I am authorised, is as a member of the native title claim group, authorised at a meeting of the native title claim group held on 20 October 2017 at Valla Beach, New South Wales. That meeting arose out of a process of notification given through public notification by NTSCORP Limited.

	The process of decision making complied with at the meeting on 20 October 2017 at Valla Beach, NSW, was that when making decisions of this kind (authorising a native title application and dealing with matters arising in relation to it) there is no particular process of decision making under traditional laws and customs that must be complied with. Accordingly, the native title claim group adopted the following process of decision making for the purposes of the native title application, including when the native title claim group made decisions authorising myself and the other members of the applicant to make the native title application and to deal with matters arising in relation to it:

There will be a general discussion of the issues;
The discussion will be guided by Gumbaynggirr People who are culturally associated with the claim area;
A clearly worded motion reflecting the general consensus will be read to the meeting;
The motion must be moved and seconded by members of the native title claim group before it is decided on;
The decision will then be made by members of the native title claim group by voting by a show of hands;
A decision of the majority present in relation to the motion shall be the decision of the members of the native title claim group; and
These decisions are binding unless altered by a resolution at a properly notified and convened native title claim group meeting. Emphasis in original. 
Attachment R(1) is an affidavit from the applicant’s solicitor at NTSCORP dated 23 July 2018 ([solicitor’s] affidavit). It describes meetings which were held in May and September 2017 at which the Gumbaynggirr People confirmed their instructions to NTSCORP to hold an authorisation meeting with regard to this native title determination application, which was subsequently scheduled for 20 October 2017. [solicitor’s] affidavit [6]–[7].
	Annexed to the [solicitor’s] affidavit and marked ‘[initials removed]-1’ is a copy of the meeting notice for the authorisation meeting (meeting notice). The meeting notice states the date, time and venue for the authorisation meeting and explains that NTSCORP was convening a meeting ‘for all members of the Gumbaynggirr People AND any other persons who assert native title rights and interests in [the application area]’. Annexure ‘[initials removed]-1’, emphasis in original. Under the heading ‘Who should attend?’ there are four groups of people described. Group (a) is made up of the biological descendants of the apical ancestors, who are listed by name. Group (b) is made up of the persons adopted into the families of the people in group (a). Group (c) is made up of the persons who otherwise identify and are accepted as a Gumbaynggirr person. The fourth group is described as ‘AND any other persons who assert native title rights and interests in the proposed claim area’. Ibid, emphasis in original.  There follows a description and map of the two parcels of land which make up the application area, with reference to the two relevant lot numbers, the towns of Urunga and Wenonah Head, and the Pacific Highway. There then follows the agenda for the meeting, which relevantly includes the following items:
	Confirm the decision making process of the native title group;

Consider and authorise a native title determination over the areas described in this notice, being [the application area];
Authorise one or more members of the native title claim group to make the native title determination application and to deal with matters arising in relation to it.
	According to the [solicitor’s] affidavit, copies of this meeting notice were posted to about 360 members of the Gumbaynngirr People on 28 September 2017. [solicitor’s] affidavit [9]–[11].

Annexed to Attachment R(1) and marked ‘[initials removed]-2’ is a copy of a proof of the meeting notice from the Koori Mail newspaper. The meeting notice in the Koori Mail reflects that which I have described above. The [solicitor’s] affidavit deposes the meeting notice in the Koori Mail appeared on 4 October 2017, and that subsequently, NTSCORP fielded a number of enquiries from Gumbaynggirr People and made travel bookings for approximately 76 people to attend the authorisation meeting. Ibid [14]–[15].  
	I consider the content of the notice is clear about the meeting’s purpose and demonstrates that members of the native title claim group had an opportunity to participate in the decision to authorise the applicant. I consider the description under the heading ‘Who should attend?’ is sufficiently broad to capture the members and potential members of the native title claim group for the application area. The number of letters posted to claim group members and the number of travel enquiries fielded by NTSCORP after the publication of the notice indicates to me that the notice provided sufficient information and was circulated adequately for it to be said that the claim group members were given every reasonable opportunity to attend the authorisation meeting and participate in the decision to authorise the applicant. Lawson [25]. 
	The [solicitor’s] affidavit also describes the conduct of the authorisation meeting, including that 56 people attended. It sets out the presentation which NTSCORP gave about the reasons for calling the authorisation meeting, and describes how maps were projected onto a screen and the application area’s location explained to the attendees. It further describes how the process for filing a native title application was outlined and that attendees were given the opportunity to ask questions. [solicitor’s] affidavit [19]–[23]. The affidavit then states:
After presenting to the group and answering a number of questions, the meeting attendees confirmed that they understood the information and what was being proposed and instructed NTSCORP to proceed to the required resolutions. Ibid [24].
	The [solicitor’s] affidavit then sets out the discussions and subsequent resolutions of the authorisation meeting, including whether or not those in attendance considered they were sufficiently representative of the claim group, the agreed and adopted decision-making process, the claim group description and the authorisation of the applicant. Ibid [25]–[34]. 
	Regarding the agreed and adopted decision-making process, the information in the [solicitor’s] affidavit reflects that which is deposed by the members of the applicant and extracted above. That is, the agreed and adopted decision-making process is one of majority vote, following general discussion guided by Gumbaynggirr People who are culturally associated with the relevant area.
	Regarding the remaining resolutions, including that pertaining to the authorisation of the members of the applicant (authorisation resolution), the [solicitor’s] affidavit notes that the agreed and adopted decision-making process was used. I note the authorisation resolution includes a clause which states that in the event of a member of the applicant passing away or resigning, the remaining members ‘shall proceed as the Applicant without alteration until a full claim group meeting authorises a new Applicant’. Ibid [34]. The affidavit deposes that one member of the applicant has passed away since the authorisation meeting and that a full claim group meeting has not been subsequently held. Ibid [35]–[38]. The covering letter to the additional material notes the passing of one of the members of the applicant following the authorisation meeting. Based on the information in the [solicitor’s] affidavit detailing the clauses of the authorisation resolution, I consider the passing of one member of the applicant has not affected the authorisation of the other members.  
	I understand that where an applicant is relying on s 190C(4)(b), I must be satisfied of the ‘fact of authorisation’ by all members of the native title claim group. Doepel [78]. I note O’Loughlin J’s theoretical questions about the meeting at which the applicant was authorised in the circumstances of the case of Ward:

Who convened it and why was it convened? To whom was notice given and how was it given? What was the agenda for the meeting? Who attended the meeting? What was the authority of those who attended? Who chaired the meeting or otherwise controlled the proceedings of the meeting? By what right did that person have control of the meeting? Was there a list of attendees compiled, and if so by whom and when? Was the list verified by a second person? What resolutions were passed or decisions made? Were they unanimous, and if not, what was the voting for and against a particular resolution? Were there any apologies recorded?  Ward [25]–[26].
	His Honour found that the substance of the above questions must be addressed. Ibid. Based on the information in the [solicitor’s] affidavit, and the affidavits of the members of the applicant, I consider there is sufficient information to address the substance of the above questions such that I can be satisfied of the fact of authorisation.
	As I am satisfied that adequate notice was given to allow all members of the claim group reasonable opportunity to participate, and that there is sufficient detail in the application about the authorisation of the members of the applicant using an agreed and adopted decision-making process, I consider the requirements of s 251B(b) are met. 
	Given my above reasons for finding that the requirements of s 190C(5) are met and that the authorisation process accords with s 251B(b), I am satisfied s 190C(4)(b) is met.

Merits of the claim (s 190B) – Conditions met
Identification of area subject to native title – s 190B(2) condition met
To meet s 190B(2), the Registrar must be satisfied that the information and map contained in the application as required by s 62(2)(a)–(b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters. 
The questions for this condition are whether the information and map provide certainty about: 
the external boundary of the area where native title rights and interests are claimed; and 
any areas within the external boundary over which no claim is made. Doepel [122]. 
How does the information about the external boundary meet this condition?
Schedule B describes the application area in paragraph A as comprising ‘all the land and waters within the external boundary described as:
	Lot 1 on Deposited plan 620967 (less that area subject to Saltwater Inlet); and
	Lot 4 on Deposited Plan 219743.’

	Schedule C refers to Attachment C which contains a colour A3-sized map prepared by the Tribunal’s Geospatial Services titled ‘Gumbaynggirr People’, dated 23 July 2018. It includes:
	the application area depicted with dark-blue outline and dark-blue hatched fill, labelled with lot and plan numbers;
	topographic background depicting roads, water courses and inlets, railway, local features and infrastructure;
	scalebar and coordinate grid (GDA94); Geocentric Datum of Australia 1994. and
	notes relating to the source, currency and datum of data used to prepare the map.
	Having considered Schedule B and Attachment C, I agree with the assessment in the geospatial report that the map and description are consistent. I am satisfied that the external boundaries of the application area can be identified on the earth’s surface with reasonable certainty.

How does the information about excluded areas meet this condition?
Schedule B lists general exclusions in paragraph B, including areas of previous exclusive possession acts and areas over which there has been an approved determination of native title.
I note French J’s comment that ‘it is unrealistic to expect a concluded definition of the areas subject to these provisions [in s 190B(2)] to be given in the application. Their applicability to any area will require findings of fact and law to be made as part of the hearing of the application’. Strickland [55]. Following this reasoning, I am satisfied the description of the general exclusions in paragraph B of Schedule B will be sufficient to ascertain the excluded areas at the appropriate time.
	I am satisfied the claim meets the requirements of s 190B(2). The information provided about the external boundary and internally excluded areas is sufficient to identify with reasonable certainty the particular land or waters over which native title rights and interests are claimed.
Identification of the native title claim group – s 190B(3) condition met
To meet s 190B(3), the Registrar must be satisfied that: 
the persons in the native title claim group are named in the application; or 
the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group. 
	I note I am not required to do more than make ‘an assessment of the sufficiency of the description of the group for the purpose of facilitating the identification of any person as part of the group’. Wakaman [34]. 
How does the description of the persons in the native title claim group meet this condition?
Schedule A states:

The Gumbaynggirr People are the native title claim group on whose behalf the Applicant makes this application. Gumbaynggirr People are described as Aboriginal persons who are:
	The biological descendants of [list of 30 apical ancestors / apical pairs] AND

Persons who have been adopted into the families of those persons (and the biological descendants of any such adopted persons); AND
Persons who have been otherwise incorporated, or who are direct descendants of a person who has been otherwise incorporated, as a member of the Gumbaynggirr People and who identify as and are accepted as a Gumbaynggirr person, in accordance with Gumbaynggirr laws and customs.
	Further details regarding the processes of adoption and incorporation are contained in Attachment A. Emphasis in original.
	Attachment A states ‘[a]doption and incorporation are not open-ended or casual processes; they are acknowledged and practiced in accordance with Gumbaynggirr traditional laws and custom’. There follows two sets of criteria for adoption and incorporation respectively.
	I consider the description in paragraph (a) of Schedule A provides a clear objective starting point, being descent from named persons. Determining all the members of the group from the named ancestors will require genealogical research, however I note Carr J’s view that the need to undertake a factual enquiry to determine the members of the group does not mean that the group has not been described sufficiently. WA v NTR [67]. 
	Regarding the descriptions in paragraphs (b)–(c), I consider the information in Attachment A to be ‘a set of appropriate criteria’, the application of which will enable adopted and incorporated members of the native title claim group to be identified at the appropriate time. De Rose [928].
	I am satisfied the persons in the native title claim group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group. This means s 190B(3)(b) is met. 

Identification of claimed native title – s 190B(4) condition met
To meet s 190B(4), the Registrar must be satisfied the description of the claimed native title rights and interests is sufficient to allow the rights and interests to be readily identified, as required by s 62(2)(d). 
	I have not considered whether the rights and interests claimed can be considered ‘native title rights and interests’ in accordance with s 223 at this condition as I will address that as part of my consideration of s 190B(6), where I must decide whether each of the claimed rights are prima facie established.
Does the description of the native title rights and interests meet this condition?
Paragraph 1 of Schedule E states ‘[t]he Gumbaynggirr People claim the following non-exclusive rights and interests, including the right to conduct activities necessary to give effect to them, in relation to the Application Area:’. There follows a list of 12 rights and interests which I have reproduced in my consideration of s 190B(6) below.
	Paragraph 3 of Schedule E states that the rights and interests in paragraph 1 do not confer possession, occupation, use or enjoyment of the application area to the exclusion of all others. 
	I am satisfied the description in Schedule E is sufficient to clearly understand and identify the itemised rights and interests as non-exclusive rights. I consider there is no inherent or explicit contradiction between the rights claimed. Doepel [92], [123]. 
Factual basis for claimed native title – s 190B(5) condition met
To meet s 190B(5), the Registrar must be satisfied there is sufficient factual basis to support the assertion that the claimed native title rights and interests exist. In particular, the factual basis must support the following assertions: 
	that the native title claim group have, and the predecessors of those persons had, an association with the area;
that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to native title rights and interests; and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs. 
	I understand my task is to assess whether the asserted facts can support the existence of the claimed native title rights and interests, rather than determine whether there is ‘evidence that proves directly or by inference the facts necessary to establish the claim’. Ibid [16]–[17]; Gudjala 2008 [83], [92]. 
What is required to meet s 190B(5)(a)?
To meet s 190B(5)(a) the factual basis must be sufficient to show:
	the claim group presently has an association with the area, and the claim group’s predecessors have had an association with the area since sovereignty or European settlement; Gudjala 2007 [52].
	there is ‘an association between the whole group and the area’, although not ‘all members must have such association at all times’; Ibid. and
	there is an association with the entire area claimed, rather than an association with only part of it or ‘very broad statements’, which have no ‘geographical particularity’. Martin [26]; Corunna [39], [45].
	I note the application area consists of two small, discreet parcels of land approximately nine kilometres apart, and that native title has been held to exist in the surrounding region by this claim group in the Gumbaynggirr People consent determination, from which these two lots were excluded. Gumbaynggirr People [5]–[12], [45]. Given the small size of the lots and the context of the consent determination over the surrounding region, I consider information supporting an association with the surrounding region is relevant to my task at this condition.
How does the application support an association between the predecessors of the claim group and the area at sovereignty or European settlement and since that time?
Schedule F asserts:
	From prior to 26 January 1788 to the present day, the native title claim group and their ancestors have continuously occupied, been present on, used and enjoyed the area which is the subject of this application, in accordance with the laws acknowledged, and the customs observed, by the Gumbaynggirr People.

	The Anthropological Outline describes the boundaries of ‘Gumbaynggirr Country’ and includes a map sourced from the Gumbaynggirr Language Dictionary. It notes the towns of Urunga, Bellingen, Nambucca Heads, Dorrigo, Coffs Harbour, Nymboida, Oban and Woolgoolga are ‘well within’ Gumbaynggirr Country, which also encompasses the application area. Anthropological Outline [19]–[23].
	The Anthropological Outline includes a detailed section on the Gumbaynggirr Apical Ancestors dating back to 1808 as the estimated birth date of [name removed], Ibid [156]. with many apical ancestors estimated as being born in the 1830s–1850s. Ibid [93], [99], [102], [106], [190], [112], [114], [117], [130], [133], [151], [166]. From information in the Tribunal’s geospatial database, I can see the locations with which the apical ancestors are associated lie within the area described as Gumbaynggirr Country in the Anthropological Outline. For example, [name removed] is estimated to have been born around 1897 and died at Urunga Aboriginal Reserve in 1917. His wife [name removed] is described as being from ‘near the mouth of the Bellinger River’ and is estimated to have been born around 1850. Ibid [106]–[110]. I can see that the mouth of the Bellinger River and Urunga lie just to the north of the application area. The descendants of each apical ancestor are listed, down to the Gumbaynggirr families which make up the current claim group.
	The Historical Summary asserts ‘[t]here is clear evidence of Aboriginal occupation in the vicinity of the application area before 1770’. Historical summary [3]. It refers to physical evidence in the area including shell middens, three bora grounds and a carved tree. Ibid. The Historical Summary asserts ‘effective occupation’ of the application area did not occur until the 1840s with the arrival of timber cutters to the region. Ibid [6]. It summarises the observations of surveyor Clement Hodgkinson in 1841 and 1842 during his expeditions to the Nambucca and Bellinger Rivers. These observations include people fishing, ceremonies, tribal fights and a ‘grand corroborree’. Ibid [7]–[9]. 
	 Regarding the predecessors of the claim group, the Historical Summary asserts that apical ancestor [name removed] was born in the area ‘probably in the 1830s’ and that another apical ancestor, [name removed], was born in Urunga in 1843. Ibid [10]. 
	Regarding the intervening generations of the claim group, the Historical Summary refers to the records of the NSW Colonial Secretary and notes the recordings of names identical or similar to those of claim group members and families, including [name removed] in 1851 and [name removed] in 1890. Ibid [12]. The Historical Summary also notes the participation by a local landholder in an initiation ceremony on the upper Macleay River in 1859. Ibid [13]. I can see that the upper arm of the Macleay extends to within seven kilometres of the southern border of the application area. The Historical Summary refers to death certificates and coronial inquests which place predecessors of the claim group at Bellingen in 1877 and in a camp near Fernmount on the Bellinger River in 1895. Fernmount is located approximately 10 kilometres to the north west of the application area.
	Regarding the most recent generations of the claim group, the Historical Summary notes a grant of permissive occupancy was given to one member near Urunga in 1942 and that a tape recording by the Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS) records claim group member [name removed] describing how he was taught to build a fish trap in the 1920s by the ‘old people’ at Urunga and Yellow Rock. Ibid [19]–[20]. 
	I consider there is sufficient information to support an assertion that the predecessors of the claim group had an association with the application area at the time of sovereignty and since that time. This is because there is detailed information about the apical ancestors and intervening generations and their association with geographically particular locations in the application area and in the surrounding region asserted in the Anthropological Outline to be ‘Gumbaynggirr Country’. 

How does the application support an association between the claim group and the area presently?
Appendix Three to the Anthropological Outline contains a map showing both the Gumbaynggirr People consent determination and the lots covered by the application area, which shows how the areas covered in the consent determination surround the application area to the north, east and south.
	Appendix Five to the Anthropological Outline is titled ‘Gumbaynggirr Sites of Significance in the Region of the Application Area’. There follows a map of the application area and surrounds with approximately 20 locations labelled either by name or reference to a particular Dreaming story, such as ‘[description removed]’.
	In the witness statement of [name removed] ([Deponent A’s] statement), the deponent states he is a member of the Gumbaynggirr People on his mother’s side. [Deponent A’s] statement [1]. With regard to the application area, he deposes:
68. [text removed]. There is a very significant Gumbaynggirr dreamtime story [text removed] and a number of significant places in Gumbaynggirr country, including the area surrounding the Claim Area, are linked to this story. Lot 4 is part of a gathering place [text removed].
69. [text removed].
	I understand the reference to ‘Lot 4’ describes the southern lot of the application area, Lot 4 on Deposited Plan 219743. and from the Tribunal’s geospatial database I can see [location removed] lies between the two lots of the application area approximately three kilometres further inland. 
	The deponent further explains the claim group’s association with the two lots of the application area, stating:

	Lot 1 is also linked to ceremonial gatherings all that area from the ridge at Hungry head to Wenonah head is part of that site. These days some Gumbaynggirr people go along the Dalhousie creek side fishing and crabbing. Lot 4 is also part of the ceremonial gathering area and the southern part of that block adjoins Oyster creek so Gumbaynggirr people fish and crab through there also. [sic]

	He deposes that there is a [description removed] site just to the north of Lot 1 and that the claim area is next to [location removed], with which particular Gumbaynggirr claim group members are associated as a result of their relevant apical ancestor’s prior association. [Deponent A’s] statement [114]–[117].
	He further deposes there is a significant site within the claim area where there was a [description removed], and that particular claim group members are the ‘right people’ to talk about that site. Ibid [119].  [description removed] is marked on the map in Appendix Five as within the southern lot (Lot 4) of the application area.
	The deponent explains his and his predecessors’ association with a number of locations described as ‘Gumbaynngirr’ including Nambucca Heads, Bowraville and Macksville. These locations are asserted to form part of Gumbaynngirr Country in the Anthropological Outline.
	The affidavit of [name removed] ([Deponent B’s] affidavit) asserts the same information regarding the Gumbaynggirr association with [location removed], [location removed], the [description removed] dreaming story and [location removed]. [Deponent B’s] affidavit [49]–[51].
	With regard to his own association with the application area and that of his immediate predecessors, the deponent states:

	There was a mob of about half a dozen Gumbaynggirr families who would camp during the colder months up on the ridge overlooking the Bellingen tip and the Bellingen Valley (on the back track that runs between Bowraville and Bellingen), but would then spend the warmer months – when the fish were running – camping at Hungry Head and Oyster Creek. I remember the group who lived there [were] …[a]ll Gumbaynggirr families.

	On weekends and holidays, we used these Aboriginal tracks and I walked to meet my father and we’d walk from Valla to Deep Creek and Oyster Creek and Dalhousie to fish. … We would often camp there near the waterways, near Oyster Creek. I remember [another Gumbaynggirr family] used to camp at Dalhousie too.

	From the Tribunal’s geospatial database I can see Oyster Creek runs through the centre of the northern lot of the application area, with Valla lying between the lots slightly further inland, and Dalhousie Creek extending just beyond the northernmost border. 

How does the application support an association, both past and present, with the entire area claimed?
In my view, the connection affidavits and the additional material provided by the applicant are sufficient to support the assertion in Schedule F that the claim group have, and its predecessors had, an association with the application area as a whole. This is because the material demonstrates a high level of geographical particularity to locations in the application area and the surrounding region, where claim group members and their predecessors were born, lived, worked, camped and undertook activities such as fishing, as well as the associated dreaming stories. I consider there is sufficient factual basis to support an assertion of a physical and a spiritual association with the application area, which means s 190B(5)(a) is met.
What is required to meet s 190B(5)(b)?
To meet s 190B(5)(b), the factual basis must be sufficient to support an assertion that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group, that give rise to the claim to native title rights and interests. ‘Native title rights and interests’ is defined in s 223(1) and the first paragraph of that definition uses almost identical language to that found in s 190B(5)(b). I therefore consider it appropriate to interpret s 190B(5)(b) in light of the judicial consideration of the meaning of ‘traditional’ in s 223(1)(a).
	In Yorta Yorta the plurality held that a traditional law or custom is one which has been passed from generation to generation of a society, usually by word of mouth and common practice. The High Court further held that in the context of the Native Title Act, ‘traditional’ also carries two other elements, namely:
	‘the origins of the content of the law or custom concerned are to be found in the normative rules of the Aboriginal and Torres Strait Islander societies that existed before the assertion of sovereignty by the British Crown. It is only those normative rules that are "traditional" laws and customs’; and
	‘the normative system under which the rights and interests are possessed (the traditional laws and customs) is a system that has had a continuous existence and vitality since sovereignty. If that normative system has not existed throughout that period, the rights and interests which owe their existence to that system will have ceased to exist’. Yorta Yorta [46]–[47] (emphasis added).
	Relevant to my assessment of the assertion at s 190B(5)(b), therefore, is the identification of a pre-sovereignty society or a society that existed in the application area prior to European settlement, and the normative laws and customs which were acknowledged and observed by that society. Gudjala 2009 [37], [52]. 
How does the application support the existence of a society at settlement?
As discussed above, the Historical Summary details a number of sources which support the existence of a society of people in and around the application area at settlement. These historical sources date back to the observations of officers on board the Endeavour in 1770, and notes Smoky Cape was named for the smoke from numerous human-made fires seen nearby. Historical Summary [4]. From the Tribunal’s geospatial database I can see Smoky Cape lies approximately 20 kilometres from the southern border of the application area.
	The Anthropological Outline asserts the people who comprised the society in the application area at settlement were Gumbaynggirr people. Anthropological Outline [37]. It asserts that this society was identifiable through its use of the Gumbaynggirr language. Ibid [39].  It further asserts:
	At Settlement Gumbaynggirr society can be distinguished from neighbouring societies by reference to linguistic and social factors. … Gumbaynggirr society can be distinguished from the Bundjalung societies to the north in relation to the differences in language and social system as well as the type of major ceremonial cycles. To the west, Gumbaynggirr society can be distinguished from Nganyawana linguistically and due to difference in social and local organisation. 

… The Gumbaynggirr clan groups at settlement shared a matrilineal-structured kinship system, had a body of beliefs, mythologies, laws and customs which they adhered to.
	I consider there is sufficient information in the application to support the existence of a society in the application area at settlement, and that there is also sufficient information to support an assertion that that society could be identified as ‘Gumbaynggirr’, based on the language spoken and laws and customs observed, which I will now consider in more detail below.

How does the application support the existence of traditional laws and customs?
As discussed above, the Historical Summary notes the observations of [name removed] in 1842 of ceremonies, tribal fights and a corroborree near Warrel Creek, a tributary of the Nambucca River which lies well within the area described as ‘Gumbaynggirr Country’ in the Anthropological Outline and runs close to the southern boundary of the application area.
	The Historical Summary also documents people from the Bellinger River travelling inland to participate in initiation ceremonies, including at Guy Fawkes in 1870. Historical Summary [13]. Based on the information in the Anthropological Outline, I can infer that those people would likely have been Gumbaynggirr.
	The Anthropological Outline provides information about the Gumbaynggirr laws and customs at settlement as including the following principles:
	Classificatory kinship;
The division of society into four named sections;
Marriage rules to promote kinship links to distant groups;
Patrilineal acquisition of rights and interests in country;
Matrilineal kinship and social organisation;
Spiritual beliefs associated with land including the presence of ancestor spirits totemic increase sites in particular locations or [text removed]
Performance of increase rites to maintain spiritual connection to, and economic benefits from, the particular clan group’s [text removed]
	Participation in major initiation ceremonies with surrounding tribes;
Maintenance of law and order by [name removed] with high ritual status;
Common belief in the creation myth of  [name removed]; and
Identifiable Gumbaynggirr language. Anthropological Outline [38]–[53].
	The Anthropological Outline also asserts, with respect to the application area:
	Where people camped was governed by the necessity to stay away from men’s and women’s sites and areas inhabited by malevolent spirits. Where people fished and hunted was governed by the presence of men’s and women’s sites, spirits and laws and customs which prescribed leaving before dark.

	The [Deponent A] statement asserts the deponent’s great great grandmother was [name removed], an apical ancestor named in Schedule A. [Deponent A] statement [1]–[3]. The Anthropological Outline estimates [her] birthdate as ‘no later than about 1840’, as records show she gave birth to her daughter in Belligen in 1853. Anthropological Outline [102]. [Deponent A] explains how he was taught about Gumbaynggirr country and culture from Uncle [name removed], whom he describes as a ‘senior Gumbaynggirr man’. [Deponent A] statement [21]. From this statement and [Deponent A]’s birthdate in 1945, I can infer Uncle [name removed] was likely to have been born in the early 1900s to have been considered a senior man during [Deponent A]’s childhood. I can further infer Uncle [name removed] would likely have been a young man during the lifetimes of some of the apical ancestors, including [Deponent A]’s great great grandmother, who were living in and around the application area at settlement. [Deponent A] states Uncle [name removed] and his brothers ‘who were also law men’, taught him the Gumbaynggirr ‘skin names’, ‘how to behave in the bush’ and the [text removed] stories which ‘taught me about where I could go and not go in my country’. Ibid [22]–[33]. This accords with the information from the Anthropological Outline extracted above, about the kinship rules and rules restricting access to particular areas.
	The [Deponent A] statement elsewhere describes the practical application of the laws regarding access to particular areas:

	If we were going onto Gumbaynggirr country which someone else’s family had a particular association with, we might let them know we were going in case there was somewhere we needed to avoid. After that, we wouldn’t generally ask permission as such, and we could go at visit that place.

	The [Deponent B] affidavit states the deponent’s great-grandfather was apical ancestor [name removed], whom I estimate to have been born in the 1850s, based on the deponent’s date of birth. He deposes:

	The things I know have been handed down to me from my grandparents, parents and aunties and uncles. There were the ones who taught me that we are from this place and we would look after it. They taught me about our laws and customs and how they have been handed down by the old people, generation after generation. …

	When men’s sites in the Claim Area need protecting I can talk about it along with Uncle [name removed] …

	It is not just any Gumbaynggirr person who can talk about all Gumbaynggirr places… We can all attend meetings about Gumbaynggirr country and speak at them, but the ones who are closely associated with that area normally do most of the talking for it.

	I consider this information supports the assertion in the Anthropological Outline that laws and customs prescribe how particular Gumbaynggirr families and individuals are associated with particular areas of Gumbaynggirr country, Anthropological Outline [41]–[44]. and demonstrates how these laws have been passed down to members of the claim group through teaching and oral transmission. 
	Noting the ages of the deponents of the connection affidavits, I consider that many of the people from whom they learnt the Gumbaynggirr laws and customs would have been alive either at the time of settlement or in the generation immediately following, and I consider it reasonable to infer those ancestors observed the same laws and customs throughout their lifetimes. I also consider it reasonable to infer those ancestors received knowledge of the laws and customs in much the same way they taught them to their descendants, through observance, oral transmission and common practice. These inferences are easier to make where there are only a few generations separating the current claim group from the society at settlement. I therefore consider the laws and customs described in the factual basis material to be ‘traditional’ in accordance with the High Court’s interpretation in Yorta Yorta. Yorta Yorta [46]–[47].
	I am satisfied the factual basis is sufficient to support the assertion that there was a pre-sovereignty society in the application area characterised by the use of the Gumbaynggirr language as well as through shared cultural and social features, as asserted in Anthropological Outline. I am satisfied the factual basis is sufficient to support the assertion that there exist traditional laws acknowledged by, and traditional customs observed by the native title claim group, such as observance of a classificatory kinship or ‘skin’ system and rules around access to particular areas of Gumbaynggirr country. This means s 190B(5)(b) is met. 

What is required to meet s 190B(5)(c)?
Meeting the requirements of this condition relies on whether there is a sufficient factual basis to support the assertion at s 190B(5)(b), that there exist traditional laws and customs which give rise to the claimed native title rights and interests. Gudjala 2009 [29]. It also requires a sufficient factual basis to support an assertion that there has been continuity in the observance of traditional laws and customs going back to sovereignty or at least to European settlement. Gudjala 2007 [82].
	In addition to the affidavit material summarised above about how the claimants received knowledge of their laws and customs from their predecessors, the deponents detail how they have passed on that knowledge to younger generations. For example, the [Deponent B] affidavit deposes:
	When I was young some of the old people still fished with spears. …

I remember one morning [a Gumbaynggirr elder] got all of us young boys to follow him down to the beach... He showed us how to spear fish in the surf. He said told us [sic] if we were there to learn to spear we had to listen to him. I knew if we didn’t go, we’d get in trouble with our parents. They made sure we learnt about Gumbaynggirr culture from these old initiated men. …
	I still remember what he taught me and I’ve taught this to my kids. …[M]y daughter, has a good spearing hand.

	There is similar information in the [Deponent A] statement:

	… I was shown around the country by my old people when I was growing up … [on] camping trips during holidays… In the same way, I have taken our children and grandchildren to different places of Gumbaynggirr country. At these places I have talked to them about the names of places, the stories for places and the things in the country. Children also learn about hunting and fishing and the different wild foods from trips on country.

	I am satisfied the factual basis is sufficient to support the assertion that the claim group have continued to hold their native title rights in accordance with traditional laws and customs. This is because the material before me, examples of which I have extracted above, demonstrates that claimants possess knowledge about how the generations since the apical ancestors acknowledged and observed their laws and customs in relation to the application area. I also consider the information about how younger generations have received knowledge of the laws and customs, through observance, oral transmission and common practice, reflects the description of how senior claim group members received such knowledge from their predecessors who were alive around the time of settlement. This permits an inference that the claim group is a ‘modern manifestation’ of the pre-sovereignty society in the application area. Gudjala 2009 [31]. As I consider the factual basis sufficient to support an assertion of continuity in the observance of traditional laws and customs, s 190B(5)(c) is met. 
	As I consider the factual basis on which it is asserted that the claimed native title rights and interests exist is sufficient to support the three assertions of ss 190B(5)(a)–(c), I am satisfied s 190B(5) is met.

Prima facie case – s 190B(6): condition met
To meet s 190B(6), the Registrar must consider that, prima facie, at least some of the native title rights and interests claimed can be established. According to s 223(1), a ‘native title right or interest’ is one that is held under traditional laws acknowledged and traditional customs observed by the native title claim group.
	I note the comments by Mansfield J about s 190B(6):
	it requires some measure of the material available in support of the claim; Doepel [126].
it appears to impose a more onerous test to be applied to the individual rights and interests claimed; Ibid [132]. and
	the words ‘prima facie’ mean ‘if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis’. Ibid [135].
	It is not my role to resolve whether the asserted factual basis will be made out at trial. My task is to consider whether there is any probative factual material which supports the existence of each individual right and interest, noting that as long as some rights can be prima facie established the requirements of s 190B(6) will be met. Only those rights and interests I consider can be established prima facie will be entered on the Register. Section 186(1)(g). In my consideration below I have grouped the rights and interests together where the subject matter is similar and it is convenient to do so.
Which of the claimed native title rights and interests can be established on a prima facie basis?
access, to remain on and traverse the land and waters;
There are numerous examples of claim group members accessing the land and waters of the region described as Gumbaynggirr country, and in regard to the specific areas covered by this application, the [Deponent A] statement explains that Gumbaynggirr people access the northern lot (Lot 1) and the southern part of Lot 4 for fishing and crabbing. [Deponent A] statement [111]. 
access natural resources and to take, use, share and exchange those natural resources for any purpose;
hunt and gather traditional natural resources;
fish;
take and use water for personal, domestic, communal purposes (including cultural purposes) but not extending to a right to control the use and flow of the water in any creeks or intermittently closing and opening lakes and lagoons;
 I consider the rights in paragraphs (b)–(e) all pertain to the use of resources in the application area and can therefore be grouped together.
As noted above, the [Deponent A] statement provides examples of Gumbaynggirr people accessing the application area for fishing and crabbing. It also describes how Gumbaynggirr people have ‘always hunted’ animals including kangaroo, snakes and lizards; and gathering resources including cabbage weed, yams and lillipilli. Ibid [262]–[269]. It also states ‘[w]e were taught we couldn’t waste things, and we always shared when we got lots of fish and things like that’. Ibid [284].
The [Deponent B] affidavit describes collecting cobra (woodworms) and brackish water from ‘upstream’ to boil them in. [Deponent B] affidavit [77].
live, being to camp on and erect temporary shelters and other temporary structures for that purpose, but not to permanently reside on, possess or occupy the land or waters;
light fires for domestic purposes;
conduct and to participate in cultural and religious activities, practices and ceremonies, including the conduct of burials;
conduct and to participate in meetings;
teach on the area the physical, cultural and spiritual attributes of places and areas of importance under traditional laws and customs;
maintain and to protect from physical harm, places and areas of importance or significance under traditional laws and customs;
I consider the rights in paragraphs (f)–(k) all pertain to activities carried out in the application area and can therefore be grouped together.
The [Deponent A] statement deposes ‘I … have spent all my life either living on or regularly visiting Gumbaynggirr country, camping on my country, and travelling around my country … I have the right to light a fire and cook what we catch’. [Deponent A] statement [292], [295].
The [Deponent A] statement also describes the use of fire for smoking ceremonies, including funerals. Ibid [241]–[243]. He also describes the importance to Gumbaynggirr people of being buried on country, and the significance of funerals. Ibid [257]–[261].
The [Deponent A] statement says Lot 4 is part of a gathering place where ceremonies were performed in relation to the [description removed] dreaming story. Ibid [68]. He says Lot 1 is also linked to ceremonial gatherings across the area from Hungry Head to Wenonah Head. Ibid [110].
The [Deponent B] affidavit states: ‘[w]hen my kids were growing up I took them fishing and hunting so they could learn… I’ve taught what I know to my kids, and [my son] knows all the Gumbaynggirr stories and customs, and he knows his ancestors’.[Deponent B] affidavit [90].
The [Deponent A] statement also provides information about the right to maintain and protect areas of importance. He states ‘[w]e do this by checking up on places, which we do a lot, and making sure that places are kept clean and haven’t been disturbed’. [Deponent A] statement [136]. He later describes the particular tasks associated with maintaining the nearby site known as the [name removed]. Ibid [147]–[156].
to be accompanied by persons who, though not Native Title Holders, are:
spouses, partners or parents of native title holders, together with their children and grandchildren; and
people required under traditional laws and customs for the performance of, and to assist in, observe or record, cultural activities, practices or ceremonies.
	The [Deponent A] statement provides:
	If the person has relations in Gumbaynggirr country, we will look after that person and show then where to go fishing and hunting. As Gumbaynggirr, we have a responsibility to look after people on our country who are not from here.

	As discussed above at s 190B(5)(b), I am satisfied there is sufficient factual basis to support the assertion of the existence of traditional laws and customs. Based on the information before me, in particular the connection affidavits of the claim group members, I am also satisfied the claimed rights and interests are held under those traditional laws and customs, such that they meet the definition of ‘native title rights and interests’ in s 223(1). Based on the information summarised above about each of the native title rights and interests claimed, I consider they are all established on a prima facie basis and so s 190B(6) is met.

Traditional physical connection – s 190B(7): condition met
To meet s 190B(7), the Registrar must be satisfied at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application; or

previously had and would reasonably have been expected currently to have such a connection but for things done by the Crown, a statutory authority of the Crown or any holder of or person acting on behalf of the holder of a lease, other than the creation of an interest in relation to land or waters.
	I note this condition requires the material to satisfy the Registrar of particular facts such that evidentiary material is required, and that the physical connection must be in accordance with the traditional laws and customs of the claim group. Doepel [18]; Gudjala 2009 [84]. 
	Based on the information in his statement, I am satisfied [Deponent A] has a traditional physical connection with the application area. I consider the following information about [Deponent A] relevant to my consideration at this condition:
	His birth and childhood on Gumbaynggirr country;

His knowledge of the Gumbaynggirr language;
His knowledge of Gumbaynggirr dreaming stories, including those pertaining to the land and waters of the application area;
His knowledge of Gumbaynggirr laws and customs, including those pertaining to access to significant sites on and close to the application area; 
His regular visits to the application area;
His teachings to younger generations about the Gumbaynggirr laws and customs.
	I am also satisfied [Deponent A]’s connection with the application area is ‘traditional’ in the sense required by s 190B(7). I am satisfied his knowledge of the application area has been passed to him from the predecessors of the claim group while spending time on the lands and waters of the application area and the surrounding region. As I consider the factual basis is sufficient to support an assertion that traditional laws and customs acknowledged and observed by the predecessors of the claim group have been passed down to the current members of the claim group, it follows that I am satisfied that [Deponent A]’s connection with the application area is in accordance with those traditional laws and customs.
	I am therefore satisfied at least one member of the native title claim group currently has a traditional physical connection with a part of the claim area, and so s 190B(7)(a) is met.
No failure to comply with s 61A – s 190B(8): condition met
In my view the application complies with ss 61A(1)–(3) and so satisfies s 190B(8):
Section
Requirement
Information 
Result
s 61A(1)
No native title determination application if approved determination of native title
Schedule B, para 2(c)
Met
s 61A(2)
Claimant application not to be made covering previous exclusive possession act areas
Schedule B, para 2(a)(v)
Met
s 61A(3)
Claimant applications not to claim certain rights and interests in previous non-exclusive possession act areas
Schedule B, para (3)
Schedule L
Met
	Paragraph 2(c) of Schedule B specifically excludes areas from the application area for which there is an approved determination of native title. As noted above the two particular lots covered by this application were excluded from the Gumbaynggirr People determination, and this is noted in Schedule D. Gumbaynggirr People [45]. 

No extinguishment etc. of claimed native title – s 190B(9): condition met
In my view the application meets the requirements of s 190B(9):
Section
Requirement
Information 
Result
s 190B(9)(a)
No claim made of ownership of minerals, petroleum or gas that are wholly owned by the Crown
Schedule Q
Met
s 190B(9)(b)
Exclusive possession is not claimed over all or part of waters in an offshore place
Schedule P
Met
s 190B(9)(c)
Native title rights and/or interests in the application area have otherwise been extinguished
There is no information in the application that discloses that native title rights and interests in the application area have otherwise been extinguished
Met
End of reasons
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