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Reasons for Decision 
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BACKGROUND 

[1] The South Coast People native title determination application covers land and waters in New 

South Wales between Port Hacking in the north, the Towamba River in the south, the coast 

region between those rivers, and the eastern edge of the Southern Highlands (the ‘South 

Coast Region’).  

[2] On 7 August 2017 the Registrar of the Federal Court (the Court) gave a copy of the application 

and accompanying affidavits to the Native Title Registrar (Registrar), pursuant to s 63 of the 

Act.   

[3] If the claim in the application satisfies all the registration test conditions in ss 190B and 190C, 

then the Registrar must accept the claim for registration.3 If it does not satisfy all the 

conditions, the Registrar must not accept the claim for registration.4 

[4] I have decided that the claim satisfies all of the registration test conditions and my reasons on 

each condition follow below. 

Information considered 

[5] Section 190A(3) sets out the information to which the Registrar must have regard in 

considering a claim under s 190A and provides that the Registrar ‘may have regard to such 

other information as he or she considers appropriate’. 

                                                           
3 See s 190A(6) 
4 See s 190A(6B) 
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[6] I have had regard to information in the application. I have also considered the affidavit of 

[name removed] Senior Anthropologist [organisation removed] provided by the applicant 

directly to the Registrar on 25 September 2017. 5 

[7] The State of New South Wales (State) has not provided any submissions in relation to the 

application of the registration test. 

[8] I may also have regard to such other information as I consider appropriate.6  

[9] I have considered information contained in a geospatial assessment and overlap analysis 

prepared by the National Native Title Tribunal (NNTT)’s Geospatial Services in relation to the 

area covered by the application, dated 21 August 2017 (the geospatial report). 

[10] I note there is no information before me obtained as a result of any searches conducted by 

the Registrar of State/Commonwealth interest registers.7 

Procedural fairness 

[11] On 18 August 2017, the State was advised that should it wish to make a submission in relation 

to the registration of this claim, it should be provided by 1 September 2017. The State advised 

on 6 September 2017 that it would not make a submission.  

[12] As noted above, I have considered the additional material provided by the applicant on 25 

September 2017.   On 1 November 2017 the NNTT practice leader for the matter (practice 

leader) wrote to the State advising that the delegate would be relying on this information in 

the application of the registration test.  Following the receipt of a signed undertaking from the 

State, to treat the material on a confidential basis, the information was sent to the State on 3 

November 2017.  The State was asked to provide any response by 10 November 2017.  On 8 

November 2017 the State requested additional time to consider the material and provide any 

comment, which request was granted.  

[13] On 16 November 2017 the practice leader received confirmation that the State had no 

comments or submissions to make in relation to the additional material. This concluded the 

procedural fairness processes. 

                                                           
5 See s 190A(3)(a) 
6 See s 190A(3) 
7 See s 190A(3)(b) 



Reasons for decision: NNTT NC2017/003 – South Coast People NSD1331/2017 Page 4 
Decided: 31 January 2018 

Merits of the claim (s 190B) – Conditions met 

Identification of area subject to native title – s 190B(2) condition met 

[14] I am satisfied the claim meets the requirements of s 190B(2). The information provided about 

the external boundary and internally excluded areas is sufficient to identify with reasonable 

certainty the particular land or waters over which native title rights and interests are claimed. 

What is required to meet this condition? 

[15] To meet s 190B(2), the Registrar must be satisfied that the information and map contained in 

the application identify with reasonable certainty the ‘particular land and waters’ where 

native title rights and interests are claimed. The two questions for this condition are whether 

the information and map provide certainty about:  

(a) the external boundary of the area where native title rights and interests are claimed; 

and  

(b) any areas within the external boundary over which no claim is made.8   

Does the information about the external boundary meet this condition?  

[16] Schedule B states that the area covered by the application is comprised of all the land and 

waters within the external boundaries described in Attachment B, and depicted in the map at 

Attachment C.  Both Attachment B and Attachment C were prepared by the NNTT’s Geospatial 

Services.  

[17] The written description, at Attachment B, uses geographic coordinates to represent the 

boundaries of the claim.  The description also lists 11 native title non-claimant determinations 

previously made by the Federal Court of Australia, which are areas excluded from the claim.  

These are referenced by Federal Court file numbers, and Lot on Plan details.  

[18] Attachment C is a monochrome copy of a map titled ‘South Coast’ originally prepared on 13 

June 2017.  The external boundary is outlined with a bold black outline.  The map includes 

topographic background, scalebar, coordinate grid, legend and locality diagram. 

[19] The geospatial assessment dated 21 August 2017, confirms the map (Schedule C) and 

description (Schedule B) are consistent and identify the application area with reasonable 

certainty.   

[20] I have considered the geospatial assessment, the written description and the map.  I am 

satisfied that the written description and map are sufficient to identify the application area 

with reasonable certainty.  

Does the information about excluded areas meet this condition? 

[21] Schedule B of the application details the areas within the external boundary that are not 

covered by the application.  This includes any areas where native title has been extinguished 

by ‘previous exclusive possession acts’, unless these are to be disregarded (ss 47,47A or 47B).  

Schedule B also excludes areas where native title rights and interests claimed have been 

otherwise extinguished. 

[22] I consider the description of the internally excluded areas is sufficiently clear to provide the 

means to identify any areas that are not subject to the claim, and therefore meets this 

                                                           
8 Doepel – at [122] 



condition.  It will be possible to identify any internally excluded areas affected by a previous 

exclusive possession act or other extinguishment once historical and current tenure searches 

are completed.9 

Identification of the native title claim group – s 190B(3) condition met  

[23] I am satisfied the claim meets the requirements of s 190B(3). 

What is required to meet this condition? 

[24] For the application to meet the requirements of s 190B(3), the Registrar must be satisfied 

that:  

(a) the persons in the native title claim group are named in the application; or  

(b) the persons in that group are described sufficiently clearly so that it can be ascertained 

whether any particular person is in that group. 

[25] The only question for this condition is ‘whether the application enables the reliable 

identification of persons in the native title claim group’.  Whether the claim has been made on 

behalf of the correct native title claim group is not relevant.10 

Does the description of the persons in the native title claim group meet this condition? 

[26] Schedule A contains a description of the native title claim group, which provides that the 

group comprises all the descendants of named apical ancestors (listing 59 persons) and 

persons adopted and incorporated into the families of those persons in accordance with the 

South Coast People's traditional laws and customs.  The description also provides that the 

biological descendants of any adopted/incorporated persons are included in the group.   

[27] I take the description in Schedule A to mean that a person is identified as a member of the 

native title claim group in one of two ways – either by descent from one or more of the named 

apical ancestors or by adoption and incorporation into the families of the biological 

descendants in accordance with traditional laws and customs.  Attachment A describes the 

features of an objective test for adoption and incorporation, based upon South Coast People 

traditional laws and customs. 

[28] The question is whether the application of these identifiers describes the native title claim 

group sufficiently clearly so that it can be ascertained whether any particular person is in that 

group.  Describing a claim group through descent from named apical ancestors is a method 

accepted by the Court.  Such a description provides a ‘substantial factual element’ and a clear 

basis for a ‘factual inquiry’, so that a person’s status as a member of the claim group is capable 

of being ascertained with sufficient clarity.11  

[29] In respect of the second element, adoption and incorporation, Carr J found this mechanism 

sufficient for the purposes of s 190B(3).  His Honour held that the fact that some factual 

inquiry was necessary to determine who was a member of the group using this mechanism did 

not result in the description being unclear.12  In my view, the questions set out in Attachment 

A provide a clear test for determining who meets the criteria of an adopted/incorporated 

                                                           
9 This approach is supported by the decisions in Ngarluma People v Mondaee and Strickland – at [51] - [52] 
10 Doepel – at [51] and [37]; Gudjala 2007 – at [33] 
11  WA v NTR – at [67] 
12 WA v NTR –  at [67] 
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person.  By asking those questions of a person, it is possible to determine whether any 

individual is a member of the native title claim group. 

[30] In my view, the level of detail in the application provides sufficient clarity to ascertain whether 

any particular person is a member of the native title claim group. 

Identification of claimed native title – s 190B(4) condition met  

[31] I am satisfied the description in Schedule E is sufficient for me to clearly understand and 

identify the itemised rights as ‘native title rights and interests.’ 

What is required to meet this condition? 

[32] To meet s 190B(4), the Registrar must be satisfied that the application’s description of the 

claimed native title rights and interests is sufficient to allow the rights and interests to be 

readily identified.  The question for this condition is whether the claimed rights are described 

clearly, comprehensively and in a way that is meaningful and understandable, having regard 

to the definition of the term ‘native title rights and interests’ in s 223 of the Act.13  

Does the description of native title rights and interests meet this condition? 

[33] Schedule E contains a description of exclusive and non-exclusive native title rights and 

interests claimed.  These are listed below: 

1.  Where exclusive native title can be recognised, the South Coast People, as defined in Schedule A of 

this application, claim the right to possession, occupation, use and enjoyment of the lands and 

waters of the application area to the exclusion of all others subject to the valid laws of the 

Commonwealth and State of New South Wales. 

2.  Where exclusive native title cannot be recognised, the South Coast People as defined in Schedule A 

of this application, claim the following non-exclusive rights and interests including the right to 

conduct activities necessary to give effect to them: 

i.   the right to access, to remain in and to use the land and waters for any purpose; 

ii.  the right to access and to take resources from the land and waters for any purpose; 

iii. the right to maintain and protect places and objects of significance; 

     iv. the right to be accompanied onto those areas by persons who, though not native title holders, 

are: 

a) spouses, partners or parents of native title holders, together with their children,  

grandchildren, great-grandchildren and their descendants; 

b)   people required under traditional laws and customs for the performance of cultural 

activities, practices or ceremonies; and 

c)   people requested by the native title holders to assist in, observe or record cultural activities, 

practices or ceremonies. 

 

[34] I consider the rights described are clear and understandable and have meaning as native title 

rights and interests.      

Factual basis for claimed native title – s 190B(5) condition met 

[35] I am satisfied that the factual basis on which it is asserted that the claimed native title rights 

and interests exist is sufficient to support the assertion.  In particular, there is a sufficient 

factual basis for the three assertions of ss 190B(5)(a), (b) and (c). 

                                                           
13 Doepel – at [99] and [123] 
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What is needed to meet this condition? 

[36] To meet s 190B(5), the Registrar must be satisfied there is sufficient factual basis to support 

the assertion that the claimed native title rights and interests exist.  In particular, the factual 

basis must support the following assertions:  

(a) that the native title claim group have, and the predecessors of those persons had, an 

association with the area; 

(b) that there exist traditional laws acknowledged by, and traditional customs observed by, 

the native title claim group that give rise to native title rights and interests; and 

(c) that the native title claim group have continued to hold the native title in accordance 

with those traditional laws and customs.  

[37] The question for this condition is whether the factual basis is sufficient to support these 

assertions.  To answer that question, I must assess whether the asserted facts can support the 

existence of the claimed native title rights and interests, rather than determine whether there 

is ‘evidence that proves directly or by inference the facts necessary to establish the claim’.14  

[38] To satisfy the condition, the material must contain sufficient details addressing the particular 

native title claimed by the particular native title claim group, over the particular land and 

waters of the application area.15 

[39] There are clear principles established by law which must guide the Registrar when assessing 

the sufficiency of a claimant’s factual basis.  These are: 

 The applicant is not required ‘to provide anything more than a general description of 

the factual basis.16 

 The nature of the material provided need not be of the type that would prove the 

asserted facts.17 

 The applicant’s material must be ‘more than assertions at a high level of generality’ and 

must not merely restate or be an alternate way of expressing the claim.18 

 The Registrar is not to consider or deliberate upon the accuracy of the information 

/facts asserted.19 

 The Registrar is to assume that the facts are asserted are true, and to consider only 

whether they are capable of supporting the claimed rights and interest. That is, is the 

factual basis sufficient to support each of the assertions at s 190B (5) (a) to (c).20 

[40] I have considered the material in accordance with these principles. 

[41] The factual basis material is provided in Attachment F (being general statements addressing 

each of the assertions) and affidavits sworn by claim group members  [name removed] and 

[name removed] labelled ‘F(1)’ and ‘F(2)’ respectively.  These affidavits provide examples that 

illustrate the assertions and statements made at Attachment F. 

[42] The applicant has also provided additional material in the form of an affidavit affirmed by 

[name and organisation removed] Senior Anthropologist (anthropologist), on 25 September 

2017 (additional material).  The additional material sets out a number of views and findings 

                                                           
14 Doepel – at [16] - [17]; Gudjala (2008) – at [83] and [92] 
15 Gudjala 2007 – at [39] 
16 Gudjala 2008 FC – at [92] 
17 Gudjala 2008 FC – at [92] 
18 Gudjala 2009 – at [28] and [29] and Anderson – at [43] and [48] 
19 Doepel – at [47] 
20 Doepel – at [17] 



which are the result of preliminary research undertaken in relation to the South Coast People 

native title determination application NSD1331/2017 (the claim being considered here).  As 

outlined at paragraphs 1-6 of the additional material, the anthropologist has had extensive 

engagement with indigenous groups and has had regard to extensive records for the area.  

The additional material also details the research methodology employed by the anthropologist 

in reaching his conclusions.  Accordingly it is my view that the anthropologist has the 

appropriate experience to state his views and I have relied upon this information in assessing 

this condition.  

What is needed to provide a sufficient factual basis for s 190B(5)(a)? 

[43] To meet s 190B(5)(a), the factual basis must support the assertion that ‘the native title claim 

group have, and the predecessors of those persons had, an association with the area.’ 

Generally, to satisfy this requirement: 

(a) it is not necessary for the factual basis to support an assertion that all members of the 

native title claim group have an association with the area at all times; 21 

(b) it is necessary that the material is sufficient to support that the group as a whole 

presently has an association with the area and to also support an association with the 

area by the predecessors of the whole group over the period since sovereignty, or at 

least since European settlement; 22 and  

(c) the materials must support that the association both presently and by the group’s 

predecessors relates to the area as a whole.23 

 

[44] I address the question of association under the following subheadings: 

 Is there sufficient factual basis relating to an association of the claim group’s predecessors 

with the area?  

 Is there sufficient factual basis relating to a present association by the claim group with the 

area?  

 Is there a sufficient factual basis that the association both past and present relates to the 

area as a whole? 

 

Is there sufficient factual basis relating to an association of the claim group’s predecessors with the 

area?  

[45] I am satisfied that the factual basis is sufficient to support an assertion that the predecessors 

of the native title claim group had an association with the area.  This includes an association 

by the predecessors at the time of sovereignty (or European settlement) and also an 

association by the predecessors since sovereignty. 

[46] The factual basis concerning an association of the predecessors with the area at the time of 

sovereignty, is contained in the additional material.24  The additional material refers to 

research (written materials and over 400 consultations) for the purposes of a preliminary 

connection report.  The research draws on thousands of archival records, including birth, 

death and marriage certificates, other government records as well as ethnographic, 

anthropological and linguistic material.   

                                                           
21 Gudjala (2007) – at [52]  
22 Gudjala (2007) – at [52]  
23 Martin – at [23] - [26], affirmed in Corunna – at [35] - [39] and [42] - [44] 
24 At  [41] 
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[47] From this research I understand the anthropologist has identified 59 Aboriginal people who 

demonstrated a physical association with the area at the time of settlement, which he asserts 

is between 1810-1840.25  The additional material specifies that these 59 persons are the 59 

apical ancestors included at Schedule A of the application used to describe the South Coast 

native title claim group.26  Consequently I infer that the 59 apical ancestors were the 

predecessors who held an association with the area at the time of settlement.  

[48] While the material does not provide specific details of birth places of the apical ancestors 

within the area, in my view it is reasonable to infer that these are persons who were born, or 

lived the majority of their lives, within the association area as identified by the research 

undertaken by the anthropologist. 

[49] In my view, this information is sufficient in supporting the assertion that the predecessors of 

the native title claim group were associated with the application area at the time of 

settlement.  

[50] Regarding the assertion of association of the predecessors of these apical ancestors to the 

area since settlement, in my view the material provides sufficient factual basis to meet this 

requirement.  In the additional material the anthropologist speaks to his research which  

identifies that the descendants of the apical ancestors have continuously occupied the South 

Coast Region: 

 “My research indicates that the descendants of the 59 Apical Ancestors form a single 
cohesive kinship population that has continuously occupied the South Coast Region 
since the assertion of sovereignty by Britain.”27    

[51] In my view, relevant material is also provided in the two claimant affidavits at Attachment F, 

labelled ‘F(1)’ and ‘F(2)’.  The claimants speak to their knowledge of their parents, 

grandparents, great grandparents, and great great grandparents who were associated with 

the area.  At F(1) one claimant specifically asserts that members of his family have always 

lived on South Coast country.28 

[52] From the information provided in his affidavit, it is my understanding that he has knowledge 

of his forbearers going back six generations.  He speaks to his great grandfather, Henry 

Chapman Jnr (the son of Umbarra), who owned land at Bateman’s Bay and that he himself 

lived on that block of land.29     

[53] From information provided by a second claimant in her affidavit at F(2), I understand she can 

speak to six generations of her family having an association with the area.  She provides 

information about the birth of her father on country, she references her great great 

grandfather, and speaks of his grandson (her grandfather) who used to work at the ration 

shop at Wreck Bay and that he would walk from Wallaga to Wreck Bay to feed his family. 30       

[54] The second claimant also refers in her affidavit, to ‘our first ancestors’ who lived at Cemetery 

Point and where they had all their mai mais’ (bark huts), and where her Grandfather  [name 

removed] has told her that South Coast people continue to be buried.31   

                                                           
25 At  [10] 
26 At  [14] 
27 At  [13] 
28 At [3]  
29 At [9]  
30 At [3] – [5] 
31 At [26] 
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[55] In my view this information is sufficient to support an association of the predecessors of the 

group area over the period since settlement. 

Does the factual basis support that the claim group presently has an association with the area?  

[56] I consider the factual basis is sufficient to support an assertion that the claim group presently 

has an association with the area.  

[57] It is clear from the two claimant affidavits referred to above that members of the claim group 

today live within the area.  

[58] The claimant in F(1) speaks to his association with the claim area, around the Bateman’s Bay 

area where he grew up and continues to live:   

I went to school at Batemans Bay Primary and Moruya High School until I was 16.  When I was growing up, the only 

time I went away was to play football at Wollongong, Nowera and Bega, but I always came back to Batemans Bay.  

It is very important to live on my country.  My kids haven’t left either, and they still continue to live there in the 

area.32 

[59] In her affidavit, the claimant in F(2) speaks to her association to the area particularly Bermagui 

and Wallaga lake area, living in the area (as do her children and grandchildren).   

[60] Information contained in the two claimant affidavits also points to traditional activities such as 

protecting and visiting sites, camping and fishing taking place across the application area on a 

regular basis.  In F(2), the claimant refers to fishing at Aragunnu, Bermagui, Mystery Bay, and 

camping at Bunga, Murrah, Cuttagee and all the way down the coast.  

[61] There is also information about the claimants learning about country from grandparents, 

parents and uncles,  In his affidavit at F(1), the claimant speaks to learning about county from 

his ‘old’ people, particularly his mother and uncles.33    

[62] In my view the material shows multiple families having a physical presence/connection to the 

application area.   

Is there a sufficient factual basis that the association both past and present relates to the area as a 

whole? 

[63] As noted at [43] above, case law prescribes ‘the materials must support that the association 

both presently and by the group’s predecessors relates to the area as a whole.34 

[64] In my view the material contained in the claimant affidavits at Attachment F and in the 

additional information (anthropologist’s affidavit) provides the requisite detail to support the 

assertion of association to the entire area.  

[65] The claimant affidavits at Attachment F at contain numerous references to many places in the 

claim areas.  There are details of camping sites, many areas relating to fishing and associated 

activities, travel over the claim area as well as reference to specific areas where contemporary 

claimants and their ancestors deemed significant.   

[66] The anthropologist, in the additional material, includes references to spiritual stories relating 

to a number of significant places including, Five Islands, and customary inter-connection giving 

rise to regular visits between the two families associated with La Perouse and with Eden.  

[67] I have identified the places named in the material and considered their location in relation to 

the boundary of the claim area and I am able to locate places geographically spread across the 

                                                           
32 At  [12] 
33 At  [15] – [16] 
34 Martin – at [23 ] - [26], affirmed in Corunna – at  [35] - [39] and [42] - [44] 



application area.  Moving broadly north to south through the claim area, examples include 

Five Islands, Nowra, Wreck Bay, Point Bennelong, Ulladulla, Buckenbowra, Holmes Lookout, 

Batemans Bay, Moruya, Tuross Head, Bodalla, Whitakers Bay, Montague Island, Gulaga 

Mountain (Mount Dromadery), Bermagui, Mumbulla Mountain, Mimosa Rock,  Bega Valley, 

Wallaga and Eden.     

[68] There is further evidence in the additional material which I consider relevant to this condition, 

where the anthropologist states ‘The South Coast Region on which my research focussed 

encompasses the entirety of the application area.’35  In my view it is reasonable to infer that 

the research undertaken by the anthropologist supports an assertion of association of both 

past and present to the entire area. 

[69]  In my view the factual basis is sufficient to satisfy me that the association asserted relates to 

the whole of the area. 

Summary of findings for the ‘association’ assertion - s 190B(5)(a) 

[70] The requirement for s 190B(5)(a) is met.  I am satisfied the factual basis is sufficient to support 

the contemporary association of the claim group, and an association of successive generations 

of their predecessors since settlement, with the land and waters of the application area.  

[71] There is information about a broad reach of places within and proximate to the claim area and 

about particular persons within the claim group, both past and present, who were and are 

associated with these places.  The information provided has a sufficiently wide geographic 

compass so that I am satisfied that the association relates to the application area as a whole.  

What is required to provide a sufficient factual basis for s 190B(5)(b)? 

[72] To meet s 190B(5)(b), the factual basis must support the assertion ‘that there exist traditional 

laws acknowledged by, and traditional customs observed by, the native title claim group that 

give rise to the claim to native title rights and interests’.  The wording of s 190B(5)(b) is almost 

identical to paragraph (a) of the definition of ‘native title rights and interests’ within s 223(1) 

of the Act.  Dowsett J approached this in Gudjala 2007 36 by considering s 190B(5)(b) in light of 

the case law regarding s 223(1)(a), particularly the leading decision of the High Court in Yorta 

Yorta. 

[73] According to the High Court’s decision in Yorta Yorta, a law or custom is ‘traditional’ where: 

(a) it ‘is one which has been passed from generation to generation of a society, usually by 

word of mouth and common practice’;37 

(b) the origins of the content of the law or custom concerned can be found in the 

normative rules of a society38 which existed before the assertion of sovereignty by the 

Crown;39 the normative system has had a ‘continuous existence and vitality since 

sovereignty’;40 and 

(c) the relevant society’s descendants have acknowledged the laws and observed the 

customs since sovereignty and without substantial interruption.41 

[74] Dowsett J found that a sufficient factual basis must therefore demonstrate that the laws and 

customs relied on by the claim group ‘have their source in a pre-sovereignty society and have 

                                                           
35 At [16] 
36 Gudjala 2007 – at [26] and [62] - [66] 
37 Yorta – at [46] 
38 The term ‘society’ in this context is ‘understood as a body of persons united in and by its acknowledgment and observance of a body of 
law and customs’—Yorta Yorta – at [49] 
39 Yorta Yorta – at [46] 
40 Yorta Yorta – at [47] 
41 Yorta Yorta – at [87] 
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been observed since that time by a continuing society.’  His Honour held that a ‘starting point 

must be identification of an indigenous society at the time of sovereignty’, and concluded that 

a sufficient factual basis must also establish a link between the native title claim group 

described in the application and the area covered by the application, which involves 

‘identifying some link between the apical ancestors and any society identified at 

sovereignty.’42  

[75] I understand that it is not appropriate that I impose too high a burden when assessing these 

matters, having regard to the limited nature of the enquiry when assessing the factual basis 

condition of s 190B(5).43 

Is there a sufficient factual basis for the requirement of s 190B(5)(b)? 

[76] I am satisfied that the factual basis is sufficient to support an assertion that there exist 

traditional laws acknowledged, and traditional customs observed, by the native title claim 

group giving rise to the claim to native title. 

[77] I address the requirements under the following headings: 

 Does the factual basis address a society at settlement in the area acknowledging and 

observing normative laws and customs?  

 Does the factual basis address the links between the pre-sovereignty society, the claim 

group and their apical ancestors? 

 Are the laws and customs currently acknowledged and observed by the group rooted in 

those of the society at settlement? 

 

Does the factual basis address a society at settlement in the area acknowledging and observing 

normative laws and customs? 

[78] The starting point at s 190B(5)(b) must be to identify the body of persons (society) united in 

and by its acknowledgment of people who at the time of sovereignty (or European 

settlement) lived according to identifiable laws and customs.  

[79] The additional material addresses this criterion.  Drawing on his review of previous 

ethnographic and anthropological research, the anthropologist speaks to customs, rules, 

systems and practices that outline the normative society which observed traditional laws and 

customs at the time of settlement.   

[80] My understanding of this material is that the ancestors of the claimant group formed a single 

cohesive society, governed by kinship and other rules, giving rise to a normative system that 

regulated marriage, religion and the relationship between the people and the land.  For 

example, the regulation of marriage meant that individuals associated with the same single 

locality were discouraged from marrying, whereas individuals associated with particular sets 

of distinct localities were encouraged to marry.44  

[81] A review of the written sources of the 19th century, led the anthropologist to understand that 

the South Coast People observed a single system of religion which was centered on the 

mythological figure known as Darhumulan, and the carrying out of a male initiation ceremony 

                                                           
42 See Gudjala 2007 – at [63] and [66] respectively. Although the Full Court found error in Dowsett J’s evaluation of the factual basis 
materials, the Full Court did not disagree with his Honour’s assessment of what a sufficient factual basis for this assertion must address—
see Gudjala 2008 –at [71]–[72]. The Full Court also agreed with Dowsett J that one question a sufficient factual basis must address is 
whether ‘there was, in 1850–1860, an indigenous society in the area, observing identifiable laws and customs’—Gudjala 2008 at [96]. 
(1850–1860 is the time of European settlement of the Gudjala application area.) 
43 See also Stock – at [64] where His Honour held that ‘it must be borne in mind that the provisions of the NTA dealing with registration are 
not, nor could they be, concerned with the proof that native title exists’. 
44 At [21] 



(known as Bunan).45  My understanding of the material provided in the affidavit of one 

claimant, is there are places which are very powerful sites spiritually46 and therefore 

demonstrate a contemporary observance, but observance of male initiation ceremonies 

ceased around the 1920s47.   

[82] The claimant speaks to his knowledge of Bunan, and of his uncles ‘They were marked, those 

old fellas, from the initiation ceremony.’48  The anthropologist also talks to a contemporary 

observance of the exogamous kinship system,49 which is further supported in the F(1) claimant 

affidavit.  The claimant points to rules governing marriage being observed around 1950 or 60s 

and today.50  In my view these statements support the ongoing observance of exogamous 

marriage and illustrate a link between the traditional and contemporary systems. 

[83] The other component of the normative system that links the traditional and contemporary is 

that of personal totems.   In the additional material the anthropologist discusses how 

inherited totems traditionally operated.51  It is also clear from the F(1) claimant affidavit that 

there is a strong contemporary observance of totems, He speaks to the hereditary nature of 

totems and his knowledge of totems as messengers within his family.52    

[84] Similarly, material detailing fishing methods and traditional utilisation of sea resources 

provides a link between the traditional and contemporary systems.  The anthropologist  in the 

additional material 53 references written sources spanning the 19th and 20th centuries that 

indicate fishing as the primary activity.  One claimant speaks to the South Coast People being 

seafaring people, and ‘most people on the South Coast are fishermen’.54   Another claimant 

explains about diving for mutton fish (abalone) and sharing a big catch with the whole 

community.  She speaks to these practices with reference to her elders.  For example, ‘We’re 

not taking everything out all at once from one spot; its getting a chance to regrow. A lot of my 

old people [elders] have taught me about that’. 55  

[85] I accept the view of the anthropologist that ‘the Claim Group’s observation at sovereignty of 

the laws and customs regulating kinship, religion and economy...indicate that those laws and 

customs gave rise to a collection of rights and interests in the proposed Application Area’,56 to 

support my conclusion that there is sufficient factual basis to support the assertion of a pre-

sovereignty society at settlement in the area acknowledging and observing traditional laws 

and customs.  

Does the factual basis address the link between the society at settlement and the apical ancestors?  

[86] As stated at [47] above, the anthropologist, in the additional information 57 identifies a group 

of 59 apical ancestors as the persons comprising the society at the time of settlement.  These 

people demonstrated a consistent association with the application area and “formed a single 

cohesive kinship population” who were the “society bearing traditional rights and interests” in 

the application area.  

                                                           
45 At [22] 
46 Attach F1 at [94] 
47 Attach F1 at [73] 
48 Attach F1 at [72] 
49 ]At [28]  - [30] 
50 At [64] – [66] 
51 At [20] 
52 At [67] – [71] 
53 At [10] and [14] 
54 At [40] – [47] and [ 67] – [71] 
55 At [75] 
56 At 27 
57 At [10] – [13] 
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[87] I am satisfied that the research conducted by the anthropologist identifies the society at 

sovereignty and that the members of this society were the identified apical ancestors.  

Are the laws and customs currently acknowledged and observed by the group rooted in those of the 

society at settlement? 

[88] Native title case law defines traditional laws and customs as those which have been passed 

down through the generations to the members of the claim group today, by word of mouth 

and common practice. 58 

[89] In my view the material before me addresses the way knowledge of the group’s laws and 

customs has been handed down to the claimants by their predecessors.   

[90] The affidavits of the two claim group members at Attachments F(1) and F(2), speak extensively 

to various laws and customs in relation to kinship, religious belief and use of traditional 

resources observed by the contemporary claim group, which were also observed by their 

ancestors.  These affidavits also contain information about how knowledge and practice has 

been passed through the generations.     

[91] An example of intergenerational exchange of information is provided in the affidavit of one 

claimant where she states how she observes and carries out a number of traditional laws and 

customs as a result of information that was handed down to her by [name removed], her main 

teacher.  I understand this information to include dreamtime stories, information about the 

importance of particular places, how to find food and medicine in the bush, and to speak 

language.   

[92] The affidavit also speaks to knowledge which continues to be passed down through the 

generations: ‘She [name removed] was 90 something when she passed.  She handed down a 

lot of knowledge to me, and I handed that on to my eldest daughter, [name removed]’.59 

 

Summary of findings for the ‘traditional laws and customs’ assertion of s 190B(5)(b)? 

[93] I consider the information does provide a sufficient factual basis for the assertion that there 

currently exist traditional laws and customs derived from a society at settlement, and that the 

claim group can demonstrate their links to that group over time.  The laws and customs have 

been transmitted and continue to be transmitted through intergenerational transfer of 

knowledge.  

What is required to provide a sufficient factual basis for s 190B(5)(c)? 

[94] To meet s 190B(5)(c), the factual basis must support the assertion ‘that the native title claim 

group have continued to hold the native title in accordance with those traditional laws and 

customs.’  

[95] The case law indicates that in order to satisfy this condition, the factual basis must addresses 

the following matters: 

 There was a society at settlement that observed traditional laws and customs from 

which the identified existing laws and customs were derived and were traditionally 

passed to the claim group; 

 There has been a continuity in the observance of traditional law and custom going back 

to sovereignty or at least European settlement.60 

                                                           
58 Yorta Yorta – at [46] 
59 Attach F(2) at [101] 
60 Gudjala 2007 – at [82]. 
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Is there a sufficient factual basis for the requirement of s 190B(5)(c)? 

[96] The application satisfies the condition of 190B(5)(c) because the factual basis is sufficient to 

support an assertion that the native title claim group have continued to hold their native title 

rights and interests in accordance with  traditional law and customs. 

[97] In my view, my assessment of the material for the purposes of s 190B(5)(b) above is relevant 

here and sets out the reasons for why I am satisfied the material has met the first requirement 

of the condition above.   

[98] I therefore turn to the second requirement, that is, does the material address the continued 

acknowledgement and observance of laws and customs over the period since settlement.  

[99] The two claimant affidavits at Attachments F(1) and F(2) speak to traditional laws and customs 

observed by the contemporary group, including about: 

 Country (speaking for country, protecting country, rules about using country); 

 Rules about marriage; 

 Totems and animals as messengers; 

 Initiation and men’s business; 

 Language; 

 Burial practices and funerals; 

 Beliefs about spirits; 

 Ceremonies and gatherings; 

 Fishing, hunting, gathering and preparing food. 

[100] In my view, the material illustrates that the current claimants engage with the South Coast 

Region in the traditional ways of their parents and grandparents.  The rules governing 

marriage are an example.  I have previously referred to the rules around marriage at the time 

of settlement at [82].  Statements by one claimant in his affidavit, point to rules governing 

marriage being observed around 1950 or 60s and today. 61  

[101] I am therefore satisfied that the factual basis supports the assertion that the claim group has 

continued to hold native title rights and interests in accordance with its traditional laws and 

customs. 

Summary for s 190B(5) 

[102] In conclusion I am satisfied the application satisfies the condition of s 190B(5) because the 

factual basis provided is sufficient to support each of the particularised assertions in s 190B(5). 

 

 

 

 

 

 

 

 

                                                           
61 Attach F(1) at [64] – [66] 
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Prima facie case – s 190B(6): condition met 

[103] I consider that at least some of the claimed rights and interests have been established on a 

prima facie basis.  Therefore, the claim satisfies the condition of s 190B(6). 

What is required to meet this condition? 

[104] To meet s190B(6), the Registrar ‘must consider that, prima facie, at least some of the native 

title rights and interests clamed can be established.’  I note the following comments by 

Mansfield J in relation to this condition: 

1. It requires some measure of the material available in support of the claim; 62 

2. Although s 190B(5) directs attention to the factual basis on which it is asserted that the 

native title rights and interests are claimed, this does not itself require some weighing of 

that factual assertion as that is the task required by s 190B(6);63 and 

3. s 190B(6) appears to impose a more onerous test to be applied to the individual rights 

and interests claimed. 64 

[105] Mansfield J found that the use of the words ‘prima facie’ in s 190B(6) means that ‘if on its face 

a claim is arguable, whether involving disputed questions of fact or disputed questions of law, 

it should be accepted on a prima facie basis’.  

Which of the claimed native title rights and interests can be established on a prima facie basis? 
 

Right of exclusive possession  

[106] The claimants assert exclusive possession over areas where it can be recognised.   

[107] In Ward HC, the majority considered that the “expression ‘possession, occupation, use and 

enjoyment ... to the exclusion of all others’ is a composite expression directed to describing a 

particular measure of control over access to land” and conveys “the assertion of rights of 

control over the land.65”   

[108] The Full Court reviewed the case law in Griffiths FC which is authority for what is required to 

prima facie establish the exclusive right under the condition at s 190B(6).  That is to show 

how, under traditional law and custom, those laws and customs are derived from a pre-

sovereignty society and, with a continued vitality, the group may effectively “exclude from 

their country people not of their community,” including by way of “spiritual sanction visited 

upon unauthorised entry” and as the “gatekeepers for the purpose of preventing harm and 

avoiding injury to country.”  The Full Court stressed: 

[It is also] important to bear in mind that traditional law and custom, so far as it bore upon relationships 

with persons outside the relevant community at the time of sovereignty, would have been framed by 

reference to relations with indigenous people. – at [127] 

[109] Further, for this right to be established, evidence must be provided that other Aboriginal 

people seek permission to enter another group’s country and that the observance of this 

protocol is grounded in the system of law and custom which regulates access to country and 

preventing harm to the country.    

                                                           
62 Doepel – at [126] 
63 Doepel – at [127] 
64 Doepel – at [132] 
65 Ward –at [88] 
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[110] The anthropologist, in the additional material, asserts that “negative consequences are 

believed to befall individuals who transgress customary restrictions” on sites of significance.66  

He provides an example of the impact on an individual who failed to observe such 

restrictions67. One claimant also speaks to this in his affidavit, and states  “when you break the 

lore, you will be sick.” 68   

[111] This same claimant talks of the importance of observing lore on country, noting that “if you do 

the wrong thing by lore, it comes back on you”69 and the cultural responsibility that rests with 

South Coast people to protect their important sites.70   

[112] He also talks of the respect and courtesy other Aboriginal people show South Coast People by 

letting them know when they plan to visit South Coast country71 and that this is a component 

of lore.72 

[113] The claimant also notes that “other mobs still come today to our country…they seek 

permission from us” when they do so.73   He further states that “South Coast people control 

who accesses our county [sic] 74 and talks of the consequences of someone from outside the 

South Coast People accessing country without permission.75  

[114] While the claimant does not explicitly state that the purpose of outsiders letting South Coast 

People know when they are visiting country is to protect them and the group from the 

consequences of accessing country without permission, it is implied by his statements that 

seeking permission is part of the lore and disobeying lore has consequences and can make 

people sick. 

[115] Similarly, another claimant speaks of gaining permission when she enters country that is not 

hers and the rules about accessing resources from another person’s country.76 She also talks 

about the purpose of welcoming strangers to country is to ensure that “people don’t take any 

bad spirits home with them”77 and how not to protect strangers who visit her country would 

have ramifications for her as it would be “my fault”.78  

[116] She deposes that people who want to fish in her family’s area ring her family to seek 

permission.79  She also deposes that she performs a smoking ceremony for visitors to her 

country as a form of protection for them.80  

[117] In my view, this information is sufficient to recognise a right of exclusive possession.  

[118] I am, therefore, satisfied that there is material before me which establishes the exclusive right 

as listed in paragraph 1 of Schedule E of the application.  

 

                                                           
66 At [34] 
67 At [35] 
68 Attach F(1) at [122] 
69 At  [48] 
70 At [67] 
71 At [61] – [63] 
72 At [155] 
73 At [158] 
74At [160] 
75 At [161] 
76 Attach F(2) at [38] 
77 At [54] 
78 At [58] 
79 At [133] 
80 At 135] 

 



Non-exclusive claimed rights and interests 

[119] I have considered the information contained in Attachment F, in the affidavits provided by the 

two claimants and the additional material and am satisfied that there is sufficient evidence for 

the following non-exclusive claimed rights and interests identified in Schedule E to be 

established on a prima facie basis:  

i.   the right to access, to remain in and to use the land and waters for any purpose;  
ii.  the right to access and to take resources from the land and waters for any purpose; 
iii. the right to maintain and protect places and objects of significance;  
iv. the right to be accompanied onto those areas by persons who, though not native title holders, are:  

a) spouses, partners or parents of native title holders, together with their children, grandchildren, 
great-grandchildren and their descendants; 
b) people required under traditional laws and customs for the performance of cultural activities, 
practices or ceremonies; and 
c) people requested by the native title holders to assist in, observe or record cultural activities, 
practices or ceremonies. 

 

[120] Each of the two claimant affidavits addresses each right specifically and provides evidence of 

the contemporary observance of traditional laws and customs in relation to these claimed 

rights.  I am, therefore, satisfied that information provided in Attachment F, in the affidavits 

provided, and the additional material establish all of the non-exclusive rights listed in 

paragraph 2 of Schedule E of the application.   

Physical connection – s 190B (7): condition met 

[121] I am satisfied that at least one member of the native title claim group currently has or 

previously had a traditional physical connection with a part of the claim area.  

What is required to meet this condition? 

[122] To meet s 190B(7), the Registrar ‘must be satisfied that at least one member of the native title 

claim group currently has or previously had a traditional physical connection with any part of 

the land or waters covered by the application’—see subsection (a).  

[123] Mansfield J decided that the condition of s 190B(7) imposes a different task upon the Registrar 

to that found in s 190B(5), saying that: 

It does require the Registrar to be satisfied of a particular fact or particular facts. It therefore 
requires evidentiary material to be presented to the Registrar. The focus is, however, a confined 
one. It is not the same focus as that of the Court when it comes to hear and determine the 
application for determination of native title rights and interests. The focus is upon the 
relationship of at least one member of the native title claim group with some part of the claim 
area. It can be seen, as with s 190B(6), as requiring some measure of substantive (as distinct 
from procedural) quality control upon the application if it is to be accepted for registration.81 

Is there evidence that a member of the claim group has a traditional physical connection? 

[124] One claimant clearly articulates in his affidavit, a traditional physical connection with the land 

and waters covered by the application.  I have referred to this in my consideration of the 

factual basis for the claim made in the application.   

[125]   I am therefore satisfied this condition is met. 

                                                           
81 Doepel – at [17]. 
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No failure to comply with s 61A – s 190B(8): condition met 

[126] In my view the application does not offend any the provisions of ss 61A(1), 61A(2) and 61A(3) 

and therefore the application satisfies the condition of s 190B(8): 

Requirement Information addressing requirement Result 

s 61A(1) no native title determination 

application if approved determination of 

native title 

Geospatial report (21 August 2017)  Met 

s 61A(2) claimant application not to be 

made covering previous exclusive 

possession over areas 

Schedule B, paragraph [B](1) Met 

s 61A(3) claimant applications not to 

claim certain rights and interest in 

previous non-exclusive possession act 

areas 

Schedule B, paragraph [B](3) Met 

 

 

No extinguishment etc. of claimed native title – s 190B(9): condition met  

[127] In my view the application does not offend the provisions of ss 190B(9)(a), (b) and (c) and 

therefore the application meets the condition of s 190B(9): 

Requirement Information addressing requirement Result 

(a) no claim made of ownership of 

minerals, petroleum or gas that are 

wholly owned by the Crown 

Schedule Q Met 

(b) exclusive possession is not claimed 

over all or part of waters in an offshore 

place 

Schedule P Met 

(c) native title rights and/or interests in 

the application area have otherwise been 

extinguished 

Schedule B Met 
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Procedural and other matters (s 190C)—Conditions met  

Information etc. required by sections 61 and 62 – s 190C(2): condition met  

[128] I have examined the application and I am satisfied that it contains the prescribed information 

and is accompanied by the prescribed documents. 

What is required to meet this condition? 

[129] To meet s 190C(2), the Registrar must be satisfied that the application contains all of the 

prescribed details and other information, and is accompanied by any affidavit or other 

document, required by ss 61 and 62.  This condition does not require any merit or qualitative 

assessment of the material to be undertaken .82 

Subsection 61 

[130] The application contains the details specified in s 61. 

Section Details Form 1 Result 

s 61(1) Native title claim group  Schedule A & Attachment A Met 

s 61(3) Name and address for service  Part B Met 

s 61(4) Native title claim group named/described  Schedule A & Attachment A Met 

Subsection 62 

[131] The application contains the details specified in s 62. 

Section Details Form 1 Result 

s 62(1)(a) Affidavits in prescribed form Not marked as an Annexure. 

Each person comprising the 

application (13) has sworn an 

affidavit attesting to the 

requisite statements 

Met 

s 62(2)(a) Information about the boundaries of the 

area 

Schedule B, Attachment B  Met 

s 62(2)(b) Map of external boundaries of the area Attachment C Met 

s 62(2)(c) Searches Schedule D Met 

s 62(2)(d) Description of native title rights and 

interests 

Schedule E  Met 

s 62(2)(e) Description of factual basis:  Schedule F, Attachment F  Met 

s 62(2)(f) Activities Schedule G  Met 

s 62(2)(g) Other applications Schedule H Met 

s 62(2)(ga) Notices under s 24MD(6B)(c) Schedule HA Met 

s 62(2)(h) Notices under s 29 Schedule I Met 

 

 

                                                           
82 Doepel at [16] and also at [35] to [39]. 



No previous overlapping claim group – s 190C(3): condition met  

[132] I am satisfied that no person is included in the native title claim group for this application that 

was a member of the native title claim group for any previous overlapping application. 

What is required to meet this condition? 

[133] To meet s 190C(3), the Registrar ‘must be satisfied that no person included in the native title 

claim group for the application (the current application 83) was a member of a native title 

claim group for any previous application’.  To be a ‘previous application’: 

 the application must overlap the current application in whole or part; 

 there must be an entry for the claim in the previous application on the Register of Native 

Title Claims when the current application was made; and 

 the entry must have been made or not removed as a result of the previous application 

being considered for registration under s 190A. 

[134] The geospatial assessment does not identify any overlapping applications in relation to the 

area covered by the South Coast People application.  This means that none of the pre-

conditions are met and accordingly the requirement to consider common claimants is not 

triggered.  Therefore the claim satisfies the condition of s.190C(3).  

Identity of claimed native title holders – s 190C(4): condition met 

[135] I am satisfied that the applicant is a member of the native title claim group and is authorised 

to make the application and to deal with matters arising in relation to it by all the other 

persons in the group pursuant to ss 190C(4)(b).  I am also satisfied that the application meets 

the requirements of s 190C(5).   

What is required to meet this condition - s 190C(4)? 

[136] To meet s 190C(4), the Registrar must be satisfied that the application has been certified by all 

representative Aboriginal/Torres Strait Islander bodies that could certify the application in 

performing its functions.84  If the application has not been certified, the Registrar must be 

satisfied that the applicant is a member of the native title claim group and is authorised to 

make the application, and deal with matters arising in relation to it, by all the other persons in 

the native title claim group.85 

[137] Schedule R contains a statement that the application is not certified.   

[138] Therefore s 190C(4)(b) is the relevant requirement to be met.  That is, is the applicant a 

member of the native title claim group and authorised by all the other persons in the group to 

make the application and deal with matters arising in relation to it?  

[139] Before considering the question of authorisation, it is necessary to assess the information 

provided to meet s 190C(5).  In Doepel, Mansfield J discusses the interaction between s 

190C(4)(b) and s 190C(5) and how the Registrar is to be satisfied as to these conditions of the 

registration test: 

In the case of subs (4)(b), the Registrar is required to be satisfied of the fact of authorisation by all 

members of the native title claim group. Section 190C(5) then imposes further specific requirements 

                                                           
83 Emphasis in original. 
84 See subsection 190C(4)(a). 
85 See subsection 190C(4)(b). 



before the Registrar can attain the necessary satisfaction for the purposes of s. 190C(4)(b). The 

interactions of s. 190C(4)(b) and s. 190C(5) may inform how the Registrar is to be satisfied of the 

condition imposed by s. 190C(4)(b), but clearly it involves some inquiry through the material available 

to the Registrar to see if the necessary authorisation has been given. 86  

Have the requirements at s 190C(5) been met?  

[140] That is, does the application itself include a statement to the effect that the requirement of 

paragraph s 190C(4)(b) has been met and briefly set out the grounds on which the Registrar 

should consider that it has been met. 

[141] The relevant information is provided in the application at Schedule R.  It contains the 

statement required by s 190C(5), that the requirement at s190C(4)(b) has been met, and 

further contains information, ‘briefly setting out the grounds on which the Registrar should 

consider the requirement has been met’.  

[142] I am satisfied that the application meets the requirements of s 190C(5).   

Have the requirements at s 190C(4)(b) been met? 

[143] The requirements at s 190C(4)(b) are met.  I am satisfied the applicant is a member of the 

native title claim group and is authorised by all the other persons in the group to make the 

application and deal with matters arising in relation to it.   

First limb of s 190C(4)(b) – is the applicant a member of the native title claim group ? 

[144] The first limb of s 190C(4)(b) requires all persons comprising the applicant to be members of 

the native title claim group.  

[145] The applicant comprises 12 persons namely Gwenda Jarrett, Wally Stewart, Dean Kelly, Allan 

Carriage, Aileen Blackburn (nee Mongta), Mark Tinelt, William Campbell, Cathy Thomas, 

Marilyn Campbell, Leslie Simon, Taressa Mongta and John Brierley.   

[146]   Each named applicant states in their affidavit that they are members of the native title claim 

group through descent from one or more of the apical ancestors named in Schedule A of the 

application.   

[147] I have received no material that contradicts this statement, therefore I am satisfied this 

requirement is met.  

Second limb of s 190C(4)(b)—is the applicant authorised by all the other persons in the native title 

claim group ? 

[148] Section 251B defines the term ‘authorise’ and provides that an applicant’s authority from the 

rest of the native title claim group to make an application must be given in one of two ways: 

• in accordance with any traditional process mandated for authorising ‘things of this kind’ 

(i.e. authorising an applicant to make a native title determination application), where 

one exists (in accordance with s. 251B(a)); or 

•     in any other case, by an agreed and adopted process in relation to authorising things of 

that kind (in accordance with s 251B(b)). 

                                                           
86 Doepel at [78] 
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[149] The basis of the applicant’s authority was the meeting at Narooma, New South Wales, on 10 

and 11 December 2017.  Attachment R, affidavit of [name removed] , sets out comprehensive 

and detailed information about the process undertaken to authorise the applicant.  Details 

include the notification and preparation of the meeting, conduct of the authorisation meeting, 

resolutions passed at the authorisation meeting, and the decision making process used by the 

native title claim group.  A copy of the Authorisation Meeting Notice, a copy of the 

Authorisation Meeting Advertisement, copies of emails sent to Aboriginal organisations and 

Local Aboriginal Land Councils and photographs taken at the authorisation meeting are 

included in the application as annexures to this affidavit.  

[150] In Ward, O’Loughlin found that consideration of the following questions may assist the 

Registrar in determining whether the applicant has been duly authorised:  

…Who convened it and why was it convened? To whom was notice given and how was it given? What 

was the agenda for the meeting? Who attended the meeting? What was the authority of those who 

attended? Who chaired the meeting or otherwise controlled the proceedings of the meeting? By what 

right did that person have control of the meeting? Was there a list of attendees compiled, and if so by 

whom and when? Was the list verified by a second person? What resolutions were passed or decisions 

made? Were they unanimous, and if not, what was the voting for and against a particular resolution? 

Were there any apologies recorded?87   

[151] In my view, the material does address these questions, which I set out under the following 

headings:  

 
Information about the advertising of the meeting 

[152] The authorisation meeting was held on 10 and 11 December 2016.  

Notice of the authorisation meeting was given as follows: 

 On 10 November 2016, personal notice was provided in writing to all 171 people listed 

on the South Coast People Mailing List maintained by NTSCORP;  

 The Mailing List had been compiled over many years based on information provided by 

Aboriginal people who assert native title rights and interests in and around the 

application area.  The information came from previous workshops, meetings and land 

summits, and from research undertaken by NTSCORP anthropologists and historians;  

 A public notice was published in the Koori Mail on 16 November 2016; 

 On 22 November 2016, written personal notice was provided to a further 75 people who 

had contacted NTSCORP asserting that they held native title rights and interests in the 

application area and wanted to attend the authorisation meeting; and 

 On 22 and 23 November 2016, the authorisation meeting notice was emailed to 25 

Aboriginal organisations based on the South Coast (NSW) and to 12 Local Aboriginal 

Land Councils situated within the application area.   

[153] The notice for the authorisation meeting gave details including the date, venue and agenda 

for the meeting, and a map of the proposed claim area.  The notice included a description of 

the native title claim group, inviting descendants of those people to attend as well as inviting 

                                                           
87 Ward [24] cited in Lawson at [26] 



“any other Aboriginal person who asserts native title rights and interests in the proposed 

claim area”.88 

In light of the above information, it is my view any person who was a member of the native 

group was given a reasonable opportunity to attend the authorisation meeting.     

 

The conduct of the meeting  

[154] The authorisation meeting took place in a marquee situated in the grounds of Club Narooma 

on Saturday and Sunday, 10 and 11 December 2016.  The meeting venue had been notified as 

Club Narooma.  I understand from the material that the change from the Club building to the 

marquee within the Club grounds was to accommodate a higher number of expected 

attendees,89 and that NTSCORP took a number of steps to communicate this change90 and 

ensure any attendee was aware that the meeting was to be held in the marquee within the 

club grounds.   

[155] The meeting was convened and chaired by NTSCORP staff.  Nineteen NTSCORP staff members 

attended the meeting, including the Chief Executive Officer, Community Facilitators, Principal 

and Senior Solicitors, Senior Research Anthropologist, Senior Research Historian and Research 

Anthropologist.  

[156] NTSCORP staff took attendance records in accordance with its standard procedure. These 

records indicate that the meeting was attended by 349 people on 10 December 2016 and 255 

people on 11 December 2016.  My understanding of information provided in [name 

removed]’s affidavit is a resolution passed at the meeting confirmed the attendees were 

sufficiently representative of the claim group.91 

[157] The meeting agenda was set out in the Authorisation Meeting Notice.  In his affidavit, [name 

removed] explains NTSCORP made a number of presentations on the 10 December, with the 

making of resolutions on 11 December 2016.92  

[158]  The attendees were invited to raise any questions throughout these presentations which 

included the following topics:        

 background and reasoning for calling the authorisation meeting; 

 fundamental principles of native title law and the process involved in making a native 

title determination application;  

 anthropological research, including the proposed claim boundary ( A1-sized maps of 

the proposed claim area were posted on  the venue walls, for attendees to refer to 

over the two day meeting); and   

 the list of apical ancestors that was proposed to form the basis of the claim group 

description. 

Decision making process – no traditional decision making process so agreement of alternative 
agreement making process which was duly followed  

[159] (Attachment R states that at the authorisation meeting, the group confirmed there was no 

decision making process under their traditional laws and customs for such matters as 

                                                           
88 Attachment R at JID-1 and JID-3 
89 At [22]  
90 At [23] – [24] 
91 At [44] 
92 At [29] – [35]   
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authorising the making of a native title application.  Meeting attendees therefore agreed to 

adopt a decision making process for the purposes of authorising the applicant.  The steps 

included in the decision making process is clearly set out in the application (Part A (2)), and 

also outlined in [name removed]’s affidavit at Attachment R as follows:93   

 General discussion of the issue; 

 A clearly worded motion reflecting the general discussion will need to be read out to the 

meeting; 

 The motion must be moved and seconded by members of the native title claim group; 

 The decision will be made by a show of hands vote; and 

 The decision of the majority in relation to the motion will be the decision of the native 

title claim group. 

[160] In accordance with the adopted process, on a majority vote, the claim group passed a 

resolution authorising the persons who jointly comprise the applicant to make the native title 

determination application and to deal with the matters arising in relation to it.  The claim 

group, using the same decision making process, passed a series of resolutions relating to the 

content of the native title determination application.94    

Authorisation affidavits containing the appropriate information 

[161] The affidavits provided by all the persons comprising the applicant confirm the decision 

making process adopted by the native title claim group and attest that the process was 

followed at the meeting. 

[162] The affidavits provided by the named applicants all contained statements as per 190C(4)(b), 

namely – ‘I am authorised by all of the persons in the claim group to make the native title 

claim and to deal with matters arising in relation to it.’  In assessing the requirement for 

authorisation under s 251B(b), I note that ‘all’ has a limited meaning in this context.  It is 

sufficient if a decision is made once the claim group are given every reasonable opportunity to 

participate in the decision-making process.95 

Conclusion   

[163] Having considered the materials provided in the application regarding the notification of the 

meetings, the conduct of the meetings and the decision making process, I am satisfied: 

 that all of the persons of the native title claim group were given every reasonable 

opportunity to participate in the decision-making process; and  

 that the material before me demonstrates that the applicant is duly authorised in 

accordance with s 251B(b) to make this application and to deal with all matters arising in 

relation to it. 

[164] Therefore I am satisfied that the requirements of s 190C (4)(b)are met.  

End of reasons  
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94 At [43] –[45] 
95 Lawson – at [25] 
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Attachment A 

Information to be included on the Register of Native Title Claims 

Application name South Coast People  

NNTT No. NC2017/003 

Federal Court of Australia No. NSD1331/2017 
 

Section 186(1): Mandatory information 

In accordance with ss 190(1) and 186 of the Native Title Act 1993 (Cth), the following is to be 
entered on the Register of Native Title Claims for the above application. 

Application electronically lodged with: 

Federal Court of Australia 

Date application lodged: 

3 August 2017 

Date application entered on Register: 

31 January 2018 

Applicant: 

As per schedule 

Applicant’s address for service: 

As per schedule 

Area covered by application: 

As per schedule 
 
Registered native title rights and interests  
 
As per schedule 
 
 
___________________________________ 
Rosalind Hanf  
31  January 2018 
Delegate of the Native Title Registrar pursuant to sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cth) 
under an instrument of delegation dated 23 August 2017 and made pursuant to s 99 of the Act. 


