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Decision: Claim passes the test
I have decided that the claim in the Yuggera Ugarapul application satisfies all of the conditions in ss 190B and 190C of the Native Title Act 1993 (Cth) All legislative sections are from the Native Title Act 1993 (Cth) (the Act), unless I state otherwise.. Therefore, the claim must be accepted for registration and entered on the Register of Native Title Claims. Sections 190A(6) and 190(1) of the Act.
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BACKGROUND
The application was filed on behalf of the Yuggera Ugarapul People native title claim group by Queensland South Native Title Services Limited (QSNTS). It covers land west of Brisbane in South East Queensland. The Registrar of the Court gave a copy of the application and accompanying affidavits to the Native Title Registrar (Registrar) on 21 April 2017. 
If the claim in the application satisfies all the registration test conditions in ss 190B and 190C, then the Registrar must accept the claim for registration. See s 190A(6). If it does not satisfy all the conditions, the Registrar must not accept the claim for registration. See s 190A(6B). 
	I have decided that the claim satisfies all the registration test conditions and my reasons on each condition follow below.
Information considered
I have had regard to the following information when considering the claim: the application, including its attachments as well as the geospatial assessment and overlap analysis (geospatial assessment) prepared by the National Native Title Tribunal’s (NNTT) Geospatial Services on 5 May 2017.
	Additionally, I have had regard to supplementary information provided by QSNTS on 6 July 2017 to address issues raised in the preliminary assessment.
	Unsolicited material was also provided by representatives of the Yugara People on 8 July 2017, representatives of the Jagera People on 13 July 2017 and further information from an individual claimant of the Yugara People on 20 July 2017. Upon examination of these materials, I understood the bases of the materials were challenges to the composition of the native title claimant group (s 190B(3)(a)).
	I consider Mansfield J’s decision in Doepel to be authority for considering how such material should be treated by the Registrar’s delegate. His Honour stated that s 190C(2) requires the Registrar to “consider whether the application sets out the native title claim group in the terms required by s 61.” Northern Territory v Doepel at [36] This inquiry, according to His Honour:
does not involve the Registrar going beyond the application, and in particular does not require the Registrar to undertake some form of merit assessment of the material to determine whether he is satisfied that the native title claim group as described is in reality the correct native title claim group. Northern Territory v Doepel at [37]
	Relevantly, His Honour also found that the “fact that there is or may be a competing native title claim group in respect of some or all of the claim area is not itself an impediment to acceptance of a claim for registration. Resolution of competing claims is ultimately for the Court.” Northern Territory v Doepel at [43] His Honour considered that the Act does not require the Registrar to “embark upon some general fact finding exercise, balancing and weighing conflicting evidence, to determine whether to accept a claim for registration.” Northern Territory v Doepel at [47]

For the purposes of the registration test, I understand that consideration of s 190B(3) “is whether the application enables the reliable identification of the persons in the native title group.” Northern Territory v Doepel at [51] Similarly, Dowsett J in Gudjala found that s190B(3) “requires only that the members of the claim group be identified, not that there be a cogent explanation of the basis upon which they qualify for such identification.” Gudjala (2007) at [33]
	Having considered the case law, I have formed the view that the materials provided by the Yugara and Jagera Peoples are not relevant to my task in determining whether the material provided by the applicant satisfies the conditions of the registration test. 
Procedural fairness 
On 2 May 2017, the applicant’s legal representative was advised that should the applicant wish to provide any additional information for the delegate’s consideration, the material should be submitted by 17 May 2017. The legal representative advised on 22 May 2017 that they would not submit additional information.
On 2 May 2017, the State of Queensland was advised that should it wish to make a submission in relation to the registration of this claim, it should be provided by 17 May 2017. The State advised on 19 May 2017 that it would not make a submission.
	The State was provided with an opportunity to view the supplementary material provided by the applicant by letter on 7 July 2017. The State advised they did not require access to the supplementary material on 13 July 2017.

Registration Conditions about merits of the claim (s 190B)
SECTION 190B – CONDITIONS MET
	I am satisfied the application meets the requirements of ss 190B(2)-(7). 

Identification of area subject to native title – s 190B(2): condition met
Decision
For the reasons I outline below, I am satisfied the claim meets the requirements of s 190B(2). The information provided about the external boundary and internally excluded areas is sufficient to identify with reasonable certainty the particular land or waters over which native title rights and interests are claimed.
What is needed to meet this condition?
To meet s 190B(2), the Registrar must be satisfied that the information and map contained in the application identify with reasonable certainty the particular land and waters where native title rights and interests are claimed. The two considerations to ensure this condition is met are whether the information and map provides certainty about: 
the external boundary of the area where native title rights and interests are claimed; and 
any areas within the external boundary over which no claim is made. Northern Territory v Doepel at [122]  
Does the information about the external boundary meet this condition?
Attachment B of the application contains a written description of the external boundary. The written description uses metes and bounds that reference the watercourses, river basins, cadastral lot and plan parcels, native title determination boundaries and coordinate points followed by the external boundary. 
	Attachment C is a colour map with the external boundary outlined with a bold dark blue line. The map contains a topographic background, Scalebar, coordinate grid and locality diagram. It also depicts the adjoining native title determination areas in yellow. 
	Both the written description and map were prepared by QSNTS. The NNTT’s geospatial assessment of the map and written description and confirmed they are consistent and identify the application area with reasonable certainty. NNTT’s Geospatial assessment  I have considered the documents and am satisfied they identify the external boundary with a reasonable degree of certainty. 
Does the information about excluded areas meet this condition?
Schedule B of the application contains a written description of areas within the external boundary that are not covered by the application. Any areas within the external boundary where native title has been extinguished by ‘previous exclusive possession acts’ are excluded from the application area, except where provisions of the Act require that extinguishment to be disregarded (ss 47, 47A or 47B). Schedule B also excludes areas where native title rights and interests have otherwise been extinguished.
	I find the written description of the internally excluded areas provides reasonable certainty for the purposes of this condition. It will be possible to work out any internally excluded areas affected by a previous exclusive possession act or other extinguishment once historical and current tenure searches are completed. This approach is supported by the decisions in Ngarluma People v Monadee and Strickland at [51] to [52].  
Identification of the native title claim group - s 190B(3): condition met
Decision
For the reasons I outline below, I am satisfied that the claim meets the requirements of s 190B(3). Schedule A contains a sufficiently clear description of the persons in the native title claim group to ascertain whether any particular person is a member of that group.
What is needed to meet this condition?
To meet s 190B(3), the Registrar must be satisfied that: 
the persons in the native title claim group are named in the application; or 
the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The only question for this condition is ‘whether the application enables the reliable identification of persons in the native title claim group’: whether the claim has been made on behalf of the correct native title claim group is not relevant. Northern Territory v Doepel at [51] and [37]; Gudjala (2007) at [33] 
Does the description of the persons in the native title claim group meet this condition?
Schedule A of the application does not name all the persons in the claim group. The question is therefore whether the description of the native title claim group in Schedule A is sufficiently clear. 
	Schedule A states that the claim group consists of ‘those persons who are descendants of the following Apical Ancestors and who identify and are recognised under the traditional laws and customs of the Yuggera Ugarapul People as Yuggera Ugarapul.’ These words are followed by a list of apical ancestors. Additional information about the apical ancestors is also provided in Attachment F of the application. 
	I interpret the description in Schedule A to mean that a person can be identified as a member of the native title claim group if they are descended from one or more of the named apical ancestors and if they identify, and are recognised by, the Yuggera Ugarapul People under their traditional laws and customs. 
	It has been accepted that descent from named apical ancestors provides a ‘substantial factual element’ and a clear basis for a ‘factual inquiry’, so that a person’s status as a member of the claim group is capable of being ascertained with sufficient clarity. Ward v Registrar at [27] and WA v Registrar at [63] The apical ancestors have all been described by name and the application provides additional details about their approximate birth dates, places where they lived and worked and their known descendants in ensuing generations. This level of detail provides sufficient clarity to ascertain whether a person is a descendant of one or more of the named ancestors and thus a member of the native title claim group.
Identification of claimed native title - s 190B(4): condition met
Decision 
I am satisfied the description in Schedule E is sufficient for me to clearly understand and identify the itemised rights as ‘native title rights and interests.’ 
What is needed to meet this condition?
To meet s 190B(4), the Registrar must be satisfied that the application’s description of the claimed native title rights and interests is sufficient to allow the rights and interests to be readily identified. The question for this condition is whether the claimed rights are described clearly, comprehensively and in a way that is meaningful and understandable, having regard to the definition of the term ‘native title rights and interests’ in s 223 of the Act. Northern Territory v Doepel at [99] and [123] 
Does the description of the native title rights and interests meet this condition?
Paragraph 1 of Schedule E claims ‘the right to possess, occupy, use and enjoy the land and waters covered by the application to the exclusion of all others …’ where claimable. 
For all remaining land and waters within the application area, paragraph 2 of Schedule E lists a series of non-exclusive rights and interests claimed. These are listed in subparagraphs (a) to (k) and comprise rights to access, camp, hunt, fish and gather, participate in cultural activities and maintain places of importance, teach and be buried on the claim area. There is also a claim to rights to take, use and share natural resources for personal, domestic and non-commercial communal purposes.
	These non-exclusive rights and interests claimed are all readily understood and are native title rights and interests as defined by the Act.
Factual basis for claimed native title – s 190B(5): condition met
Decision
For the reasons I outline below, I am satisfied that the factual basis on which it is asserted that the claimed native title rights and interests exist is sufficient to support the assertion. In particular, there is a sufficient factual basis for the three assertions of subsections 190B(5)(a), (b) and (c).
What is needed to meet this condition?
To meet s 190B(5), the Registrar must be satisfied there is sufficient factual basis to support the assertion that the claimed native title rights and interests exist. In particular, the factual basis must support the following assertions that: 
	the native title claim group have, and the predecessors of those persons had, an association with the area;

there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to native title rights and interests; and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs. 
	The question for this condition is whether the factual basis is sufficient to support these assertions. To answer that question, I understand I am required to assess whether the asserted facts can support the existence of the claimed native title rights and interests, rather than determine whether there is ‘evidence that proves directly or by inference the facts necessary to establish the claim.’  Northern Territory v Doepel at [16]-[17]; Gudjala 2008 at [83] and [92]. 

What is needed to provide a sufficient factual basis for s 190B(5)(a)?
To meet s 190B(5)(a), the factual basis must support the assertion that ‘the native title claim group have, and the predecessors of those persons had, an association with the area’. Generally, to satisfy this requirement:
	it is not necessary for the factual basis to support an assertion that all members of the native title claim group have an association with the area at all times; Gudjala (2007) at [52].
it is necessary that the material is sufficient to support that the group as a whole presently has an association with the area and to also support an association with the area by the predecessors of the whole group over the period since sovereignty, or at least since European settlement; Gudjala (2007) at [51] and [52]. and
the materials must support that the association both presently and by the group’s predecessors relates to the area as a whole. See Martin at [23]–[26], affirmed in Corunna at [35]–[39] and [42]–[44].
	I address the question of association with the area under three subheadings: (a) Is there a sufficient factual basis relating to the group’s predecessors’ association with the area; (b) Is there a sufficient factual basis relating to a present association by the claim group with the area; and (c) Is there a sufficient factual basis that the association relates to the area as a whole?
Is there a sufficient factual basis relating to an association by the claim group’s predecessors with the area?
I find that the factual basis is sufficient to support an assertion that the predecessors of the native title claim group had an association with the area. There is detailed and specific information provided in the application to support this See Attachment F, referred to in these reasons as ‘Att F’. and a member of the Yuggera Ugarapul native title claim group, [name removed], provides further relevant material in his accompanying affidavit. See Mr Thompson’s affidavit dated 29 March 2017, filed in the Federal Court with the application on 7 April 2017 provided at Attachment M. Mr Thompson is one of the 9 persons who comprise the applicant for this native title claim.
	Yuggera Ugarapul country is described as ‘west to the Toowoomba Range, north to Gatton and nearly to Esk, south to the Logan River and east beyond Ipswich to the Oxley River catchment’ – para 1, Att F. This description of Yuggera Ugarapul country matches the area encompassed by the external boundary shown on the map in Attachment C of the application.
	Historical and ethnographic records are referenced which place the predecessors of the claim group in the claim area at or around the time of European settlement. Early explorers’ records identify the presence of Aboriginal people within the claim area, noting particularly the presence of clusters of dwellings and bora rings in which male initiation and ritual fights occurred – for example, paras 4, 14, 18, 19 and 20 Att F.

	Closer settlement occurred within the claim area in the 1860s and 1870s – para 23, Att F – and records produced by early settlers identified the traditional inhabitants as speaking Turbal, Yaggapal/Yagarbull language(s) – para 25, Att F.

Distinctive aspects of the group’s normative system were provided in the historical record, including ritual fighting, ritual tattooing of men, ritual preservation of dead and norms for access to traditional country – para 27, Att F – and trade with neighbouring tribes – para 30, Att F.
	From the 1880s, Aboriginal people in the claim area formed a valuable labour force for settlers, working on stations and farms within the claim area – para 40, Att F.
	The application contains specific and detailed information about all of the group’s apical ancestors in Attachment F. This information places the apical ancestors in the east, west, middle, southeast, northeast and north of the claim area around the time of effective sovereignty. Information is also provided about subsequent generations of members of the claim group and their association with the claim area. 
	Page 26 of Attachment F provides information in relation to ancestor Billy Turner: 
	Billy Turner (also known as King Billy Turner) is estimated to have been born in around the 1840s. He is most closely associated with the Lockyer Valley area and appears alongside his daughter on a blanket list in 1881. Both King Billy Turner and his daughter Amy Turner are listed as being of Helidon, to the West of the Gatton. Sometime prior to 1885, Billy Turner came to be known as King Billy Turner after he was presented with a king plate inscribed ‘King Billy Turner, Blackfellow’s Creek & Lockyer’. King Billy Turner was well known and is cited in a number of family memoirs (including Banks, Davson [sic] and Olm). For example, King Billy Turner is cited in Mr Joseph Collins’ memoir in The Queensland Times having been made King of the Tenthill blacks by Mr. Cross.
	According to her marriage certificate, Amy Turner was born circa 1874 at Gatton to parents Billy Turner and [name removed]. Amy Turner married Harry Thompson, the son of Yuggera/Ugarapul apical ancestor Janie Billie, in a group wedding at Deebing Creek in 1895. Deebing Creek mission records identify Amy Turner’s Aboriginal name as Bundarcha and her birth year between 1868-1867 at Helidon. Their twelve children were born between Gatton, Helidon, Deebing Creek and Ipswich.
	Present day descendants of Billy Turner include the Thompson, Lynch, Richards, Davidson, King, Morgan and Shipway families. 
	Similar information is provided in respect to all apical ancestors and further support for the assertion that the group’s predecessors had an association with the area is provided in the accompanying affidavit by [name removed]. See Mr Wade Thompson’s affidavit dated 29 March 2017, a copy of which is provided at Attachment M of the application.
	The materials in the application and [name removed]’s affidavit evidence an association with the area by the predecessors of the claim group since settlement of the region in the latter decades of the 19th century. There is information that children of some of the apical ancestors were born in the late 19th and early 20th centuries within the claim area. It is stated that these children were taught about Yuggera Ugarapul country and its laws and customs by their parents and other Elders and have in turn passed this knowledge to their own children and grandchildren. 
I find that the factual basis materials are sufficiently specific and detailed to demonstrate the following matters:
	There are early historical and ethnographic documents that record the application area as the traditional country of a pre-sovereignty society, with laws and customs whereby the Yuggera Ugarapul people were understood to occupy that area. 
There are known predecessors of the claim group who were born during the early years of settlement in the latter decades of the 19th century and are known to be associated with places that fall within the application area. 
The evidence is that the named apical ancestors were born on country and lived there in the early decades following settlement. The evidence also supports their status as Aboriginal persons with a particular affiliation and association with the places where they were born and lived. In turn, these places are identified in a number of early accounts as being the country of an Aboriginal tribe or group called variations of Yuggera or Ugarapul.
There is evidence of law and custom related to these ancestors’ interactions with the claimed area, including performance of ceremonies, use of traditional resources and ritual activities. There is evidence that these laws and customs continue to be known and practiced by the descendants of the apical ancestors today. I discuss this evidence in detail in my reasons for the assertion of s 190B(5)(b) below. 
	The information I have reviewed is sufficiently detailed as to the identity of the predecessors and their descendants, the nature of the association, the holding of knowledge about significant places and associated stories and the practice of law and custom within the area. Therefore, I am satisfied that the information is sufficient to support the assertion that the predecessors of the native title claim group had an association with the area which has continued since European settlement to the present day.
Does the factual basis support that the claim group presently has an association with the area?
 I find that the factual basis is sufficient to support an assertion that the claim group presently has an association with the area. The affidavit of [name removed] provides examples of his association with the claim area around Ipswich where he grew up and continues to live. 
	In his affidavit, [name removed] refers to learning about country from his uncles, grandmother and father, hunting and fishing within the claim area, avoiding places which were forbidden and visiting places of particular significance to him.
	Information provided in Attachment F also relates to the contemporary association of claimants with the claim area.
Is there a sufficient factual basis that the association both past and present relates to the area as a whole?
As stated in paragraph [28] above, information contained in Attachment F places the apical ancestors of the group in a broad geographic spread within the claim area shortly after effective sovereignty.
	In Table 2 at Attachment F, it is stated that ‘stories relating to important places in the landscape have continued to be transmitted across the generations to contemporary people of the application area…’ However, I understand that I am required to consider the factual basis of contemporary association to the whole of the claim area which goes beyond general statements of this kind. Gudjala (2008)] at [90] to [96]; Gudjala [2007] at [51] to [52]; Gudjala (2009); Martin at [25] to [26]; Corunna 
In Gudjala (2007), Dowsett J said that “there must be evidence that there is an association between the whole group and the area. Similarly, there must be evidence as to such an association between the predecessors of the whole group and the area over the period since sovereignty.” Gudjala (2007) at [52] This was cited favourably by Siopis J in Corunna (2013). Corunna at [28]
	In Martin (2001), French J, as he then was, found that the Registrar must be satisfied on the factual basis provided by the applicant in relation to ‘the association of the current members of the native title claim group with the area under claim.’ Martin at [22] to [23] In this matter His Honour found that the Registrar had acted appropriately in finding that there was ‘simply a lack of material to support an association, physical or spiritual, with the entire area claimed.’ Martin at [26] With this understanding of the requirements as determined by the case law, I examined the material provided to me.
	In Attachment F and the affidavit of [name removed], I am satisfied there is detailed and specific information about the claim group’s continued association with the claim area and specific information about current association by members of the claim group, relating to Ipswich and surrounding areas. Specifically, [name removed] makes reference to Ripley, the Bremer River, Deebing Creek, Bundamba Creek, Berrys Lagoon in Churchill and White Rock, all within the eastern part of the claim area. At para 23 of his affidavit, [name removed] records that he accesses ochre at Aratula for painting himself as part of burial rituals. Aratula is in the south of the claim area.
	There is information in Table 2 at Attachment F that relates to the spiritual relationship of the claimants to significant features in the cultural landscape around Boonah, Macpherson Range and Fassifern Valley area which are in the south east of the claim area (p39). 
Additionally, relatives of [name removed] have been buried at Warrill View which is in the Fassifern Valley region in the south east of the claim area. From the family information provided, I surmise that burials of some of these family members would have been in the latter part of the 20th century or early 21st century - (p44). [name removed] is recorded as the mother of [name removed] who was born in 1970, suggesting his mother was born c1950 and her siblings would have been similarly born in the mid 20th century. The information at Attachment F suggests that, most recently, [name removed]’s brother, [name removed], was buried at Warrill View.
	Supplementary information provided by the applicant pertaining to contemporary association with the claim area supports the assertion that the claimants have maintained a continued association with places such as Blackfellow and Duck Creeks (south west of the claim area), Gatton and Halidon (north west of the claim area), Grandchester and Laidley (centre of the claim area) and Lowood (in the north of the claim area).
	The totality of the material in relation to the activities undertaken by claimants on the claim area has satisfied me that a factual basis exists to support the assertion that the claimants exercise native title rights and interests on the claim area that are informed by a normative system in relation to the entire claim area. 
Summary of findings for the ‘association’ assertion
The factual basis is sufficient to demonstrate that there is a history of association by the native title claim group and their predecessors with the area over the time since European settlement. I am satisfied that the information provided in the application, the affidavit of [name removed] and the supplementary material supports the existence of a link between the current claim group, its predecessors and the pre-sovereignty Yuggera Ugarapul group identified in the early historical and ethnographic records. The factual basis materials also support an assertion that the claim group presently have an association with the area that has its origins in the association by their predecessors with the area. 
Is the factual basis sufficient for the assertion of s 190B(5)(b)?
To meet s 190B(5)(b), the factual basis must support the assertion ‘that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interests’. The wording of s 190B(5)(b) is almost identical to paragraph (a) of the definition of ‘native title rights and interests’ within s 223(1) of the Act. Dowsett J approached this in Gudjala 2007 Gudjala (2007) at [26] and [62] to [66]. by considering s 190B(5)(b) in light of the case law regarding s 223(1)(a), particularly the leading decision of the High Court in Yorta Yorta. 
According to the High Court’s decision in Yorta Yorta, a law or custom is ‘traditional’ where:
	it ‘is one which has been passed from generation to generation of a society, usually by word of mouth and common practice’—at [46];
	the origins of the content of the law or custom concerned can be found in the normative rules of a society The term ‘society’ in this context is ‘understood as a body of persons united in and by its acknowledgment and observance of a body of law and customs’—Yorta Yorta at [49]. which existed before the assertion of sovereignty by the Crown—at [46];
	the normative system has had a ‘continuous existence and vitality since sovereignty’—at [47];
	the relevant society’s descendants have acknowledged the laws and observed the customs since sovereignty and without substantial interruption—at [87].
	Dowsett J found that a sufficient factual basis must therefore demonstrate that the laws and customs relied on by the claim group ‘have their source in a pre-sovereignty society and have been observed since that time by a continuing society’. His Honour also held that a ‘starting point must be identification of an indigenous society at the time of sovereignty’ and concluded that a sufficient factual basis must also establish the link between the native title claim group described in the application and the area covered by the application, which involves ‘identifying some link between the apical ancestors and any society identified at sovereignty’. See Gudjala (2007) at [63] and [66] respectively. Although the Full Court found error in Dowsett J’s evaluation of the factual basis materials, the Full Court did not disagree with His Honour’s assessment of what a sufficient factual basis for this assertion must address—see Gudjala (2008) at [71]–[72]. The Full Court also agreed with Dowsett J that one question a sufficient factual basis must address is whether ‘there was, in 1850–1860, an indigenous society in the area, observing identifiable laws and customs’—Gudjala (2008) at [96]. (1850–1860 is the time of European settlement of the Gudjala application area.) 
I therefore address the question of traditional laws and customs under two subheadings:
	does the factual basis address the identity of a pre-sovereignty society for the area; and
	does the factual basis address the links between the pre-sovereignty society, the claim group and their apical ancestors?
I understand that it is not appropriate that I impose too high a burden when assessing these matters, having regard to the limited nature of the enquiry when assessing the factual basis condition of s 190B(5). See also Stock at [64] where His Honour held that ‘it must be borne in mind that the provisions of the NTA dealing with registration are not, nor could they be, concerned with the proof that native title exists’.
Does the factual basis address the identity of a pre-sovereignty society for the area?
The factual basis identifies that the relevant pre-sovereignty society is a regional society which extends through the broader south-east Queensland region and that the Yuggera Ugarapul people were, and remain, a part of this society. The Yuggera Ugarapul people have a close relationship and shared laws and customs with the Waka-Kabi groups to their north - paras 47 & 50, Att F. Rights in land arise from descent from a known ancestor with rights and interests in country, but it is said that not all members of the society hold equal and identical rights and interests in land. A particular defining aspect of the society is that ‘localised groups speak for and manage particular areas of country.’ – para 48, Att F.
	The application provides a list of norms which regulated the pre-sovereignty society. These include such things as a belief in spirits which underpins increase [sic] site rituals and ownership through the djurebil, ceremonial traditions such as Bora ceremonies, shared mortuary practices, regional focus upon a major cosmological Being and a belief structure called Biame/Biral/Benewa, distinctive systems of totemic affiliation and a sibling order ranking structured authority and responsibility for country - para 49, Att F. 
The application provides references from the early historical and ethnographic records which identify the observance of traditional laws and customs in the claim area at, or shortly after, European settlement, by a tribal group identified by variations of the terms Yuggera or Ugarapul. Of particular relevance were the records of early settlers in the region as outlined in para 27, Att F which go to ritual fighting in bora rings, ritual tattoos and scarring and ritual preservation of the dead.
Does the factual basis address the links between the pre-sovereignty society, the claim group and their apical ancestors?
On the question of links between the pre-sovereignty society, the claim group and their apical ancestors, the application asserts that:
	the application area was identified by early accounts and ethnographers with an Aboriginal tribe or group known by variations of the terms Yuggera or Ugarapul within a wider regional society in the south-east Queensland region; 
the land tenure system in existence at, and after, sovereignty provided that rights in land depended on descent from ancestors, who were in turn connected to identified parts of the area through their intimate knowledge of, and relationship to, specific areas of land of their ancestors;
the current members of the claim group are descended from key persons identified in the settlement era as having a Yuggera or Ugarapul identity and a connection to an area of country, which was understood to be the traditional country of the Yuggera Ugarapul. 
	The assertion that present members of the Yuggera Ugarapul people are the descendants of persons identified as Yuggera or Ugarapul in the settlement period with a particular connection to the area, is supported by specific facts which place both ancestors and their descendants in the application area and practicing laws and customs within the area in a traditional manner. It is claimed that the Yuggera Ugarapul people have continued to practice the traditional laws and customs of their ancestors, as passed on to them through the generations. It is claimed that ‘through different historical stages and political contexts, Aboriginal people in the claim area did not relinquish their traditional ownership’ of their land – para 45, Att F.
Table 2 in Attachment F provides a comparison of the exercise of traditional rights and interests recorded in the claim area from sovereignty to the mid 20th century with contemporary practice of rights and interests. In particular, there is information provided about the inter-generational transmission of these laws and customs. The affidavit of [name removed], similarly, provides information about how his grandparents, parents, uncles and cousins taught him about his country and associated laws and customs. Further, information in the supplementary material evidences inter-generational transmission of knowledge about the claim area. 
	This inter-generational transmission of law and custom is well articulated in the application, which provides specific information about the connection that current Yuggera Ugarapul claimants have to apical ancestors who were born or living around the time of European settlement within the application area. 
	Specific contemporary observance of the system of law and custom of their ancestors is provided in relation to totemic beliefs, avoidance of particular sites, spiritual beliefs and ritual ceremonies at bora sites.
A particular aspect of the normative laws and customs in relation to rights in land relates to the specific observance of localised interests with specific families. The information provided at Attachment F records localised associations with land which continue today through reference to individuals being part of ‘the Ipswich mob’ or ‘Logan People.’
Summary of findings for the ‘traditional laws and customs’ assertion
The materials referred to above set out the necessary facts in a sufficiently detailed way so that I can understand both the identity of the relevant pre-sovereignty society, the area over which it is asserted to have been observed and the links between that society, the current members of the claim group, their apical ancestors and the application area. To conclude my reasons for this particular assertion, the information does provide a sufficient factual basis for the assertion that there exist traditional laws and customs derived from a pre-sovereignty society identified in the early records as the Yuggera Ugarapul group and that the claim group and their apical ancestors can demonstrate their links to this group over time.


Is the factual basis sufficient for the assertion of s 190B(5)(c)?
To meet s 190B(5)(c), the factual basis must support the assertion ‘that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.’ 
	There is information that apical ancestors of the Yuggera Ugarapul People were born and lived in traditional ways on country close to, or on, the application area at the time of European settlement. The factual basis provides sufficient detail to describe the inter-generational passing of law and custom from these persons to current claimants. The information I have reviewed supports asserted traditional laws and customs relating to country, important sites and ceremonies, stories, hunting and fishing passed down by the apical ancestors to their children and grandchildren and then from those persons to contemporary claimants.
In light of the information in the application, in [name removed]’s affidavit and in the supplementary material, I am also satisfied that the factual basis is sufficient to support the assertion that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
Prima facie case – s 190B(6): condition met
Summary of findings for the ‘prima facie case’ condition
As set out above, I consider that some of the claimed rights and interests have been established on a prima facie basis. Therefore, the claim satisfies the condition of s 190B(6).
What is needed to meet this condition?
To meet s 190B(6), the Registrar ‘must consider that, prima facie, at least some of the native title rights and interests clamed can be established.’ I note the following comments by Mansfield J in relation to this condition:
	it requires some measure of the material available in support of the claim; Northern Territory v Doepel at [126].
	although s 190B(5) directs attention to the factual basis on which it is asserted that the native title rights and interests are claimed, this does not itself require some weighing of that factual assertion as that is the task required by s 190B(6); Northern Territory v Doepel at [127]. 
	s 190B(6) appears to impose a more onerous test to be applied to the individual rights and interests claimed. Northern Territory v Doepel at [132]. 
	Mansfield J found that the use of the words ‘prima facie’ in s 190B(6) means that ‘if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis’. Northern Territory v Doepel at [135] 

Can some of the claimed native title rights and interests be established on a prima facie basis?
I have considered the information contained in Attachment F, in the affidavit by [name removed] and the supplementary material to find that there is sufficient evidence for the following non-exclusive claimed rights and interests identified in Schedule E to be established on a prima facie basis:
	access, be present on, move about on and travel over the area;
	camp on the area, and for that purpose erect temporary shelters on the area;

hunt, fish and gather on the land and waters of the area for personal, domestic and non-commercial communal purposes;
take, use and share Natural Resources from the land and waters of the area for personal, domestic and non-commercial communal purposes;
take and use the Water of the area for personal, domestic and non-commercial communal purposes;
participate in cultural activities on the area;
hold meetings on the area;
maintain places of important and areas of significance to the native title holders under their traditional laws and customs and to protect those places and areas from physical harm;
teach on the area the physical and spiritual attributes of the area;
light fires on the area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation;
be buried and bury native title holders within the area.

	I consider that the exclusive right listed in paragraph 1 of Schedule E cannot be established on a prima facie basis. 
	In Ward HC, Ward HC the majority considered that the ‘expression “possession, occupation, use and enjoyment ... to the exclusion of all others” is a composite expression directed to describing a particular measure of control over access to land’ and conveys ‘the assertion of rights of control over the land’— at [89] and [93]. 
	The Full Court reviewed the case law in Griffiths FC Griffiths FC which is authority for what is required to prima facie establish the exclusive right under the condition of s 190B(6). That is to show how, under traditional law and custom, those laws and customs derived from a pre-sovereignty society and with a continued vitality, the group may effectively ‘exclude from their country people not of their community’, including by way of ‘spiritual sanction visited upon unauthorised entry’ and as the ‘gatekeepers for the purpose of preventing harm and avoiding injury to country’. The Full Court stressed at [127] that:

[It is also] important to bear in mind that traditional law and custom, so far as it bore upon relationships with persons outside the relevant community at the time of sovereignty, would have been framed by reference to relations with indigenous people.

	The material I have considered does not provide evidence of members of the Yuggera Ugarapul claim group exercising a right to require strangers to Yuggera Ugarapul country to gain permission prior to entering their country, thereby protecting them from spiritual sanction and harm. Specifically, neither Table 2 at Attachment F which provides comparative detail of the exercise of rights and interests at sovereignty and contemporary observance nor the supplementary material address the claimed right of exclusive possession. There is minimal evidence of approach rituals in [name removed]’s affidavit where he states ‘now when I got there, I always give a holler and ask the old fellas to watch over me and look out for me. You got to let them old people know that you’re coming in peace and that you’re going to look after their place.’ – para 18, Att M. However, I do not consider this is sufficient to prima facie establish that this equates to a right of exclusive possession as there is no reference to strangers requiring permission to enter country. 
	I am satisfied that the information provided in the affidavit of [name removed], in Attachment F of the application and the supplementary material establishes all of the non-exclusive rights listed in paragraph 2 of Schedule E.

Physical connection – s 190B(7): condition met
What is needed to meet this condition?
To meet s 190B(7), the Registrar ‘must be satisfied that at least one member of the native title claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application’—see subsection (a). 
Mansfield J held that the condition of s 190B(7) imposes a different task upon the Registrar to that found in s 190B(5), saying that:
It does require the Registrar to be satisfied of a particular fact or particular facts. It therefore requires evidentiary material to be presented to the Registrar. The focus is, however, a confined one. It is not the same focus as that of the Court when it comes to hear and determine the application for determination of native title rights and interests. The focus is upon the relationship of at least one member of the native title claim group with some part of the claim area. It can be seen, as with s 190B(6), as requiring some measure of substantive (as distinct from procedural) quality control upon the application if it is to be accepted for registration. Northern Territory v Doepel at [17].

Is there evidence that a member of the claim group has a traditional physical connection?
In his affidavit at Attachment M, [name removed] outlines his relationship to apical ancestor, Billy Turner. [name removed] states that his mother is [name removed] and his father is [name removed]. While he does not state who his grandparents are, I infer from the summary of descendants of Billy Turner provided at Attachment F that one of his grandparents would be a child of Harry Thompson and Amy Turner. [name removed] deposed that his grandparents passed on traditional knowledge to him as he was growing up. 
	I am also satisfied that [name removed] currently has a traditional physical connection with the land or waters covered by the application. In his affidavit, he provides evidence of a lifelong association and connection with the claim area and speaks of his ancestors teaching him about the traditional laws and customs of the group within the claim area. I am, therefore, satisfied that this criterion is met.
No failure to comply with s 61A – s 190B(8): condition met
To meet s 190B(8), the ‘application and accompanying documents must not disclose and the Registrar must not otherwise be aware that, because of s 61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.’
I have formed the opinion that there is nothing before me to indicate that the application should not have been made because of s 61A. This section provides that applications must not be made:
	over areas already covered by an approved determination of native title. See subsection 61A(1). A search by the NNTT’s Geospatial Services has revealed that no part of the area is also covered by an approved native title determination;

over areas where a previous exclusive possession act attributable to the Commonwealth or a State or Territory was done. See subsection 61A(2). Schedule B expressly excludes any such areas from the claim;
which claim exclusive possession, occupation, use and enjoyment in relation to areas where a previous non-exclusive possession act was done and is attributable to the Commonwealth or a State or Territory. See subsection 61A(3). Schedule B excludes any such areas from the claim.
No extinguishment etc. of claimed native title – s 190B(9): condition met
To meet s 190B(9), ‘the application and accompanying documents must not disclose and the Registrar must not otherwise be aware, that:
	to the extent that the native title rights and interests claimed consist of or include ownership of minerals, petroleum or gas—the Crown in right of the Commonwealth, a State or Territory wholly owns the minerals, petroleum or gas;

to the extent that the native title rights and interests claimed relate to waters in an offshore place—those rights and interests purport to exclude all other rights and interests in relation the whole or part of the offshore place; 
in any case, the native title rights and interests claimed have otherwise been extinguished (except to the extent that the extinguishment is required to be disregarded under ss 47(2), 47A(2) or 47B(2)).’ 
	The claim meets this condition because:

	Schedules E and Q of the application provide that there is no claim to ownership of minerals, petroleum or gas wholly owned by the Crown;
	As per Schedule P, the application area does not extend to any offshore places;
	As per Schedule E, paragraph 1 there is no information before me to indicate that the native title rights and interests claimed have been otherwise extinguished.

Registration Conditions about procedural requirements of the claim (s 190C)
SECTION 190C – CONDITIONS MET
	I am satisfied the application meets the requirements of ss 190C(2)-(4) and 190C(5). 

Information etc. required by sections 61 and 62 – s 190C(2): condition met
To meet s 190C(2), the Registrar must be satisfied that the application contains all of the details and other information, and is accompanied by any affidavit or other document, required by ss 61 and 62. 
Does the claim contain the prescribed information and is it accompanied by prescribed documents?
I have examined the application and I am satisfied that it contains the prescribed information and is accompanied by the prescribed documents, as noted in the table below.
Does the claim contain the prescribed information and is it accompanied by prescribed documents?
The claim meets this condition because it does contain the prescribed details and other information and is accompanied by the prescribed affidavit, as set out in the following reasons.
Applications that may be made: s 61(1)
This section provides that a native title determination application may be made by ‘a person or persons authorised by all the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group’.
	In my view, the limited circumstances which may permit the Registrar to assess the details provided in Schedule A as to the identity of the claim group do not arise in this case as there is nothing on the face of the application to indicate that ‘not all the persons in the native title claim group were included, or that it was in fact a sub-group of the native title claim group’. Northern Territory v Doepel at [36]. 
Applicant’s name and address for service: s 61(3)
This information is provided on the first and final pages of the Form 1 application.
Applications authorised by persons: s 61(4)
This section provides that a ‘native title determination application that persons in a native title claim group authorise the applicant to make must: (a) name the persons; or (b) otherwise describe the persons sufficiently clearly so that it can be ascertained whether any particular person is one of those persons’. Schedule A contains a description of the persons in the native title claim group. 
Affidavits in prescribed form: s62(1)(a)
There are affidavits from the nine persons who comprise the applicant. I find that the affidavits have all been signed in the presence of a witness and contain the five statements required by this section. Therefore, I am satisfied under s 190C(2) that the application is accompanied by the required affidavits.
Information about the boundaries of the area covered by the application and any areas within those boundaries not covered and map showing the boundaries: s 62(2)(a) & (b)
The required details are in Schedule B, Attachment B and a map showing the boundaries is provided at Attachment C.
Searches of any non-native title rights and interests carried out: s 62(2)(c)
Schedule D states that no searches were carried out.  
Description of native title rights and interests claimed in relation to particular land or waters: s 62(2)(d)
Schedule E contains a description of the claimed native title rights and interests. 
Activities: s 62(2)(f)
These details are in Schedule G.
General description of factual basis for assertion that native title exists: s 62(2)(e)
This description is provided in Attachment F. See my reasons above for the condition of s 190B(5). Attachment F suffices as a general description of the factual basis for the assertion that the claimed native title exists and for the particular assertions provided in subsections (i) to (iii) of s 62(2)(e).
Other applications: s 62(2)(g)
Schedule H identifies that there no overlapping applications. This is supported by the NNTT’s geospatial a.
Future act notices: ss 62(2)(ga) and (h)
Schedule HA states that there are no notices under s 24MD, of which the applicant is aware. Schedule I states that there are no s 29 notices of which the applicant is aware. This is supported by the NNTT’s geospatial assessment and overlap analysis.
No previous overlapping claim group - s 190C(3): condition met
To meet s 190C(3), the Registrar ‘must be satisfied that no person included in the native title claim group for the application (the current application Emphasis in original.) was a member of a native title claim group for any previous application’. To be a ‘previous application’:
	the application must overlap the current application in whole or part;

there must be an entry for the claim in the previous application on the Register of Native Title Claims when the current application was made; and
the entry must have been made or not removed as a result of the previous application being considered for registration under s 190A.

	The NNTT geospatial assessment reveals there are no previously registered applications that overlap the area of the application. It follows that the claim satisfies the condition of s 190C(3).

Identity of claimed native title holders - s 190C(4): condition met
Decision
I find that the claim satisfies s 190C(4)(a) because of my finding that the application has been certified by the relevant representative body. It follows that I am not required to consider whether I am satisfied that the applicant is a member of the native title claim group and authorised to make the application and to deal with matters arising in relation to it by all the other persons in the native title claim group pursuant to subsection 190C(4)(b).
What is required to meet this condition?
To meet s 190C(4), the Registrar must be satisfied that the application has been certified by all representative Aboriginal/Torres Strait Islander bodies that could certify the application in performing its functions. See subsection 190C(4)(a). 
	If the application has not been certified, the Registrar must be satisfied that the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group. See subsection 190C(4)(b).
If the application is certified, the certification must contain the information required by ss 203BE(4)(a) to (c).  
Has the application been certified?
I am satisfied the application has been certified. In this case, there is only one representative Aboriginal/Torres Strait Islander body for the area, which is QSNTS, whose area of responsibility entirely covers the application area. NNTT’s Geospatial assessment.
	The certification by QSNTS is provided in Attachment R of the application. It is signed by the chief executive officer and dated 28 March 2017. 
Does the certification meet the requirements in ss 203BE(4)(a) to (c)?
The certification complies with s 203BE(4)(a) as it contains the required statement of the representative body’s opinion that all persons in the native title claim group have authorised the applicant to make the application and deal with all matters in relation to it and all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the other persons in the native title claim group. The certification complies with s 203BE(4)(b) as it briefly sets out the reasons for being of that opinion.
End of reasons


Appendix A – Summary of procedural conditions met
Requirement
Information addressing requirement
Met/ Not met
s 61A(1) no native title determination application if approved determination of native title
Date of Geo compliance, 2017/0614 approved determinations of native title
Met
s 61A(2) claimant application not to be made covering previous exclusive possession over areas
Schedule B
Met
s 61A(3) claimant applications not to claim certain rights and interest in previous non-exclusive possession act areas
Schedule B
Met
s190B(9)(a) no claim made of ownership of minerals, petroleum or gas that are wholly owned by the Crown
Schedule Q
Met
s190B(9)(b) exclusive possession is not claimed over all or part of waters in an offshore place
Schedule P
Met
s190B(9)(c) native title rights and/or interests in the application area have otherwise been extinguished
Schedule E, paragraph 1
Met
s 61(1) Native title claim group
Schedule A
Met
s 61(3) Name and address for service
Part B
Met
s 61(4) Native title claim group named/described
Schedule A
Met
s 62(1)(a) Affidavits in prescribed form
Annexures at Attachment R
Met
s 62(2)(a) Information about the boundaries of the area
Schedule B, Attachment B and Attachment C
Met
s 62(2)(b) Map of external boundaries of the area
Attachment C
Met
s 62(2)(c) Searches
Schedule D
Met
s 62(2)(d) Description of native title rights and interests
Schedule E
Met
s 62(2)(e) Description of factual basis
Schedule F and Attachment F
Met
s 62(2)(f) Activities
Schedule G and Attachments F and M
Met
s 62(2)(g) Other applications
Schedule H
Met
s 62(2)(ga) Notices under s 24MD(6B)(c)
Schedule HA
Met
s 62(2)(h) Notices under s 29
Schedule I
Met



Attachment A
Information to be included on the Register of Native Title Claims
Application name
Margaret McCarthy & Ors on behalf of the Yuggera Ugarapul People v State of Queensland
NNTT No.
QC2017/005
Federal Court of Australia No.
QUD213/2017

Section 186(1): Mandatory information
In accordance with ss 190(1) and 186 of the Native Title Act 1993 (Cth), the following is to be entered on the Register of Native Title Claims for the above application.
Application filed/lodged with:
Federal Court of Australia
Date application filed/lodged:
7 April 2017
Date application entered on Register:
4 August 2017
Applicant:
As per the Schedule
Applicant’s address for service:
As per the Schedule
Area covered by application:
As per the Schedule
Persons claiming to hold native title:
As per the Schedule
Registered native title rights and interests:
1. [Not registered]
2. Over areas where a claim to exclusive possession cannot be recognised, the following non-exclusive native title rights and interests are claimed:
	access, be present on, move about on and travel over the area;

camp on the area, and for that purpose erect temporary shelters on the area;
hunt, fish and gather on the land and waters of the area for personal, domestic and non-commercial communal purposes;
	take, use and share Natural Resources from the land and waters of the area for personal, domestic and non-commercial communal purposes;
	take and use the Water of the area for personal, domestic and non-commercial communal purposes;

participate in cultural activities on the area;
hold meetings on the area;
maintain places of important and areas of significant to the native title holders under their traditional laws and customs and to protect those places and areas from physical harm’
teach on the area the physical and spiritual attributes of the area;
light fires on the area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation;
be buried and bury native title holders within the area.



___________________________________
Dr Debra Fletcher
4 August 2017
Delegate of the Native Title Registrar pursuant to sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cth) under an instrument of delegation dated 8 June 2017 and made pursuant to s 99 of the Act.

