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I have considered this amended claim for registration against each of the conditions contained in ss 190B and 190C of the Native Title Act 1993 (Cth) (the Act).
For the reasons attached, I am satisfied that each of the conditions contained in ss 190B and 190C are met. I accept this claim for registration pursuant to s 190A of the Act.



Date of decision:	3 March 2016  
___________________________________

Nadja Mack
Delegate of the Native Title Registrar  Pursuant to sections 190, 190A, 190B, 190C, 190D of the Act under an instrument of delegation dated 12 October 2015 and made pursuant to s 99 of the Act. 


Reasons for decision

Introduction
This document sets out my reasons, as the delegate of the Native Title Registrar (the Registrar), for the decision to accept the claim for registration pursuant to s 190A of the Act. 
Application overview and background
The application was filed in the Federal Court of Australia (Federal Court) on 20 January 2016. The Registrar of the Federal Court gave a copy of the application to the Registrar on 21 January 2016 pursuant to s 63 of the Act. This has triggered the Registrar’s duty to consider the claim made in the application under s 190A of the Act.
	Given that the application was made on 20 January 2016 and has not been amended, I am satisfied that neither subsection 190A(1A) nor subsection 190A(6A) apply. Therefore, in accordance with subsection 190A(6), I must accept the claim for registration if it satisfies all of the conditions in ss 190B and 190C of the Act. 
	I have reached the view that the claim satisfies all of the conditions in ss 190B and 190C. This document sets out my reasons, as the delegate of the Registrar, for my decision to accept the claim for registration pursuant to s 190A of the Act.  
Information considered when making the decision
As required by s 190A(3) I have had regard to the following information when considering the claim: the application, including its attachments; the geospatial assessment and overlap analysis (geospatial report) prepared by the Tribunal’s Geospatial Services on 25 January 2016 and an IspatialView analysis undertaken by myself on 29 February 2016. 
I have not considered any information that may have been provided to the National Native Title Tribunal (Tribunal) in the course of the Tribunal providing assistance under ss 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK of the Act. 
Also, I have not considered any information that may have been provided to the Tribunal in the course of mediation in relation to this or any other claimant application. 
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way. I note that the common law duty to afford procedural fairness may be excluded by express terms of the statute under which the administrative decision is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23]–[31]. The steps that I and other officers of the Tribunal have undertaken to ensure procedural fairness is observed, are as follows:
	On 5 February 2016 the Tribunal wrote to the applicant’s legal representative, informing her that the Registrar has appointed a delegate to apply the registration test to this matter and invited the applicant to provide any further information for consideration by 10 February 2016. Further information was received on 9 February 2016. 

On 19 February 2016 the State of Queensland was provided with a copy of the additional material and advised that should the State wish to make any submissions in relation to the registration of this application, they should be provided by 29 February 2016. No submissions were received from the State. 

Procedural and other conditions: s 190C
Subsection 190C(2)
Information etc. required by ss 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
	The application satisfies the condition of s 190C(2), because it does contain all of the details and other information and documents required by ss 61 and 62, as set out in the reasons below. 
	This condition is procedural only and simply requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss 61 and 62. This condition does not require me to undertake any merit or qualitative assessment of the material for the purposes of s 190C(2)  Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 (Doepel) at [16] and also at [35] to [39]. 
	It is also my view that I need only consider those parts of ss 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s 190C(2)). I therefore do not consider the requirements of s 61(2), as it imposes no obligations of this nature in relation to the application. I am also of the view that I do not need to consider the requirements of s 61(5).  The matters in ss 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees, in my view, are matters for the Court. They do not, in my view, require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s 190C(2). I already test these things under s 190C(2) where required by those parts of ss 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
	Below I consider each of the particular parts of ss 61 and 62, which require the application to contain details/other information or to be accompanied by an affidavit or other documents. 

Native title claim group: s 61(1)
The native title claim group is described in Schedule A of the application.
	I note that, if the description of the native title claim group was to indicate that not all the persons in the native title claim group were included, or that it was in fact a sub-group of the native title claim group, then the requirement of s 61(1) would not be met and the claim could not be registered—Doepel at [36].
	On the face of the application, there is nothing to indicate that not all the persons in the native title claim group are included, or that it is in fact a sub-group of the native title claim group that brought this claim.
The application contains all details and other information required by s 61(1). 
Name and address for service: s 61(3)
Names and address for service of the persons who are the applicant are provided in Part B. 
The application contains all details and other information required by s 61(3). 
Native title claim group named/described: s 61(4)
This section requires the applicant either to name all persons in the claim group or to describe them in a way so that it can be ascertained whether a person belongs to the group or not. This application does not name the persons in the claim group but it does contain a description of the persons (in Schedule A). 
	The application contains all details and other information required by s 61(4).
Affidavits in prescribed form: s 62(1)(a)
The application is accompanied by the affidavits required by s 62(1)(a) from each person jointly comprising the applicant, namely Allan Sailor, Isabel Tarrago, Christine Doyle, Trevor Dempsey, Lorna Bogdanek, Trevina Rogers, David Rogers, Joe (Gubby) Rogers. Each of these affidavits is signed by the deponent and competently witnessed. I am satisfied that each of the affidavits sufficiently addresses the matters required by s 62(1)(a)(i)-(v).
	The application is accompanied by the affidavit required by s 62(1)(a).
Details required by s 62(1)(b)
Subsection 62(1)(b) requires that the application contain the details specified in ss 62(2)(a) to (h), as identified in the reasons below.
Information about the boundaries of the area: s 62(2)(a)
Schedule B refers to Attachment B, which sets out a description of the external boundary of the application area. Schedule B also describes the areas within the external boundaries that are excluded from the application.
Map of external boundaries of the area: s 62(2)(b)
Schedule C refers to Attachment C, which contains a map showing the application area and its external boundaries.
Searches: s 62(2)(c)
Schedule D states that the applicant has not conducted any searches. 
Description of native title rights and interests: s 62(2)(d)
Schedule E provides a description of the native title rights and interests claimed in relation to the particular land and waters covered by the application. The description does not consist only of a statement to the effect that the native title rights and interests are all the rights and interests that may exist, or that have not been extinguished, at law. 
	I assess the adequacy of the description in the corresponding merit condition at s 190B(4) below.
Description of factual basis: s 62(2)(e)
Kiefel J in Queensland v Hutchinson (2001) 108 FCR 575; [2001] FCA 416 notes that it is not enough to merely recite the general or the three particular assertions in s 62(2)(e); what is required to meet the requirement of s 62(2)(e) is a ‘general description’ of the factual basis for the three particular assertions —at [25]. 
The Full Federal Court (French, Moore, Lindgren JJ) commented in obiter on the requirements of s 62(2)(e) in Gudjala People # 2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC). Their Honours said:
The fact that the detail specified by s 62(2)(e) is described as a ‘general description of the factual basis’ is an important indicator of the nature and quality of the information required by s 62. In other words, it is only necessary for an applicant to give a general description of the factual basis of the claim and to provide evidence in the affidavit that the applicant believes the statements in that general description to be true. Of course the general description must be in sufficient detail to enable a genuine assessment of the application by the Registrar under s 190A and related sections, and be something more than assertions at a high level of generality. 

	Schedule F refers to Attachment F/M for a description of the rights and interests claimed and the factual basis for the assertions set out in s 62(2)(e). The description does more than recite the particular assertions and in my view, meets the requirements of a general description of the factual basis for the assertions identified in this section. 
	I assess the adequacy of the description in the corresponding merit condition at s 190B(5) below.

Activities: s 62(2)(f)
Schedule G sets out details of activities currently carried out by the native title claim group in relation to the area claimed and also refers to Attachment F/M. 
Other applications: s 62(2)(g)
Schedule H states that the applicant is aware that the application overlaps non-claimant application QUD627/2015.
Section 24MD(6B)(c) notices: s 62(2)(ga)
Schedule HA states that the applicant is not aware of any notification given under s 24MD(6B)(c). 
Section 29 notices: s 62(2)(h)
Schedule I refers to Attachment I which contains a list of s 29 notifications that have been issued in relation to the whole or part of the application area as at 18 January 2016. 
Conclusion
The application contains the details specified in ss 62(2)(a) to (h), and therefore contains all details and other information required by s 62(1)(b).
Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
	the entry was made, or not removed, as a result of the previous application being considered for registration under s 190A.
	The requirement that the Registrar be satisfied in the terms set out in s 190C(3) is only triggered if all three of the conditions found in ss 190C(3)(a), (b) and (c) are satisfied—see Western Australia v Strickland (2000) 99 FCR 33; [2000] FCA 652 (Strickland FC)—at [9]. 

The geospatial report shows that there is no other application on the Register of Native Title Claims that covers all or part of the area covered by this amended application. This is confirmed by the iSpatial View search results. The requirement to consider common members therefore does not arise.
	The application satisfies the condition of s 190C(3).
Subsection 190C(4)
Authorisation/certification
Under s 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Note: The word authorise is defined in section 251B.

Under s 190C(4A), the certification of an application under Part 11 by a representative Aboriginal/Torres Strait Islander body is not affected where, after certification, the recognition of the body as the representative Aboriginal/Torres Strait Islander body for the area concerned is withdrawn or otherwise ceases to have effect.

	I must be satisfied that the requirements set out in either ss 190C(4)(a) or (b) are met, in order for the condition of s 190C(4) to be satisfied. 
	My consideration is governed by s 190C(4)(a) as the one representative body for the application area, Queensland South Native Title Services (QSNTS), has certified the application. The signed certification dated 15 January 2016 is attached to the application as Attachment R. I note that the certificate is by Kevin James Smith, CEO of QSNTS who states that he has been delegated the function given to QSNTS to certify the application. 
	For the certification to satisfy the requirements of s 190C(4)(a) it must comply with the provisions of s 203BE(4)(a)–(c). I note that it is not the task of the Registrar under s 190C(4)(a) to look behind a certification, nor is he required to be satisfied that the applicant is authorised—see Doepel at [79]–[82]. 
	In my view, the certification complies with s 203BE(4)(a) as it contains the required statement of the representative body’s opinion that all persons in the native title claim group have authorised the applicant to make the application and deal with all matters in relation to it, and all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the other persons in the native title claim group. 

Further, the certification complies with s 203BE(4)(b) as it briefly sets out the reasons for being of the above opinion. In summary, the certificate states that:
	QSNTS convened an information session on 27 November and an authorisation meeting on 28 November 2015 at QSNTS’s Mount Isa Office. Both meetings were advertised through public notices in the media as well as a mailout and contact via telephone to members of the native title claim group. Attendees at the information session were made aware of the authorisation meeting to be held the next day.

The authorisation meeting was well attended by 54 members of the claim group who, following an agreed to and adopted decision-making process, authorised the making of the application and appointed the applicant. QSNTS took records of the meeting. 
	Having regard to the steps and processes leading  up to, and during the authorisation meeting, QSNTS is satisfied that all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the persons in the native title claim group. 
	 Section 203BE(4)(c) which requires the representative body to, ‘where applicable, briefly set out what it has done to meet the requirements of s 203BE(3)’, is not applicable to this matter as noted in the certificate.
	For the above reason I am of the view that the requirements set out in s 190C(4)(a) are met.

Merit conditions: s 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
	Schedule B and Attachment B provide a description of the external boundary of the claim area and Attachment C a map depicting the boundary. The geospatial report which provides an analysis of the description and map, and advises whether the application area has been described with reasonable certainty, notes the following:

Description
Schedule B refers to Attachment B.
Attachment B describes the application area as a metes and bounds description referencing native title determinations, cadastral parcels and the Queensland – Northern Territory border.

Schedule B lists general exclusions.

Map
Schedule C refers to Attachment C.
Attachment C is a colour map titled “Wangkamahdla Nation”, prepared by Queensland South Native Title Services, dated 20/11/2015 and includes:
	The application area depicted by a bold blue outline and light blue fill;

Topographic background with native title determinations shown in orange;
Scalebar, northpoint, coordinate grid and legend; and
	Notes relating to the source, currency and datum of data used to prepare the map.

Assessment
The description and map are consistent and identify the application area with reasonable certainty.

	Having regard to the identification of the claim area in Attachment B and the map at Schedule C, I am satisfied that the application area has been described such that the location of it on the earth’s surface can be identified with reasonable certainty. 
	The specific exclusions to the area of the application are clearly identified at Schedule B. Nicholson J in Daniel for the Ngaluma People & Monadee for the Injibandi People v Western Australia [1999] FCA 686 (Daniel) was satisfied that a generic description of internal excluded areas such as that contained in this application met s 62(2)(a)(ii), if the applicant is not in possession of the facts relating to extinguishment to more particularly delineate the internal excluded areas. In Strickland v Native Title Registrar (1999) 168 ALR 242; [1999] FCA 1530 at [51][52] (Strickland), Justice French agreed with the decision in Daniel in the context of the Registrar’s assessment of a generic description of internal excluded areas against the requirements of s 190B(2). I am of the view that the generic description of the internal excluded areas is sufficient for the purposes of s 190B(2).
	I therefore agree with the geospatial report and am satisfied that the information and the map required by s 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular areas of the land or waters.
	The application satisfies the condition of s 190B(2). 

Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or
	the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.

	Schedule A sets out a description of the persons in the native title claim group:

The native title claim group are the descendants of the following ancestors:
1. Norman Rainmaker and his children, including Joe Rose and Kweteyenke
2. Belia Toby
3. Charlie Deemera
4. Puppa and her daughter Annie Topsy Hansen nee Daley
5. Larrikin, also known as Dolly
6. Dolly of Glenormiston and her children, including Lion and Tiger
7. Molly and her children, including Judy Sailor and Arthur Daley Jnr
8. Polly Docherty
9. Dolly, sister to Polly Docherty
10. Maudie, mother of George Quartpot and Paddy Beecham
11. Mother of Turukalanima
12. Topsy, sister to mother of Turukalanima and Bunny
13. Bunny
14. Lizzie Wiriwaltu Green
15. Kitty Bedourie
	Pursuant to subsection 190B(3)(b) I must be satisfied that the description is sufficiently clear so that it can be ascertained whether any particular person is in the native title claim group.
	In considering the operation of s 190B(3)(b) in Doepel, Mansfield J stated that the section’s focus is not upon the correctness of the description of the native title claim group, but upon its adequacy so that the members of any particular person in the identified native title claim group can be ascertained—at [37]. 

Further, Carr J in State of Western Australia v Native Title Registrar (1999) 95 FCR 93 found, in the way native title claim groups were described, that ‘it may be necessary, on occasions, to engage in some factual inquiry when ascertaining whether any particular person is in the group as described. But that does not mean that the group has not been described sufficiently’—at [67]. 
	In my view, describing the claim group as the ‘descendants’ of certain named persons provides a sufficiently reliable and objective means by which to ascertain a person’s membership of the group. Some factual inquiry may be required to ascertain how members of the claim group are descended from the named apical ancestors, but that would not mean that the group had not been sufficiently described. 
	For the above reasons I am of the view that the native title claim group is described sufficiently clearly to enable identification of any particular person in that group. 
	The application satisfies the condition of s 190B(3).
Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
	Section 62(2)(d) provides that the application must contain:

a description of the native title rights and interests claimed in relation to particular land or waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
	The description of the claimed rights is found in Schedules E:

The Wangkamahdla Nation native title claim group claim the following rights and interests:
(a) where claimable, including where sections 47, 47A or 47B of the Native Title Act 1993 (Cth) apply to an area, the right to possess, occupy, use and enjoy the land and waters covered by the application to the exclusion of all others.
(b) to access, be present on, move about on and travel over the application area;
(c) to camp on the application area and, for that purpose, erect temporary shelters on the application area;
(d) to take (including by hunting, fishing and gathering) and use traditional natural resources from the application area; (e) to assemble and conduct religious and spiritual activities and ceremonies on the application area;
(f) to maintain places of importance and areas of significance to the native title holders under their traditional laws and customs and protect those places and areas, by lawful means, from physical harm;
(g) to teach on the application area the physical and spiritual attributes of the application area;
(h) to light fires on the area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation; (i) to be buried on the application area in accordance with traditional law and custom;
(j) to take and use the water of the application area.
	In Doepel, Mansfield J agreed with the Registrar that s 190B(4) requires a finding as to ‘whether the claimed native title rights and interests are understandable and have meaning’—at [99].  I am of the view that the description in Schedule E is sufficient to allow the native title rights and interests claimed to be readily identified. The claimed rights have been clearly and comprehensively described in a way that does not infringe s 62(2)(d). Further, the description is meaningful and understandable, having regard to the definition of the expression ‘native title rights and interests’ in s 223.
	Whether I consider that the claimed rights can be established prima facie is the task at s 190B(6), discussed below.
	The application satisfies the condition of s 190B(4).

Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
	that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
	Following Mansfield J at [17] of Doepel, I understand that my assessment is to ‘address the quality of the asserted factual basis for [the] claimed rights and interests … but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests’ and that it ‘is not for the Registrar to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts’. This was endorsed by the Full Federal Court in Gudjala People No 2 v Native Title Registrar (2008) 171 FCR 317; [2008] FCAFC 157 (Gudjala 2008) at [83].
	In addition to the information contained in Attachment F/M, the applicant provided the following factual basis material directly to the Registrar:

	Referenced version of Attachment F/M;

Connection affidavit in support of Wangkamahdla nation claim of Trevor Dempsey, 10 December 2015;
Connection affidavit Wangkamahdla nation claim of Shirley Finn, 10 December 2015; 
	Affidavit of Ned Rose, Wangkamahdla, 22 May 2013.

	I consider each of the three assertions set out in the three paragraphs of s 190B(5) in turn in my reasons below.

Reasons for s 190B(5)(a)
The assertion in s 190B(5)(a) relates to the association of the native title claim group and that of their predecessors with the area covered by the application. 
General principles
I understand from comments by Dowsett J in Gudjala 2007 that a sufficient factual basis for the assertion in s 190B(5)(a) needs to address that: 
	the claim group as a whole presently has an association with the area, although it is not a requirement that all members must have such an association at all times; and

there has been an association between the predecessors of the whole group over the period since sovereignty—at [52].
Applicant’s material
In summary, Attachment F/M relevantly states the following about the association of the claimants with the claim area:
	The claim area comprises the lands and waters of the Mulligan River region.
	In 1788 British sovereignty was proclaimed over eastern Australia, including the claim area. However, much of the claim area did not experience European contact until at least the 1860s, with the exception of the Simpson Desert region where it is possible (although improbable) that the Aboriginal people of the region encountered Europeans (such as explorer Charles Sturt) as early as the mid-1840s. The Burke and Wills expedition passed the east of the claim area in about 1861. 
	As the pastoral industry moved westward from the Upper Diamantina region in the 1870s, sustained European settlement of the claim area began. 
	Europeans who passed through the claim area in the 1880s, such as explorer William Oswald Hodgkinson and surveyor H V Barclay, recorded the presence of Aboriginal people. Walter E Roth, an ethnographer and surgeon in the late 1890s documented Aboriginal trade route systems traversing the claim area. 
	Members of the claim group and their ancestors have been continuously associated with the claim area, with the ancestors having been born on, or were firmly associated with, the claim area around the time of European settlement (late 1870s).
	Present-day members of the claim group were born on or near the claim area and worked on stations such as Glenormiston, Sandringham and Glengyle. In present times members of the claim group are less likely to be employed in the pastoral industry, and due to the remoteness of the claim area and towns within it, are less likely to reside there permanently.  However, members of the claim group continue to regularly visit the claim area for a number of traditional purposes, sometimes travelling considerable distances and also temporarily reside there for traditional, spiritual and cultural purposes. This is assisted by the fact that a significant population of members reside in close proximity to the claim area including in towns such as Mt Isa, Dajarra and Boulia. 

	Attachment F/M further explains that the Wangkamahdla Nation comprises the descendants of Aboriginal persons who are the descendants of persons who were born on or firmly associated with the claim area around the time of practical sovereignty (late 1870s) and several decades after. The report provides details for each of the ancestors listed in Schedule A, including their estimated year of birth, information about their descendants and other information such as birthplace. From the information provided, I understand that the ancestors’ birth years range from c. 1855 to 1892 and their combined birth places or areas of responsibilities and/or association cover the claim area.
	From the additional affidavits I understand the following:

	   Shirley Finn grew up on Idamea Station, which she explains is now known as Glenormiston Station and was much bigger than it is now. Her mother was born at Meetaka, which is an outstation on Glenormiston Station in 1903, her father on the Mulligan River. Her grandparents on both, her father’s and her mother’s side, spent most of their adult lives at Glenormiston. There are a number of dreaming stories that Shirley Finn was taught by her parents which relate to places such as the Mulligan River, Meetaka and Sun Hill on Glenormiston. Her family used to gather a lot of food all over Glennormiston, and she continues to do so with her son, granddaughter and her sister and their daughter. She has seen many ceremonies at Glenormiston growing up. In the 1960s, aged about 14 or 15 she saw the last ceremony. Her parents took part in the corroboree.
	Trevor William Dempsey’s mother was born in the 1930s at Glenormiston. His grandfather’s mother was apical ancestor Polly, the twin sister of Dolly. Both were from Glenormiston. He has done cultural heritage work on Sandringham, Ethabuka, Carlo, Craven Peaks, Glenormiston Station and Bedourie and worked on Glenormiston Station.
	Danny (Ned) Rose spent most of his childhood on Glenormiston, Roxborough, Old Linda Downs (which he explains is now named Pituri) and Tobermorey (which I note is located west of the claim area, in the Northern Territory) Stations. His father spent most of his life on Roxborough Station but also worked on Old Linda Downs and his brother on Carlo Station. Danny Rose worked for Roxborough and Glenormiston Stations. They never went down to Sandringham, though he knows it is part of Wangkamahdla country. He also talks about dreaming tracks and sites on Roxborough and Glenormiston Stations.

	The material before me supports an association of the apical ancestors of the claimants with the claim area at the time of first European contact. In my view, if the factual basis supports the presence of relevant persons at first contact, it may be inferred that this reflects the situation at and before sovereignty. On the basis of the material before me, I am confident that I can make such an inference. Further, the factual basis material contains information about the association of current members of the claim group with areas and places within the claim area. The material also supports the assertion of a continuity or history of association. 
	On the basis of the above, I am satisfied that the requirements of s 190B(5)(a) are met.

Reasons for s 190B(5)(b)
For this requirement, the factual basis must identify the relevant pre-sovereignty society and the persons who acknowledged the laws and customs of that society. Where a native title claim group is defined by reference to an apical ancestor model, the factual basis must also explain the link between those persons (the ancestors) and the relevant society. The factual basis must contain a sufficient explanation of how laws and customs can be said to be traditional as well as details sufficient to support the assertion that there has been continuous acknowledgement and observance— see, for instance, Gudjala [2007] at [63], [65], [66]; Gudjala [2009] at [36], [37], [40].
	Attachment F/M states that members of the Wangkamahdla Nation share a common system of laws and customs, beliefs and practices, with neighbouring groups within the broader region. However, under the laws and customs for that broader region only the members of the Wangkamadhla Nation enjoy rights and interests in the claim area.
	Attachment F/M further explains that ethnographic literature related to the claim area indicates the existence of a number of local landholding estate groups, including ‘Wonkamala’, ‘Ulaolinya’, Lanima’, ‘Ooloopooloo’, ‘Wonkajera’ and ‘Underkerebina’ [Attachment F/M sets out details of these records created in 1897 – 1974]. Although the descriptors used by these early ethnographers to label the various pre-sovereignty groups vary, and there are differing interpretations of the likely geographic locations of the groups, it is clear that each group had a connection to the claim area. The landholding estate groups are connected and united through commonalties in their laws and customs. Since sovereignty, the members of the landholding estate groups have coalesced under the language named identity label of ‘Wangkamahdla’. For the purposes of this native title claim, the members of the claim group refer to themselves as the Wangkamadhla Nation.
	In summary, from the information in Attachment F/M, I further understand that members of the claim group hold rights, responsibilities and interests in the claim group under traditional laws and customs. The rights and interests originate from the creative and ancestral spirits that occupy the claim area. The current members of the claim group must maintain an on-going familiarity and awareness of the spiritual forces and adhere to customary rules that mandate social behavior. Knowledge of these spiritual forces and the customary rules must be adhered to and is passed down from senior members of the claim group to younger generations by word of mouth and common practice. The normative system of traditional laws and customs include:
	A shared belief in powerful creative beings which set down rules relating to human beings including all human behavior; and knowledge of and respect for spiritual forces;

Rules about transmission of membership to the claim group (patrilineal decent);
A system of inalienable communal rights in land, waters and resources;
A permission system re access to country and its resources;
Marriage rules;
Totemic affiliations;
Food taboos;
Rules in relation to initiation ceremonies and rites of passage and other ceremonies;
	Punishments for transgressions of rules;
Rules regarding trade;
Rules regarding the protection of country and sites;
Rules restricting certain cultural practices and access to particular sites to either men or women;
Rules about decision-making and dispute resolution;
The teaching of laws, spirituality, culture and medicine by elders. 

	Attachment F/M provides further information about the above normative system and references to source materials. 
	Examples of the exercise of traditional laws and customs can be found in the footnotes to paragraph 48 of Attachment F/M and the additional affidavits and include the following:

	Shirley Finn: Being told by her father that emu was her totem and that she could not eat or harm them; that she has a responsibility to protect certain dreaming sites and important places; that she was taught by her parents and the old people that you ‘can’t marry into your wrong skin’;
	Trevor William Dempsey: As women are not allowed to pass on knowledge to boys, his grandmother did not pass on all her knowledge to him;
	Danny (Ned) Rose: He is a member of the Wangkamahdla Nation through his father; he has responsibility for his country and can speak for it; growing up, he was taught told that if you kill something you have to eat and not waste it; there are certain stories for country that belonged to this father who in turn received them from his father; when he is on country, he sings out to the old people’s spirits to give them notice that he is there; ceremonies are men’s business and they are not open for everyone. 

	In my view, the factual basis material does sufficiently address the requirements of s 190B(5). It identifies the pre-sovereignty society of which the Wangkamahdla Nation forms part and provides some facts in support of the existence of this society in the claim area. It also links some of the identified ancestors with parts of the claim area, thus allowing the favorable inference that those persons formed part of the relevant society, noting the claimant’s and neighboring group member’s oral history and historical records of these persons as being of the claim area. The material also outlines facts that provide some explanation of how laws and customs of the current claim group are said to be traditional. This is evident in the explanation of the transmission and teaching from one generation to the next. I note that of itself, the assertion that laws have been handed down from generation to generation may not be sufficient to support the assertion at s 190B(5)(b); however, the application also provides some facts that elicit a similarity between the laws and customs recorded at sovereignty and those that are acknowledged and observed today.
	On the basis of the above, I am satisfied that the requirements of s 190B(5)(b) are met.

Reasons for s 190B(5)(c)
Section 190B(5)(c) requires me to be satisfied that the factual basis is sufficient to support the assertion that the native title claim group has continued to hold the claimed native title rights and interests by acknowledging and observing the traditional laws and customs of a pre-sovereignty society in a substantially uninterrupted way. This is the second element to the meaning of ‘traditional’ when it is used to describe the traditional laws and customs acknowledged and observed by Indigenous peoples as giving rise to claimed native title rights and interests: see Yorta Yorta—at [47] and [87].
Dowsett J at [82] in Gudjala 2007 indicates that this particular assertion may require the following kinds of information:
	that there was a society that existed at sovereignty that observed traditional laws and customs from which the identified existing laws and customs were derived and were traditionally passed on to the current claim group;

	that there has been a continuity in the observance of traditional law and custom going back to sovereignty or at least to European settlement.

	The Full Court in Gudjala FC at [96] agreed that the factual basis must identify the existence of an Indigenous society observing identifiable laws and customs at the time of European settlement in the application area.
	Attachment F/M, in summary, relevantly states the following:

	Despite the effects of colonisation, members of the claim group and their forbears have continued to acknowledge and observe their traditional laws and customs. This is attributable in part by generations of members of the group being born, growing up and working on (or in close proximity to) the claim area such as Glenormiston, Sandringham and Glengyle Stations. 
	The close proximity of members to the claim area and the willingness of those who live further afield to regularly travel to the claim area, combined with the continued teaching by senior Wangkamahdla people of members of the younger generation, have ensured that the traditional laws and customs of the claim group have been transmitted through the generations. The laws and customs acknowledged and observed by present-day members of the claim group are, with some adaptation, the same rules as set down by the creative beings. 

	Examples of the above are contained in the additional affidavits.
	Having considered the material I am satisfied that the factual basis provided is sufficient to support an assertion that the members of the claim group and their predecessors have continued to hold native title in accordance with the traditional laws and customs. 
	On the basis of the above, I am satisfied that the requirements of s 190B(5)(c) are met.

Conclusion
The application satisfies the condition of s 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s 190B(5).
Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
	To meet the requirements of s 190B(6) only one of the native title rights and interests claimed needs to be established prima facie. Only established rights will be entered on the Register—see s 186(1)(g) and the note to s 190B(6). 

In relation to the consideration of an application under s 190B(6), I note Mansfield J’s comment in Doepel:
Section 190B(6) requires some measure of the material available in support of the claim—at [126].

On the other hand, s 190B(5) directs attention to the factual basis on which it is asserted that the native title rights and interests are claimed. It does not itself require some weighing of that factual assertion. That is the task required by s 190B(6)—at [127]. 
Section 190B(6) appears to impose a more onerous test to be applied to the individual rights and interests claimed—at [132]. 

	The definition of ‘native title rights and interests’ in s 223(1) guides my consideration of whether, prima facie, an individual right and interest can be established. In particular I take account of the interpretation of this section in:

	Yorta Yorta (see s 190B(5) above) in relation to what it means for rights and interests to be possessed under the traditional laws acknowledged and the traditional customs observed by the native title claim group; and 

The High Court’s decision in Western Australia v Ward (2002) 213 CLR 1 [2002] HCA 28 (Ward HC) that a ‘native title right and interest’ must be ‘in relation to land or waters’.  
	I also need to consider the case law relating to extinguishment when examining the right and interest claimed. Rights that clearly fall prima facie outside the scope of the definition of ‘native title rights and interests’ in s 223(1) cannot be established. In my consideration, I take into account information contained in the application on activities conducted by the claim group. While current activities by claimants on the claim area, which are said to be in exercise of the claimed native title rights and interests, are not determinative of the existence of a right and interest, they can be supportive of it.

Consideration
I first consider the claim to ‘the right to possess, occupy, use and enjoy the land and waters covered by the application to the exclusion of all others’ in paragraph (a) of Schedule E and then the claim to non-exclusive rights and interests set out in paragraphs (b) to (j) of Schedule E. 
The right to possess, occupy, use and enjoy the land and waters to the exclusion of all others
Paragraph (a) of Schedule E states that the above right is claimed ‘where claimable, including where section 47, 47A or 47B of the Native Title Act 1993 (Cth) applies to an area’. 
Ward HC is authority that the ‘exclusive’ rights can potentially be established prima facie in relation to areas where there has been no previous extinguishment of native title or where extinguishment is to be disregarded because of the Act.
The Full Court in Griffiths v Northern Territory (2007) 243 ALR 72 indicates that the question of exclusivity depends upon the ability of the native title holders to effectively exclude from their country people not of their community, including by way of ‘spiritual sanction visited upon unauthorised entry’ and as the ‘gatekeepers for the purpose of preventing harm and avoiding injury to country’—at [127]. 
	Attachment F/M refers to a statement in Trevor Dempsey’s affidavit in support of the existence of this right. According to the affidavit, Trevor Dempsey’s grandmother was born northeast of Lucy Creek in Eastern Arrente country, ‘at the place called the soak on Northern Territory side past Manners Creek station. She spoke for this country, which includes the northern area of the claim. When other people go on that country they had to ask Granny and she’d give permission and tell what part they could and couldn’t go to’. Elsewhere in the affidavit Trevor Dempsey states that he takes his children and grand children out onto country. ‘I can even go to country that is not mine so long as I show respect by only taking what’s necessary’. Danny (Ned) Rose in his affidavit states that he has ‘responsibility to my country. I can speak for that country because that is where I am from. I will only talk up for main places that I know… I would not want to speak for places I do not know. I let people who know that country speak for those places’. He also states under the heading ‘trespass and permission’ that ‘[i]f other Aboriginal People want to hunt and get their food on our country then they can. I would not stop them…. I do not worry too much about other people going out there on our country. We have not ever had problems with our people not doing the right thing’. 
	Attachment F/M also states that the laws and customs that give rise to this right include the following ‘essential laws’: 1. The laws of the mythological era as expressed in stories and ceremonies which account for the creation of social groups, languages, species and land forms and which establish and regulate groups’ connection to particular tracts of country; 2. Collective ownership of the land by social groups; and 3. Entitlement by filiation to group membership, identity and rights and interests in land. 
	In addition, Attachment F/M states as part of the outline of the normative system of the Wangkamahdla Nation at sovereignty, that the forebears of the claimants were subject to a ‘permission system whereby under certain circumstances permission must be sought (from spirits and/or the living) to access country and its resources, such as accessing other people’s country to hunt or gather a resource’. Examples of addressing the spirits are contained in the additional affidavits, for instance Shirley Finn explains that when her family goes on country that there ‘were certain things we would say to the spirits or songs we’d sing before we got bush foods. I remember my mum used to sing a song so that we could get fish’. She further states that ‘we also sing out to the spirits and let them know that we are on country and who we are. I tell them who my parents were so that the spirits would know who I was’. 
 
	In my view, the application does not contain sufficient information to establish that, prima facie, the claim group members have a right under their traditional laws and customs to effectively exclude from their country people not of their community. For example, Attachment F/M states that permission to access country must be sought under certain circumstances, however, the circumstances are not described. Whilst the affidavits refer to certain persons’ ‘speaking for country’, the statements appear to refer to an internal division of areas of responsibility amongst members of the group rather than a right to control access by outsiders. Similarly, whilst the affidavits detail members seeking permission from the spirits before undertaking certain activities on country, the material is not sufficient to establish that there is a right to control access to country in relation to outsiders, which flows from spiritual necessity because of the harm the country will inflict upon unauthorised entry. I further note that none of the deponents of the additional affidavits explicitly speaks about having to seek permission when going on another groups’ country or the need for outsiders to seek permission before going on Wangkamahdla country. Neither do the examples about addressing the spirits by members of the claim group indicate a binding spiritual imperative to ask permission – by outsiders or members of the claim group - before going on country.
	Outcome: not established, prima facie. 

Non-exclusive rights
Paragraphs (b) to (j) list rights and interests which are claimed in the remainder of the claim area, i.e. where the exclusive right of paragraph (a) cannot be claimed. In my assessment of these rights I group together those that appear to be of a similar character and therefore rely on the same evidentiary material. I refer to them as listed in Schedule E.
	I note in relation to all the rights and interests that Attachment F/M states that the laws and customs, which give raise to the claim and are acknowledged and observed by current members of the claim group, are, with some adaption, the same as those acknowledged and observed by their predecessors:
(b) to access, be present on, move about on and travel over the application area
(c) to camp on the application area and, for that purpose, erect temporary shelters on the application area
(h) to light fires on the application area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation
Attachment F/M provides sufficient information about the presence of the predecessors in the claim area and their access to, and use of it, in the way described in the above rights and interests. This includes, for example, historical and anthropological reports citing the presence of the Wangkamahdla Nation in the claim area at least since the late 1870s and evidence provided in the additional affidavits. It also provides sufficient information about the exercise of these rights by current members of the claim group and facts that support the assertion that the exercise is in accordance with traditional laws and customs. Relevant statements in the additional affidavits are referenced in Attachment F/M against the individual rights claimed.
	Outcome: established, prima facie. 
(d) to take (including by hunting, fishing and gathering) and use traditional natural resources from the application area
(j) to take and use the water of the application area
Attachment F/M identifies that the taking and using of natural resources and water from the claim area by current claim group members and their predecessors is consistent with the practice of the original society. The relevant rules in relation to the exercise of these rights that are said to have been set down by the creative beings include a permission system for accessing country and its resources and food taboos based on a person’s totemic affiliation and rules about the trade in traditional resources. These rules, as noted above, are continued to be observed, albeit with some adaption. Again, Attachment F/M provides examples of the exercise of these rights by current members of the claim group.
	Outcome: established, prima facie. 
(e) to assemble and conduct religious and spiritual activities and ceremonies on the application area
(f) to maintain places of importance and areas of significance to the native title holders under their traditional laws and customs and protect those places and areas, by lawful means, from physical harm
Attachment F/M notes that it is an essential part of Wangkamahdla Nation law and customs to respect the creative beings and hold a sense of responsibility for the land which is strengthened by a sense of responsibility to the creative and ancestral spirit. Management of the spirituality is accomplished by adhering to rules which include the avoidance of places, the prohibition to remove objects from country, the need to speak with the spirits in certain circumstances and the obligation to protect sacred places and ancestral sites from physical harm. Examples of the exercise of the above rights are set out in Attachment F/M by reference to the additional affidavits. 
	Outcome: established, prima facie. 
(g) to teach on the application area the physical and spiritual attributes of the application area
This right is said to come out of the law of filiation which is not limited to the transmission of identity and country connection but is also an important framework for the reproduction of knowledge from generation to generation. Examples of how members of the claim group were taught by their predecessors and continue to teach their descendants are contained in the additional affidavits and referenced in Attachment F/M. 
Outcome: established, prima facie. 
(i) to be buried on the application area in accordance with traditional law and custom
Attachment F/M states that this right arises out of the laws of the mythological era. The spiritual presence on country of earlier generations of members of the claim group engenders a belief that burial on country, while not a necessary condition for the return of one’s spirit after death, is an important means of integrating the contemporary people with the Old People. Burials and the formalities associated with them, such as smoking, are recognised by members of the claim group as serving a function of social integration and cohesion, reinforcing kinship relations.  
	Outcome: established, prima facie. 
	The application satisfies the condition of s 190B(6).
Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
	any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
	Under s 190B(7), I must be satisfied that at least one member of the native title claim group currently has, or previously had, a traditional physical connection with any part of the land or waters covered by the application. I take ‘traditional physical connection’ to mean a physical connection in accordance with the particular laws and customs relevant to the claim group, being ‘traditional’ in the sense discussed in Yorta Yorta. 
	Sufficient material is provided in Attachment F/M and the additional affidavits regarding the traditional physical connection, current and past, of members of the native title claim group. As noted above, some members of the claim continue to access the claim area, following protocols prescribed by traditional laws and customs. 
	I am therefore satisfied that at least one member of that group currently has a traditional physical connection with parts of the application area.
	The application satisfies the condition of s 190B(7).

Subsection 190B(8)
No failure to comply with s 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s 61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.
Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If:
	a previous exclusive possession act (see s 23B) was done in relation to an area; and

either:
	the act was an act attributable to the Commonwealth; or
	the act was attributable to a State or Territory and a law of the State or Territory has made provision as mentioned in s 23E in relation to the act;

a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s 23F) was done in relation to an area; and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a State or Territory and a law of the State or Territory has made provision as mentioned in s 23I in relation to the act;
a claimant application must not be made in which any of the native title rights and interests claimed confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection (2) or (3) does not apply to an application if:

	the only previous exclusive possession act or previous non-exclusive possession act concerned was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made; and

the application states that section 47, 47A or 47B, as the case may be, applies to it.

	In the reasons below, I look at each part of s 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.

Section 61A(1)
Section 61A(1) provides that a native title determination application must not be made in relation to an area for which there is an approved determination of native title. In my view the application does not offend the provisions of s. 61A(1) because the geospatial report dated 25 January 2016 reveals that there are no approved determinations of native title over the application area. 
Section 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply. In my view the application does not offend the provisions of s 61A(2) because Schedule B (1) excludes from the application area any areas covered by previous exclusive possession acts as defined in s 23B.
Section 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, unless the circumstances described in s 61A(4) apply. In my view, the application does not offend the provisions of s 61A(3) because Schedule B (3) states that a claim to exclusive possession is not made where a previous non-exclusive possession act was done.
Conclusion
In my view the application does not offend the provisions of ss 61A(1), 61A(2) and 61A(3) and therefore the application satisfies the condition of s 190B(8).
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or

the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss 47, 47A or 47B.
	I consider each of the subconditions of s 190B(9) in my reasons below.

Section 190B(9)(a)
The application at Schedule Q states that the application does not make any claim to ownership of minerals, petroleum or gas wholly owned by the Crown.
Section 190B(9)(b)
The application at Schedule P states that the application does not make any claim to an offshore place. This is confirmed by the geospatial report.
Section 190B(9)(c)
There is no information in the application or otherwise to indicate that any native title rights and/or interests in the application area have been extinguished. 
Conclusion
In my view the application does not offend the provisions of ss 190B(9)(a), (b) and (c) and therefore the application meets the condition of s 190B(9).



[End of reasons]
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In accordance with ss 190(1) and 186 of the Native Title Act 1993 (Cth), the following is to be entered on the Register of Native Title Claims for the above application.
Section 186(1): Mandatory information
Application filed/lodged with:
Federal Court of Australia 
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20/01/2016
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3/3/2016
Applicant:
As per Schedule entry
Applicant’s address for service:
As per Schedule entry
Area covered by application:
As per Schedule entry
Persons claiming to hold native title:
As per Schedule entry
Registered native title rights and interests:
(b) to access, be present on, move about on and travel over the application area;
(c) to camp on the application area and, for that purpose, erect temporary shelters on the application area;
(d) to take (including by hunting, fishing and gathering) and use traditional natural resources from the application area;
(e) to assemble and conduct religious and spiritual activities and ceremonies on the application area;
(f) to maintain places of importance and areas of significance to the native title holders under their traditional laws and customs and protect those places and areas, by lawful means, from physical harm;
(g) to teach on the application area the physical and spiritual attributes of the application area;
(h) to light fires on the area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation;
(i) to be buried on the application area in accordance with traditional law and custom;
(j) to take and use the water of the application area. 
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