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Reasons for decision 
 

Introduction 
[1] This document sets out my reasons, as the delegate of the Native Title Registrar (the 

Registrar), for the decision to not accept the claim for registration pursuant to s 190A of the Act.  

[2] All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cth) 

which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. 

Please refer to the Act for the exact wording of each condition.  

Application overview and background 

[3] The Registrar of the Federal Court of Australia (the Federal Court) gave a copy of the 

Kaparn People claimant application to the Registrar on 24 December 2014 pursuant to s 64(4) of 

the Act. This has triggered the Registrar’s duty to consider the claim made in the application 

under s 190A of the Act. 

[4] The application was first made on 11 November 2013, and on 7 April 2014, a delegate of the 

Registrar decided not to register the claim. The application has not been amended as the result of 

an order of the Federal Court pursuant to s 87A. I am satisfied, therefore, that subsection 

190A(1A) does not apply. I further note that the application was not on the Register of Native 

Title Claims (the Register) when it was amended, and consequently, I am satisfied that subsection 

190A(6A) does not apply to the application (see s 190A(6A)(b)). 

[5] Therefore, in accordance with subsection 190A(6), I must accept the claim for registration if 

it satisfies all of the conditions in ss 190B and 190C of the Act. This is commonly referred to as the 

registration test. 

[6] There are a number of section 29 notices affecting the application area. I have discussed 

these notices and their impact on the Registrar’s obligation to test, in my reasons below under the 

heading ‘Procedural Fairness Steps’. 

Registration test 

[7] Section 190B sets out conditions that test particular merits of the claim for native title. 

Section 190C sets out conditions about ‘procedural and other matters’. Included among the 

procedural conditions is a requirement that the application must contain certain specified 

information and documents. In my reasons below I consider the s 190C requirements first, in 

order to assess whether the application contains the information and documents required by 

s 190C before turning to questions regarding the merit of that material for the purposes of s 190B. 
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[8] Pursuant to ss 190A(6) and (6B), the claim in the application must not be accepted for 

registration because it does not satisfy all of the conditions in ss 190B and 190C. A summary of 

the result for each condition is provided at Attachment A. 

Information considered when making the decision 

[9] Subsection 190A(3) directs me to have regard to certain information when testing an 

application for registration; there is certain information that I must have regard to, but I may have 

regard to other information, as I consider appropriate.  

[10] I am also guided by the case law (arising from judgments in the courts) relevant to the 

application of the registration test. Among issues covered by such case law is the issue that some 

conditions of the test do not allow me to consider anything other than what is contained in the 

application while other conditions allow me to consider wider material. 

[11] I have had regard to the following information in my consideration of the application for 

the purposes of the registration test: 

 Form 1 and accompanying material filed on 19 December 2014; 

 geospatial assessment and overlap analysis dated 8 January 2015 (GeoTrack: 2015/0007); 

 submissions from the State dated 30 January 2015 and provided to the Tribunal on that same 

date; 

 submissions received from the applicant’s legal representative by email on 20 February 2015; 

 decision of McKerracher J in Sambo v State of Western Australia (No 2) [2010] FCA 927;  

 submissions from the State of 9 December 2013 in relation to the previous Kaparn People 

application; 

 Registration test decision of the Registrar’s delegate for the previous Kaparn People 

application, dated 7 April 2014.  

  

[12] I have not considered any information that may have been provided to the Tribunal in the 

course of the Tribunal providing assistance under ss 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 

86F or 203BK of the Act.  

[13] Also, I have not considered any information that may have been provided to the Tribunal in 

the course of mediation in relation to this or any other claimant application.  

Procedural fairness steps 

[14] As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision 

about whether or not to accept this application for registration I am bound by the principles of 

administrative law, including the rules of procedural fairness, which seek to ensure that decisions 

are made in a fair, just and unbiased way. I note that the common law duty to afford procedural 

fairness may be excluded by express terms of the statute under which the administrative decision 
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is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23]–[31]. The 

steps that I and other officers of the Tribunal have undertaken to ensure procedural fairness is 

observed, are set out below. 

[15] I caused the case manager with carriage of this matter to write to the State of Western 

Australia (the State) and the applicant on 21 January 2015. These letters informed both parties of 

the Tribunal’s receipt of the application and outlined a timeframe for registration testing of the 

application. 

[16] The letters dated 21 January 2015 also afforded the State an opportunity to provide 

submissions on the application of the registration test, and the applicant an opportunity to 

provide any additional material to the Registrar, should they wish to do so. 

[17] On 30 January 2015, the State provided submissions regarding the application of the 

registration test provisions to the application. Those submissions indicated that the State had not 

been provided with a complete copy of the application from either the Court or the applicant, and 

had received only a copy of the amended Form 1 document. I note that in addition to the Form 1, 

the application includes many documents and audio recordings at Attachments E, F, G and M. 

These documents are extensive and had not been received by the State. Given this, I caused the 

case manager to provide copies of the complete application including all attachments, all 

documents and audio files filed with the Court, to the State. 

[18] On 3 February 2015, I provided a copy of the State’s submissions to the applicant and 

outlined a timeframe within which they could respond or provide any submissions of their own. 

This letter stated that any response, or submissions should be provided to the case manager by 12 

February 2015. By email dated 9 February 2015, the applicant requested an extension of time of 

four weeks in order to respond to the State’s submissions (that is, until 9 March 2015). By letter of 

6 February 2015, the State also requested an extension of time of four weeks to review and 

provide submissions on the additional material supplied to them on 5 February 2015 (that is, until 

6 March 2015).  

[19] I note that there are multiple notices pursuant to s 29 of the Act that have been issued in 

relation to the area covered by this amended application. A future act is defined as an act that will 

affect native title in relation to the land and waters to any extent (see s 233). Section 29 requires 

that before the act is done, the Government party undertaking the act or granting an approval for 

the act, must give notice of the act, including public notice (see ss 29(1) and 29(3)). The notice 

must specify a day as the ‘notification day’, and contain a statement to the effect that ‘persons 

have until 3 months after the notification day to take certain steps to become native title parties in 

relation to the notice’ (see s 29(4)). 
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[20] Section 30 provides that a ‘native title party’ includes ‘any person who, 4 months after the 

notification day […] is a registered native title claimant in relation to any of the land or waters 

that will be affected by the act’, so long as the application containing the claim was filed in the 

Federal Court before the end of 3 months after the notification day, and the claim relates to any of 

the land or waters to be affected by the act. 

[21] Under the Act, the benefit obtained by any person or group of persons who becomes a 

native title party in relation to a proposed future act, is that they secure a right to negotiate 

regarding the doing of the act, with the government party and/or proponent party who will 

undertake the act. In this way, section 29 operates to protect the rights and interests of persons 

who claim to hold native title in an area affected by a proposed future act by allowing them the 

opportunity to secure procedural rights over the area, where they are able to file a claim in 

relation to the area within 3 months of the notification day specified in the s 29 notice, and where 

that claim is accepted for registration and placed on the Register by the end of 4 months after the 

notification day. 

[22] It follows, therefore, that the issuing of a section 29 notice affects the Registrar’s obligation 

to test an application pursuant to s 190A. Section 190A(2)(b) provides that if, either before the 

Registrar begins to do so or while he/she is doing so, a notice is given in accordance with section 

29 in relation to an act affecting any of the land or waters in the application area, the Registrar 

must use his/her ‘best endeavours’ to finish considering the claim by the end of 4 months after the 

notification day (see also s 190A(2)(f)). 

[23] This application is overlapped by several s 29 notices. As the application does not appear in 

an entry on the Register, I note that the applicant does not currently have the benefit of 

procedural rights in relation to any proposed future act affecting the land and waters of the 

application area.  

[24] As above, a copy of the amended application was provided to the Registrar on 17 December 

2014. In accordance with the section 29 notices issued in relation to the area covered by the 

application, the dates by which I was required to use my best endeavours to make a decision 

whether or not to register the application (being 4 months after the notification day) were as 

follows: 

 19 January 2015 

 23 January 2015 

 3 February 2015 

 6 February 2015 

 17 February 2015 

 20 February 2015 

 27 February 2015 

 5 March 2015 
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 19 March 2015 

 27 March 2015 

 3 April 2015 

 10 April 2015 

  

[25] Upon receipt of the application, in light of the significant amount of material before me to 

consider in applying the registration test provisions to the application, it was clear that I would 

not be able to use my best endeavours to make a decision on or before any of the dates in January 

2015, or early February 2015. In the letters sent to the State and the applicant upon receipt of the 

application by the Registrar, dated 21 January, both parties were informed that using her best 

endeavours, the delegate proposed to make a decision on or before 20 February 2015. 

[26] Given the close proximity of this proposed decision date to the requests for extensions of 

time by the parties to provide submissions, on 10 February 2015, I caused the case manager to 

email the parties, again reminding them of the proposed decision date and the fact that the 

application is affected by multiple s 29 notices. That email stated, however, that the delegate 

would afford both the State and the applicant until 20 February 2015 to provide any further 

submissions or responses, but that the later a submission was provided, the less able the delegate 

would be to fully consider it prior to a registration decision being finalised. 

[27] On 17 February 2015, the State wrote to the case manager, advising that it would not be 

making any further submissions in this matter.  

[28] On 20 February 2015, the applicant’s representative emailed the case manager, providing 

very brief submissions in response to the State’s submissions of 30 January 2015. In addition to 

this, the email raised issues with the allocation of time provided to the applicant to respond to the 

State’s submissions. It further indicated that the email sent by the case manager on 10 February 

2015 gave the impression that the delegate was prioritising the requirement  to use best 

endeavours to finish considering the claim pursuant to s 190A(2) over the requirement to allow 

the applicant a reasonable opportunity to respond to the State’s submissions.  

[29] I am, however, of the view that the time allocated was reasonable in the circumstances. 

Primarily, this is on the basis that I had, by the time I received the applicant’s email, formed the 

preliminary view regarding my consideration of the application that it was unable to satisfy the 

conditions of the registration test. In particular, it was my preliminary view that the written 

description and map of the application area at Schedule B and Schedule C did not sufficiently 

describe the area claimed in the application, and therefore the application did not meet the 

requirements of s 190B(2). Given that the condition at s 190B(2) requires me to consider only the 

material in the application itself, it was my view that the applicant was unable to make any 

submissions or provide any further information that would result in the application meeting that 

condition of registration without further amendments being made and filed with the Court. 
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[30] Given this, I formed the view that it would not be denying the State procedural fairness to 

continue to use my best endeavours to make a registration decision by 20 February 2015, as the 

State would not be aggrieved by the decision not to Register the claim. Similarly, it was my view 

that the time I allocated to the applicant to respond to the State’s submissions was reasonable in 

the circumstances, particularly noting my view that the applicant would be unable to remedy the 

defect in the application through the making of submissions or provision of further information 

or material. 

[31] Despite the use of best endeavours, however, I determined that I was unable to complete 

my consideration of the application and make a decision on 20 February 2015. Consequently, I 

wrote to the applicant and the State, notifying both parties that I would now be using best 

endeavours to test the application by the next relevant future act date, being 5 March 2015. In 

light of this new proposed registration decision date, I provided both the State and the applicant a 

further opportunity to provide any submissions or material should they wish to do so by 27 

February 2015. 

[32] On 27 February 2015, again, I determined that using my best endeavours I was not able to 

make a decision regarding registration of the application by 5 March 2015. In light of this, and 

noting that the State had advised that they would not be making further submissions in relation 

to this matter, on 27 February 2015, I caused the case manager to email the applicant. The email 

informed the applicant that a decision would now be made on or before 19 March 2015, and that 

the applicant had until Thursday 5 March 2015 to provide submissions in relation to the 

application. 

[33] Nothing was received from the applicant within this time period. 
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Procedural and other conditions: s 190C 

Subsection 190C(2) 

Information etc. required by ss 61 and 62 

The Registrar/delegate must be satisfied that the application contains all details and other 

information, and is accompanied by any affidavit or other document, required by sections 61 

and 62.  

[34] The application satisfies the condition of s 190C(2), because it does contain all of the details 

and other information and documents required by ss 61 and 62, as set out in the reasons below.  

[35] In reaching my decision for the condition in s 190C(2), I understand that this condition is 

procedural only and simply requires me to be satisfied that the application contains the 

information and details, and is accompanied by the documents, prescribed by ss 61 and 62. This 

condition does not require me to undertake any merit or qualitative assessment of the material for 

the purposes of s 190C(2)— Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 

(Doepel) at [16] and also at [35]–[39]. In other words, does the application contain the prescribed 

details and other information?  

[36] It is also my view that I need only consider those parts of ss 61 and 62 which impose 

requirements relating to the application containing certain details and information or being 

accompanied by any affidavit or other document (as specified in s 190C(2)). I therefore do not 

consider the requirements of s 61(2), as it imposes no obligations of this nature in relation to the 

application.  I am also of the view that I do not need to consider the requirements of s 61(5).  The 

matters in ss 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and 

payment of fees, in my view, are matters for the Court. They do not, in my view, require any 

separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application 

contain such information as is prescribed, does not need to be considered by me under s 190C(2). 

I already test these things under s 190C(2) where required by those parts of ss 61 and 62 which 

actually identify the details/other information that must be in the application and the 

accompanying prescribed affidavit/documents. 

[37] Below I consider each of the particular parts of ss 61 and 62, which require the application 

to contain details/other information or to be accompanied by an affidavit or other documents.  

Native title claim group: s 61(1) 

[38] Section 61(1) provides that a native title determination application must be made by ‘a 

person or persons authorised by all the persons (the native title claim group) who, according to 

their traditional laws and customs, hold the common or group rights comprising the native title 

claimed’ – see Risk v National Native Title Tribunal [2000] FCA 1598 (Risk) at [30]–[32] and [60]. In 
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Doepel, when discussing the task of the Registrar’s delegate in considering s 61(1) for the purposes 

of s 190C(2), Mansfield J held that: 

... s 190C(2) relevantly required the Registrar to do no more than he did. That is to consider whether 

the application sets out the native title claim group in the terms required by s 61. That is one of the 

procedural requirements to be satisfied to secure registration: s 190A(6)(b). If the description of the 

native title claim group were to indicate that not all the persons in the native title claim group were 

included, or that it was in fact a sub-group of the native title claim group, then the relevant 

requirement at s 190C(2) would not be met and the Registrar should not accept the claim for 

registration – at [36].  

[39] His Honour went on to express his view that it was only the information contained in the 

application that the Registrar was to consider in their assessment at the condition, and that the 

Registrar was not permitted to ‘undertake some form of merit assessment of the material to 

determine whether he is satisfied that the native title claim group is in reality the correct native 

title claim group’ – at [37]. 

[40] Consequently, it is my understanding that it is only where it is clear, on the face of the 

application itself, that certain persons have been excluded from the group, or that the group 

described is part only of the actual native title claim group, that this condition will not be met. 

[41] A description of the native title claim group appears at Schedule A of the application. That 

description does not exclude any persons, and describes the group as the living descendants of a 

named apical ancestor. Attachment A of the application contains further information regarding 

the native title claim group, including a genealogy of some of those descendants. 

[42] I consider the task here at s 61(1) for the purpose of s 190C(2) is focused on the description 

itself and does not require me to consider other information about the native title claim group. On 

the basis of the description of the native title claim group at Schedule A, I am satisfied that the 

application is made by a person or persons authorised by all the persons (the native title claim 

group) who, according to their traditional laws and customs, hold the common or group rights 

and interests comprising the particular native title claimed. 

[43] The application contains all details and other information required by s 61(1).  

Name and address for service: s 61(3) 

[44] The name and address for service of the applicant is included at Part B of the application.  

[45] The application contains all details and other information required by s 61(3).  

Native title claim group named/described: s 61(4) 

[46] I understand that this provision is ‘a matter of procedure’ and does not require me to 

consider whether the description is ‘sufficiently clear’, merely that one is in fact provided—
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Gudjala People #2 v Native Title Registrar [2007] FCA 1167 (Gudjala 2007) at [31] and [32]. I am not 

required or permitted to be satisfied about the correctness of the information in the application 

naming or describing the native title claim group—Wakaman People 2 v Native Title Registrar and 

Authorised Delegate [2006] FCA 1198 (Wakaman) —at [34]. 

[47] The native title claim group is described at Schedule A of the application. 

[48] The application contains all details and other information required by s 61(4). 

Affidavits in prescribed form: s 62(1)(a) 

[49] Section 62(1)(a) requires an affidavit sworn by the applicant to accompany the application. 

The affidavit must speak to each of the matters in ss 62(1)(a)(i)–(v). 

[50] I note that the amended application is not accompanied by any affidavits. 

[51] The original application made on 11 November 2013 was accompanied by six affidavits 

each sworn by one of the persons comprising the applicant. These affidavits were sworn in 

November 2013. I note that in the reasons for decision of the Registrar’s delegate regarding 

registration of that original application, dated 7 April 2014, the delegate expressed her view that 

these affidavits met the requirements of s 62(1)(a). 

[52] I note that the persons comprising the applicant have not changed in this amended 

application. The issue for me is whether I can have regard to the affidavits which accompanied 

the original application in deciding whether the requirement at s 62(1)(a) is met for the purposes 

of this application. 

[53] I am of the view that the original affidavits are sufficient for the purposes of s 62(1)(a) for 

the following reasons. 

[54] In Drury v Western Australia [2000] FCA 132 (Drury), French J considered whether it was 

necessary for an applicant to file fresh affidavits in the circumstances of amended claims.  His 

Honour stated: 

Section 62, insofar as it deals with accompanying affidavits in subs 62(1), is dealing with the position 

at the point of filing of the application. It is not, in my opinion, intended to cover amendment of 

applications… Section 62 does not, either expressly or by implication, convey a requirement that 

fresh affidavits have to be filed on the occasion of every amendment—at [11]. 

[55] His Honour further commented that ‘[t]he absence of any statutory obligation to file fresh s 

62(1)(a) affidavits in support of any amended application does not mean that the Court may not 

direct affidavit evidence in support of amendments to be filed in an appropriate case’ – at [14]. 

His Honour’s comments suggest that a change in the persons comprising the applicant may be 

such an appropriate case – at [14]. 
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[56] From Drury, I understand that the matter of filing fresh affidavits in the form prescribed by 

s 62(1)(a) is a matter that is at the discretion of the Court. Having considered the orders made by 

the Court when granting leave to amend the application before me, I understand that the Court 

did not order that fresh affidavits be filed. 

[57] I am of the view that the affidavits which accompany the original application include 

statements of the kind required by ss 62(1)(a)(i)–(v). Given that the Court did not require fresh 

affidavits to accompany the application when granting leave to amend, and given that the 

persons comprising the applicant remain the same in this amended application, I am of the view 

that it is appropriate for me to consider these affidavits for the purpose of s 190C(2). The 

affidavits were previously found to comply with s 62(1)(a) by a delegate of the Registrar and I am 

also of the view that they comply with this requirement. 

[58] The application is accompanied by the affidavit required by s 62(1)(a). 

Details required by s 62(1)(b) 

[59] Subsection 62(1)(b) requires that the application contain the details specified in ss 62(2)(a)–

(h), as identified in the reasons below. 

Information about the boundaries of the area: s 62(2)(a) 

[60] Schedule B of the application is a written description of the external boundaries of the 

application area. Schedule B includes a list of general exclusions from the application area. 

[61] The application includes all details and other information required by s 62(2)(a). 

Map of external boundaries of the area: s 62(2)(b) 

[62] Attachment C to Schedule C of the application includes a map of the external boundaries of 

the area claimed. 

[63] The application includes all details and other information required by s 62(2)(b). 

Searches: s 62(2)(c) 

[64] Schedule D of the application states that ‘[t]he applicants have not yet carried out searches 

to determine the existence of non-native title rights and interests in relation to the land and 

waters in the area covered by the application.’ 

[65] The application includes all details and other information required by s 62(2)(c). 

Description of native title rights and interests: s 62(2)(d) 

[66] Schedule E of the application includes a list of the native title rights and interests claimed in 

the application. This description is more than a statement to the effect that the native title rights 
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and interests are all native title rights and interests that may exist, or that have not been 

extinguished, at law. 

[67] The application includes all details and other information required by s 62(2)(d). 

Description of factual basis: s 62(2)(e) 

[68] The task of the Registrar at this condition is to be undertaken in the context of the 

requirements at s 190C(2), that is, that the application contains certain information. As outlined 

above, I am not required to carry out any form of merit assessment when considering the details 

and information prescribed by that section—Doepel at [16] and [35]—[37]. 

[69] I am of the view that I need only consider whether the information regarding the claimants’ 

factual basis addresses in a general sense the requirements of s 62(2)(e)(i)–(iii), and that any 

‘genuine assessment’ of the sufficiency of the factual basis is to be undertaken by the Registrar 

when assessing the application for the purposes of s 190B(5). I consider that this approach is 

supported by the Court’s findings in Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 

(Gudjala 2008) at [92]. 

[70] I note that the State made a submission on 30 January 2015 regarding the ability of the 

application to meet the requirement of s 62(2)(e). That submission is set out below: 

The State submits that that [sic] Schedule F does not in fact contain a “general description” of the 

factual basis as required in respect of, in particular, s 62(2)(e)(ii) and (iii). As submitted previously, 

the “general description” is no more than a reiteration of the statements: that ‘There exist… traditional 

laws and customs’, [original emphasis] and that ‘The native title claim group continues to acknowledge and 

observe the above traditional laws and customs.’ [original emphasis] These statements do not constitute a 

general description of the factual basis of the relevant statements—at [34]. 

[71] On that basis, the State submits that s 190C(2) is not satisfied. 

[72] Schedule F sets out brief information pertaining to the claim, including a list of historical 

sources in support of an assertion that the claim group have an ‘unbroken association’ with the 

application area, further general assertions surrounding the basis upon which rights and interests 

in the area arise, and information about the way in which traditional laws and customs have been 

passed down through the preceding generations to the members of the claim group today. 

Schedule F then includes a reference to further information contained in the application at 

Attachment F. 

[73] I note that at the time at which the State made its submissions, the State did not have access 

to the additional materials comprising Attachments E, F, G and M. As I have stated above, those 

materials are extensive and contain certain information addressing the assertions at subsections 

(i)–(iii) of s 62(2)(e). 
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[74] It is my view, therefore, that together, the statements in Schedule F and the information in 

the materials comprising Attachment F accompanying the application constitute a general 

description of the factual basis, and that this information is more than a statement merely 

repeating the assertions at ss 62(2)(e)(i)–(iii). The ‘application’ includes all of those documents 

and supporting material attached to the Form 1 and filed in the Court, and consequently, I am 

satisfied that the application does contain a general description of the factual basis upon which it 

is asserted that the claimed native title rights and interests exist.   

[75] The application contains all details and other information required by s 62(2)(e). 

Activities: s 62(2)(f) 

[76] Schedule G of the application contains a list of activities currently carried out by the claim 

group in relation to the application area. 

[77] The application contains all details and other information required by s 62(2)(f). 

Other applications: s 62(2)(g) 

[78] Schedule H of the application states ‘[t]o the best of the knowledge of the claimant group 

members, this application does not cover any area covered by a previous native title 

determination.’ I take this to mean that the applicant is not aware of any native title 

determination applications that overlap the application area. I note that the application is in fact 

overlapped by the WC2014/002 Maduwongga People claim. 

[79] The application contains all details and other information required by s 62(2)(g).   

Section 24MD(6B)(c) notices: s 62(2)(ga) 

[80] The Form 1 does not include any information regarding any s 24MD(6B)(c) notices of which 

the applicant is aware. This is because the Form 1 used is an outdated Form 1 that does not 

include Schedule HA, being the section of the application where information regarding these 

types of notices would ordinarily be included. 

[81] It is my view that the application nevertheless meets this requirement because the applicant 

is only required to provide details of notices of which it is aware. There is no information before 

me that indicates or suggests that there are any notices of the relevant kind over the application 

area of which the applicant is aware. 

[82] The application contains all details and other information required by s 62(2)(ga). 

Section 29 notices: s 62(2)(h) 

[83] Schedule I of the application states ‘[t]he applicant is not aware of any Notices under s.29 of 

the NTA, or under a corresponding provision of a law of a State or Territory, that have been 

given and that relate to the whole or part of the area of claim’. 
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[84] The application contains all details and other information required by s 62(2)(h).   

Conclusion 

[85] The application contains the details specified in ss 62(2)(a)–(h), and therefore contains all 

details and other information required by s 62(1)(b). 

Subsection 190C(3) 

No common claimants in previous overlapping applications 
The Registrar/delegate must be satisfied that no person included in the native title claim group 

for the application (the current application) was a member of the native title claim group for 

any previous application if: 

(a) the previous application covered the whole or part of the area covered by the current 

application, and 

(b) the previous application was on the Register of Native Title Claims when the current 

application was made, and 

(c) the entry was made, or not removed, as a result of the previous application being 

considered for registration under s 190A. 

[86] This requirement is concerned to ensure that the Registrar is satisfied that no person 

included in the native title claim group for the current application is a member of the native title 

claim group for any previous application that overlaps this application area. 

[87] It is my understanding that the requirement to be satisfied that there are no common claim 

group members only arises if a previous application satisfies all of the criteria specified in 

subsections (a), (b) and (c) of s 190C(3) — State of Western Australia v Strickland [2000] FCA 652 at 

[9]. Therefore, I must consider firstly, whether there are any claims that overlap the application 

area, secondly, whether any such application was on the Register when the current application 

was made, and thirdly, whether that application remains on the Register at the date of this 

decision. If there is no such claim, then there will be no ‘previous application’ for the purposes of 

this condition. 

[88] The Tribunal’s Geospatial Services prepared a geospatial assessment and overlap analysis 

(geospatial assessment) of the application area as described in the application on 8 January 2015 

(GeoTrack: 2015/0007). I note that this geospatial assessment is based on an approximation of the 

boundary of the application area, as shown in the map of the area at Attachment C to Schedule C, 

and that this qualification is stated within the assessment.  

[89] The geospatial assessment provides that there is one application that overlaps the current 

application, being the Maduwongga People application (WC2014/002; WAD90/2014). The first 

criterion of s 190C(3)(a) is, therefore, met.  

[90] The assessment further provides that no applications as per the Register of Native Title 

Claims overlap any part of the area of this application. That is, the Maduwongga People 
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application does not appear in an entry on the Register of Native Title Claims. From my searches 

of the Tribunal’s databases, I understand that the Maduwongga application was made on 17 

April 2014, and that on 10 July 2014 a delegate of the Registrar decided not to accept the claim for 

registration. The applicant sought a reconsideration of that decision pursuant to s 190E, and on 24 

October 2014, a Member of the Tribunal again decided not to accept the claim for registration. 

Consequently, I understand that that application has never appeared in an entry on the Register 

of Native Title Claims. It does not, therefore, satisfy the criterion at subsection (b) of s 190C(3), 

and on that basis I do not need to consider the requirements of this condition any further. 

[91] The application satisfies the condition of s 190C(3). 

Subsection 190C(4) 

Authorisation/certification 

Under s 190C(4) the Registrar/delegate must be satisfied that either: 

(a) the application has been certified under Part 11 by each representative Aboriginal/Torres 

Strait Islander body that could certify the application, or 

(b) the applicant is a member of the native title claim group and is authorised to make the 

application, and deal with matters arising in relation to it, by all the other persons in the 

native title claim group. 

 

Note: The word authorise is defined in section 251B. 

 

Section 251B provides that for the purposes of this Act, all the persons in a native title claim 

group authorise a person or persons to make a native title determination application  . . . and 

to deal with matters arising in relation to it, if: 

a) where there is a process of decision–making that, under the traditional laws and customs 

of the persons in the native title claim group, must be complied with in relation to 

authorising things of that kind—the persons in the native title claim group . . . authorise 

the person or persons to make the application and to deal with the matters in accordance 

with that process; or  

b) where there is no such process—the persons in the native title claim group . . . authorise 

the other person or persons to make the application and to deal with the matters in 

accordance with a process of decision–making agreed to and adopted, by the persons in 

the native title claim group . . . in relation to authorising the making of the application and 

dealing with the matters, or in relation to doing things of that kind. 

 

Under s 190C(5), if the application has not been certified as mentioned in s 190C 4(a), the 

Registrar cannot be satisfied that the condition in s 190C(4) has been satisfied unless the 

application: 

(a) includes a statement to the effect that the requirement in s 190C(4)(b) above has been met, 

and 

(b) briefly sets out the grounds on which the Registrar should consider that the requirement 

in s 190C(4)(b) above has been met. 

[92] I must be satisfied that the requirements set out in either ss 190C(4)(a) or (b) are met, in 

order for the condition of s 190C(4) to be satisfied.  
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[93] Schedule R of the application provides that it is not certified. It is, therefore, subsection (b) 

of s 190C(4) that I must consider at this condition of the registration test. 

[94] Where an application is not certified by the relevant representative body for the application 

area, there are further requirements, set out in s 190C(5), that must be met. That is, the application 

must contain a statement to the effect that the requirement at s 190C(4)(b) has been met, and the 

application must ‘briefly’ set out the grounds upon which the Registrar can consider that the 

requirement has been met. 

[95] Schedule R of the application provides that ‘[t]he applicant is a member of the native title 

claim group and is authorised to make the application and deal with matters arising in relation to 

it’. I note that this statement does not speak to the applicant being authorised ‘by all the other 

persons in the native title claim group’, and that the case law has placed significant emphasis on 

the importance of authorisation by all such persons – see for example Doepel at [78]. Part A of the 

application provides that the ‘applicants are authorised by the native title claim group to make 

this native title application and to deal with matters arising in relation to it’. In my view, together 

these statements address in full the matters prescribed by s 190C(4)(b), and the requirement at s 

190C(5)(a) is, therefore, met. 

[96] Following that statement in Schedule R, there is information set out in the application about 

the way in which it is asserted that the applicant was authorised by all the persons in the native 

title claim group, including details of meetings involving members of the group, and how those 

meetings were convened. Noting that s 190C(5)(b) requires only that the application ‘briefly’ set 

out the grounds upon which the Registrar should consider the requirements have been met, I am 

of the view that this information contained in Schedule R is sufficient for the purposes of s 

190C(5)(b). 

[97] In Doepel, Mansfield J discussed the difference between the requirement at each of the 

subsections of s 190C(4) in the following way:  

The contrast between the requirements of subs (4)(a) and (4)(b) is dramatic. In the case of subs (4)(a), 

the Registrar is to be satisfied about the fact of certification by an appropriate representative body. In 

the case of subs (4)(b), the Registrar is required to be satisfied of the fact of authorisation  by all 

members of the native title claim group… The interactions of s 190C(4)(b) and s 190C(5) may inform 

how the Registrar is to be satisfied of the condition imposed by s 190C(4)(b), but clearly it involves 

some inquiry through the material available to the Registrar to see if the necessary authorisation has 

been given – at [78]. 

[98] His Honour then referred to the authority in Strickland, where French J found that 

authorisation ‘is a matter of considerable importance and fundamental to the legitimacy of native 

title determination applications’ – at [57].  
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[99] For the purposes of s 190C(4)(b), I also understand that some consideration of the 

composition of the claim group may be required such that I can consider that authorisation flows 

from a ‘native title claim group’, as defined in s 61(1) – Wiri People v Native Title Registrar [2008] 

FCA 574 (Wiri People) at [29]; Risk v National Native Title Tribunal [2000] FCA 1589 (Risk) at [60]–

[62].  

[100] The note that follows s 190C(4)(b) makes clear that the authorisation required must flow 

from the native title claim group in compliance with one of the processes described in s 251B, 

namely a traditionally-mandated decision-making process, or a process agreed to and adopted by 

the members of the group. In light of the wording of s 251B, it is my understanding that a process 

agreed to and adopted can only be used where there is no process mandated by the traditional 

laws and customs of the group for making decisions of that kind – Quall v Native Title Registrar 

[2003] FCA 145 (Quall) at [35]. 

Information about authorisation 

[101] The bulk of the information going to the authorisation of the applicant appears at Schedule 

R. From that information, I understand that there was an initial elders’ meeting convened 

sometime in December 2012 where it was decided by all the relevant members in attendance that 

the matter of making an application, and the decision-making process to be used in doing so, 

would be discussed further. Subsequently, following this, three meetings of members of the claim 

group were convened, one on 20 December 2012, one on 27 February 2013 and one on 22 May 

2013. I have summarised the information regarding each of those meetings below. 

Meeting of 20 December 2012 

[102]    Schedule R includes the following information about this meeting: 

 in December 2012, Ms Elizabeth Sambo sent notes to the senior members of the families which 

make up the claim group, requesting that they attend a meeting to discuss lodgement of an 

application for determination of native title; 

 a meeting was held from 5:30pm to 7:30pm on 20 December 2012 at the School of Mines 

Conference Room, in Kalgoorlie; 

 23 people attended the meeting- the names of the attendees are included at Schedule R; 

 one apology was recorded for a senior elder, [Name Deleted];  

 minutes were taken; 

 younger claim group members present stated that they had been sent by their seniors to 

represent them and report back; 

 it was resolved that no decisions regarding a native title application would be made at this 

meeting so that attendees could report back to their family groups; 

 it was agreed that a further meeting would be convened; 
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 to avoid internal group conflict, and in recognition of the fact that the aspirations of the 

younger group members have changed over the years, those elders present decided that at all 

further meetings, all of those in attendance would have the opportunity to discuss the 

proposed application, and that an open and public opportunity would be given to all 

attendees to vote to decide the persons who would represent the group as the applicant. 

Meeting of 27 February 2013 

[103] Schedule R includes the following information about this meeting: 

 notices about this meeting were sent by mail to the senior members of the families a week 

before the meeting date and followed up by telephone and personal visits; 

 the meeting was convened by Ms Elizabeth Sambo from 5:30pm to 7:30pm at the School of 

Mines Conference Room in Kalgoorlie; 

 the meeting was attended by 29 people - the names of the attendees are included at Schedule 

R;  

 minutes of the meeting were taken; 

 those at the meeting discussed the lodgement of an application for determination of native 

title; 

 a resolution to lodge such an application was proposed by [Name Deleted] and seconded by 

[Name Deleted]; 

 the resolution was passed unanimously by a show of hands; 

 it was agreed that the family groups would discuss between themselves which people should 

represent the claim group as the applicant, and that there would be a further meeting held to 

finalise this matter. 

Meeting of 22 May 2013  

[104] Schedule R includes the following information about this meeting: 

 notices of the meeting were sent by mail to senior members of the family groups a week 

before the meeting date and followed up by telephone and personal visits; 

 the meeting was convened by Ms Elizabeth Sambo, and held from 5:30pm to 7:30pm at the 

Tower Hotel in Kalgoorlie; 

 nine people attended the meeting - the names of the attendees are included at Schedule R; 

 minutes of the meeting were taken; 

 the six people nominated by the family groups to represent them as applicants were Ms 

Elizabeth Sambo, Ms Tessa Smith, Ms Judy Sambo, Mrs Lillian Bonney, Mr Steven Rule and 

Mr Lyall Sambo; 

 each nominee was proposed and seconded by someone present, and elected unanimously by 

a show of hands of those in attendance. 
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The decision-making process 

[105] Preceding the information about each of the meetings, Schedule R states that: 

The traditional method of decision-making amongst the group is for the elders, both male and 

female, to meet and to discuss the issue in hand. The aim is for consensus and a number of such 

meetings may be required before that consensus is achieved. Under traditional laws and customs, the 

decisions thus made were communicated to other members of the group, who could discuss and add 

to or amend the decisions, but did not have authority to totally negate the elders’ decisions[.] In 

practice, such meetings in the past, were simply information sessions, where the decisions made by 

elders were told to younger group members, who did not have the seniority or status to do much 

more than agree. For the purposes of this application the preliminary elders’ meeting was called and 

held in December 2012 and a decision to discuss the matter further by all relevant potential members 

was taken. 

[106] Information about the first meeting convened, indicates that the claim group elected to 

deviate from this traditional method of decision making. It is stated that: 

In the interests of avoiding internal group conflict, and in recognition of the fact that the aspirations 

of younger group members have changed over the years, it was decided by the elders that further 

meetings would be held subject to Australian democratic principles and that all in attendance would 

be given the opportunity to discuss the proposed application in detail and, more importantly, to 

have an open and public opportunity to vote for the persons to represent the claimant group as 

applicants. 

[107] From this information, I understand the material to assert that there is a process, pursuant 

to the traditional laws and customs of the group, by which decisions can be made, and by which 

decisions have been made in the past. That process restricts involvement in decision-making to 

the elders of the group. I also understand, however, that at a meeting of the persons with the 

requisite authority under the traditional laws and customs of the group, that is, the elders of the 

group, those persons made a decision to deviate from that process, and to adopt a process 

whereby all members of the proposed native title claim group, including the younger 

generations, are entitled to participate in making decisions. 

[108] The question for me to consider is whether the traditional process asserted is one that 

‘under the traditional laws and customs of the persons in the native title claim group […] must be 

complied with in relation to authorising things of that kind’ – s 251B(a). 

[109] There is nothing within the material before me that suggests that the traditional process 

referred to is one that must be complied with by the members of the group. In the same way, 

there is nothing in the material before me that describes the types of decisions for which that 

traditional process might be appropriate, or the types of decisions for which it may have been 

used in the past, such that it is possible that the traditional process asserted has no applicability in 

the context of filing a native title determination application. I note that I have not received from 

any person asserting to be a member of the claim group information suggesting that the process 
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used was, in fact, the wrong process pursuant to the traditional laws and customs of the group. 

The process of decision making used can be proved by the conduct of the parties – Noble v 

Mundraby [2005] FCAFC 212 (Noble).  

[110] In the absence of any dissent at the meeting on 22 May 2013 when the applicant was 

authorised by the native title claim group, and noting that the vote to authorise the applicant was 

unanimous, it is my view that the traditional decision-making process described within Schedule 

R is not one that had to be complied with by the persons in the native title claim group. 

[111] It is my understanding of the material that it is an agreed to and adopted process by which 

the members of the claim group are said to have made a decision to authorise the applicant to 

make the application and to deal with all matters arising in relation to it, and that the group was 

entitled to adopt such a process, there being no process mandated by their traditional laws and 

customs. Noting that the information in Schedule R describes the agreed to and adopted process 

as involving a decision by way of majority vote, where each nominee was first proposed and 

seconded by an individual present at the meeting then elected by a show of hands, I consider that 

there is no process under the traditional laws and customs that must be complied with, and that 

the relevant decision-making process is that which is described in s 251B(b).  

[112] Where an agreed to and adopted decision-making process is used, despite the wording of s 

190C(4)(b), there is no requirement that all the persons in the native title claim group are involved 

in the decision to authorise the applicant. In Lawson on behalf of the ‘Pooncarie’ Barkandji (Paakantyi) 

People v Minister for Land and Water Conservation for the State of New South Wales [2002] FCA 1517 

(Lawson), Stone J held that it was sufficient if a decision was made ‘once the members of the claim 

group are given every reasonable opportunity to participate in the decision-making process’ – at 

[25]. In that case, Her Honour was satisfied that the necessary authorisation had been given 

where there was evidence that the meeting was well-attended, appropriately advertised and 

where there was no dissent from any of the resolutions passed – at [27]. 

[113] I note that it is the meeting of 22 May 2013 that is to be the primary focus of my attention in 

undertaking the task at s 190C(4)(b), being the meeting at which a decision was made by the 

members of the native title claim group to authorise the six named individuals to be the applicant 

and to make the application and deal with all matters arising in relation to it. 

[114] There is scant information about the way in which notice of that meeting was given. 

Schedule R provides that notices of the meeting were sent by mail to the senior members of the 

families one week before the meeting date, and that these notices were followed up by telephone 

contact and personal visits. I have no information before me regarding how many persons were 

sent or received these notices, or who these persons were. Similarly, I have no information before 

me about how many persons comprise the native title claim group, merely that such persons are, 

as set out in Schedule A, the living descendants of Broad Arrow Tommy Udaji. The incomplete 
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genealogy that appears in Attachment A gives a vague indication of the extent of the group, but 

as the genealogy is incomplete, I do not consider that I can give any significant weight to this 

information. 

[115] Despite the decision-making process asserted as being agreed to and adopted by the 

members of the group, namely a process involving an opportunity to vote for all the persons 

comprising the group, including the younger generations who have previously been excluded 

from decision-making processes of the group, I note that only the elders of the group were 

notified by mail. Whilst the mailed notices were followed up by telephone contact and personal 

visits, there is nothing to indicate that these follow up activities extended to notify anyone 

beyond the senior members of the families of the native title claim group.  

[116] The material asserts that the reason for the decision-making process agreed to and adopted 

for the purposes of authorisation was ‘to avoid internal conflict’, and ‘in recognition of the fact 

that the aspirations of the younger group members have changed’. From these statements, in my 

view, the material suggests that there was significant potential for younger members of the group 

to be disgruntled by decisions of the group’s elders, or at least disgruntled by the fact of their 

being excluded from decision-making processes. In light of this, therefore, I do not consider that 

the notices sent and follow up activities were, in the circumstances, sufficient in providing all the 

persons in the native title claim group ‘every reasonable opportunity to attend’. The fact that 

notice was given only one week before the date of the meeting I consider provides further 

support for the view that notification of the meeting was insufficient. The lack of public notice of 

the meeting, the restriction of notification to senior members of the group, and the amount of 

notice given, do not, in my view, amount to giving all of the persons comprising the group every 

reasonable opportunity to participate. 

[117] The numbers in attendance at the meeting of 22 May 2013 are such that they lend further 

support to the inadequacy of the notification. As above, while there is no information before me 

as to the number of persons comprising the native title claim group, the incomplete genealogy at 

Attachment A to Schedule A indicates that the number of persons is significantly more than 29 

people, which was the greatest number in attendance at one of the meetings regarding the 

application that preceded the authorisation meeting. While I accept that some of the persons 

listed in the genealogy are children, and therefore unlikely to be eligible to vote pursuant to the 

process agreed to and adopted, I do not consider that a meeting of nine persons is compelling in 

light of the information regarding how notice of the meeting was given. 

[118] Notice of a meeting must give adequate details of the business to be conducted at the 

meeting – Weribone on behalf of the Mandandanji People v State of Queensland [2013] FCA 255 

(Weribone) at [41]. In my view the way in which the three meetings were convened suggests claim 

group members may not have been given adequate notice of the business to be conducted at 

those meetings. This is on the basis that it was only at each meeting held where it was decided 
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what was to occur at that meeting, and what was intended for the next meeting, such that there 

could be no certainty of what the intended purpose or proposed outcome for each of those 

meetings was. I have not been provided with a copy of the notice that was mailed to the senior 

members of the group regarding the meeting of 22 May 2013 and it is not clear to me that notice 

was given to the members of the claim group such that they would have been aware that it was at 

this meeting that a vote to authorise an applicant would, in fact, take place. Without a copy of the 

notice given, therefore, I am not satisfied that that notice gave adequate notice of the business to 

be conducted at the meeting of 22 May 2013. 

[119] Having regard to all of the authorisation material provided by the applicant, for the reasons 

given above, I have formed the view that the material before me is not sufficient to allow me to be 

satisfied of the fact of authorisation, as required by s 190C(4)(b). 

[120] Notwithstanding the insufficiency of the material before me in satisfying the requirement at 

s 190C(4)(b), I consider that it is at this condition of the registration test that it is appropriate for 

me to address concerns raised by the material surrounding the composition of the native title 

claim group, and turn my mind to the significance of this issue in the context of s 190C(4)(b). I 

have set out below my concerns in this regard. 

The composition of the native title claim group 

[121] As noted earlier in my reasons, it is my view that when considering if I am satisfied that the 

applicant is authorised by a ‘native title claim group’, I must give that term the meaning as it is 

defined in s 61(1). That is I must be satisfied that authorisation has flowed from ‘all the persons 

who, according to their traditional laws and customs, hold the common or group rights and 

interests comprising the particular native title claimed’ – see Risk at [60]–[62]. 

[122] For the purposes of registration, I understand that there is no need for a literal or exact 

identification of every member of the native title claim group as it is not the role of the Registrar 

to adjudicate or decide upon who each of the actual holders of native title for an application area 

are. Nonetheless, there must be clear and cogent information upon which the Registrar can be 

satisfied of the ‘identity of the claimed native title holders’ before proceeding to consider whether 

those persons authorised the applicant to make the application – Wiri People at [25] and [29]. 

[123] Having considered all of the material before me that was filed with the application, 

including the material for Schedules E, F, G and M, and the information at Attachment A, I have 

formed the view that there is uncertainty and a lack of cogency in the material surrounding the 

composition of the claim group. Much of the information appears to assert that the native title 

claim group includes a wider group of people than just those encompassed by the description at 

Schedule A. For example, the information regarding key ancestors who were associated with the 

area, and the genealogies provided of the descendants of those ancestors at volumes 18 and 19, 
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suggest to me that there are family groups, such as the [Names Deleted] families, amongst others, 

who according to the applicant’s asserted traditional laws and customs may also hold the 

common or group rights and interests comprising the particular native title claimed – see Volume 

18 at p 6. These families are not included in the description of the native title claim group for the 

application before me, however, such persons have been members of claim groups for 

applications which are no longer current, over areas very similar to that covered by this 

application, for example, the now-dismissed Central West Goldfields claim (WAD65/1998) – see 

volume 18 at pp 8 to 12. 

[124] I understand from the material before me that over many years there has been a lot of 

native title activity in the area, encompassing multiple overlapping claims. The information in the 

application provides that one such claim, the now dismissed Central West Goldfields claim, 

included members of the Sambo family and descendants of Udaji along with other families and 

persons who are not included in the claim group description at Schedule A for this application – 

volume 18 at pp 8 to 12. I note that there is information regarding an association and connection 

of that larger group pursuant to their laws and customs with the area before me – see volume 18 

at p 25. 

[125] It is clear from the supporting material that there have been on-going intra-indigenous 

disputes regarding native title claims in the area. For example, the anthropological reports at 

volumes 18 and 19 of the material provided for Schedules E, F, G and M reference certain people 

choosing to be part of other native title claims as a result of disagreements – see for example 

volume 18 at p 9. Similarly, the reasons for judgment in the dismissal of the Central West 

Goldfields claim indicate that there were several issues with claim group members not co-

operating and that the claim was unable to progress as a result of these disputes – Sambo v State of 

Western Australia (No 2) [2010] FCA 927 at [31], [34]–[39].  

[126] I note from the supporting material that in the Central West Goldfields claim it was 

asserted that other families, such as the [Names Deleted] families, were a part of the native title 

claim group as described in that application and that all the people descended from the ancestors 

identified for that group held the common or group rights under the same traditional laws and 

customs. Those apical ancestors identified for the Central West Goldfields claim included Udaji 

and another 10 persons – Volume 18 at p 4. The supporting material contains information 

regarding the common laws and customs of those ancestors, suggesting that those ancestors were 

part of the same society as that of the predecessors of the Kaparn People, holding the relevant 

native title rights and interests in the area of that claim (being an area very similar to the area of 

this application). This information appears in volumes 18 and 19 of the material for Schedules E, 

F, G and M. On the basis of this information, it appears that the native title claim group, as 

defined in s 61(1), may be broader than the persons described in Schedule A of this application. 
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[127] It is difficult to reconcile the information before me and I note that a lot of it is confusing 

and contradictory in the absence of any context or guidance from the applicant as to how that 

information should be approached for the purposes of the registration test. As the Registrar’s 

delegate applying the registration test provisions, however, I do not consider that the correct 

composition of the native title claim group is an issue I can resolve in the course of this decision. 

It is not my role to determine the actual persons who, according to their traditional laws and 

customs, hold the common or group rights and interests over the application area.  

[128] In light of the discussion above, however, I am of the view that I cannot be satisfied that the 

group described at Schedule A of the application includes all of the persons in the native title 

claim group as that term is defined in s 61(1) of the Act. As authorisation must flow from all such 

persons, and in light of my view above that the authorisation material before me is not sufficient 

for the purposes of s 190C(4)(b), I am not satisfied that the applicant is authorised to make the 

application, and deal with matters arising in relation to it, by all the other persons in the native 

title claim group. 

[129] I note that s 190C(4)(b) also requires that the applicant is a ‘member of the native title claim 

group’. As above, Attachment A to Schedule A contains an incomplete genealogy showing some 

of the members of the native title claim group, namely persons descended from [Name Deleted]. 

Having considered that genealogy, I note that it includes five of the six applicant persons, 

indicating that those persons are members of the native title claim group. Lillian Bonney is the 

only name that does not appear in the genealogy, however the surname ‘Bonney’ appears a 

number of times.  

[130] The affidavits sworn by the applicant persons for the purposes of s 62(1)(a) that 

accompanied the previous application do not contain a statement that the deponent ‘is a member 

of the native title claim group’, however from the other statements made in those affidavits, such 

as ‘I am the applicant’, and ‘along with the other members of the native title claim group I am 

authorised to make the application and to deal with matters arising in relation to it’, it is my 

understanding that each of the deponents asserts that they are, in fact, a member of the native 

title claim group, and that they accept that their role as applicant is on the basis of their being 

such a member. Further, there is nothing in the material before me that suggests that there was 

any dispute surrounding the persons chosen to be the applicant at the meeting of 22 May 2013. 

Those persons were nominated and elected by unanimous vote.  

[131] In light of this information, I am satisfied that the applicant is a member of the native title 

claim group. As above, however, I am not satisfied that the applicant is authorised by all the 

persons in the native title claim group to make the application and to deal with matters arising in 

relation to it. 
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[132] For the reasons set out above, I am not satisfied that the requirements set out in s 190C(4)(b) 

are met. 
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Merit conditions: s 190B 

Subsection 190B(2) 

Identification of area subject to native title 

The Registrar must be satisfied that the information and map contained in the application as 

required by ss 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether 

native title rights and interests are claimed in relation to particular land or waters. 

[133] It is the information required to be contained in the application by ss 62(2)(a) and (b) to 

which I must turn my attention in applying this condition of the registration test. 

[134] A written description of the boundary of the area covered by the application appears at 

paragraph [1] of Schedule B of the application. That description appears as follows: 

From a start point at Comet Vale (south Menzies township) the boundary is oriented in an 

approximately northwest direction through Riverina to Lake Barlee, to include the Mount Elvire 

headland. On the western side of Lake Barlee, the boundary tends roughly southwest to Bimbijy, 

through Mouroubra and Remlap, to touch the eastern shore of Lake Moore. From there it tends 

generally south and then southeast to pass between Mollerin and Beacon, taking in an important 

Kaparn area at Wailki. Continuing on its south easterly orientation it passes between Bencubbin and 

Mukinbudin, to the west of Westonia, and then crosses the Great Eastern Highway and Goldfields 

Water Supply Pipeline between Burracoppin and Bodallin. At a point approximately ten kilometers 

southwest of the old Dulcie mine and town site, it turns roughly east to pass through Barker Lake 

and continue on that orientation to cross the Coolgardie-Esperance Highway to the south of 

Widgiemooltha, then turning roughly north to take in the western sector of Lake Lefroy and pass to 

the east of Kambalda and Woolibar Station, Golden Ridge and Kanowna, turning then again in an 

approximately northwest direction to cross Lake Goongarrie and return to its start point at Comet 

Vale—at [1]. 

[135] This is a metes and bounds description of the external boundary of the area covered by the 

application. Having considered this description, I am of the view that it is not sufficient to allow 

that area to be identified with reasonable certainty.  

[136] I note that there are a number of terms adopted within the above description that indicate a 

lack of certainty regarding either a precise reference point on the surface of the earth, or a precise 

path between such points. For example, the description refers to ‘a point approximately ten 

kilometers southwest of the old Dulcie mine and town site’. I do not consider that it is possible to 

identify a point ‘approximately ten kilometers southwest of Dulcie mine and town site’, as ‘Dulcie 

mine and town site’ is not a specific point on the surface of the earth, from which a further point, 

‘approximately ten kilometers southwest’ of it, can be identified.  
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[137] Again, the description refers to the boundary turning ‘roughly east to pass through Barker 

Lake’. I do not consider that ‘roughly east’ provides sufficient certainty about the path the 

boundary takes, and the reference to the boundary passing ‘through Lake Barker’ does not assist 

in identifying any specific reference point within the area covered by the lake, to which the 

boundary path could be connected. The lack of specific reference points on the boundary, such as 

a geographic coordinate point, and the use of terms such as ‘approximately’, ‘generally’, and 

‘roughly’ to describe the direction or path the boundary takes, in this way, have caused me to 

form the view that I cannot be satisfied that the description is sufficient to identify the boundary 

of the application area with reasonable certainty. 

[138] I note that the State made submissions in this regard on 30 January 2015, namely that ‘[t]he 

written description of the boundaries in Schedule B of the Amended Form 1 is identical to that in 

the original Form 1’, and that in light of the delegate’s finding in her decision of 7 April 2014 that 

the description of the external boundaries was ‘neither precise nor specific’, the description 

should similarly be found imprecise in this instance. As explained in my reasons set out above, I 

accept the State’s submission that the description is not sufficient in identifying the area covered 

by the application with reasonable certainty. 

[139] The areas falling within the external boundary that are not covered by the application are 

also set out in Schedule B by way of general exclusion clauses. I do not consider that there is 

anything problematic with adopting this approach to describing such areas in the description 

being able to satisfy the requirements of s 190B(2) – see Strickland v Native Title Registrar [1999] 

FCA 1530 (Strickland) at [50]–[55]. 

[140] A map showing the external boundary of the application area is contained in Attachment C 

to Schedule C. That map has been provided by the Tribunal’s Geospatial Services and is dated 30 

June 2014. It includes: 

 the application area depicted by a bold blue outline; 

 surrounding land tenure shown and labelled; 

 abutting native title determination applications are shown and labelled; 

 locations and lakes shown and labelled; 

 major roads shown and labelled; 

 scalebar, northpoint, and location diagram; 

 notes relating to the datum of data used to prepare the map. 

 

[141] I note that paragraph [4] of Schedule B provides that ‘[w]here there is any discrepancy 

between the map provided at Attachment C and the written description contained in this 

schedule and in Attachment B, the former prevail’. 
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[142] In their correspondence of 30 January 2015 to the case manager with carriage of this 

application, the State also submitted that: 

The Applicant notes that the map contained in Annexure “ES-C” was prepared by the Tribunal. 

However, the data used to create the map, and whether these match the description contained in 

Schedule B are not explained or otherwise apparent in the materials provided to the State – at [12]. 

[143] I note that there is no further information within the materials accompanying the 

application that clarifies this issue raised by the State. I have discussed below the reasons for 

which I do not consider the information provided in the map sufficient to identify the application 

area with reasonable certainty. 

[144] With regards to the wording of s 190B(2), I understand that the written description and the 

map showing the external boundary of the application area are to be read in conjunction such 

that together the information they provide allows for the area to be identified with certainty on 

the earth’s surface. I have noted above a number of discrepancies within the written description. 

A statement in Schedule B provides that in the event of any discrepancy between the map and the 

description the map is to prevail. Consequently, it is to the map at Attachment C that I must turn 

my focus to clarify those ambiguities that exist within the written description. 

[145] A scale bar on the right hand side of the map provides that the visual depiction of the 

external boundary of the application appears at a scale of 1:2,300,000. It is my understanding, 

therefore, that one centimeter on the map is equivalent to approximately 23 kilometres. The 

thickness of the dark blue line that marks the external boundary on the map measures 1 

millimetre wide. Consequently, I understand that ‘on the ground’, the width of this boundary line 

is, in fact, approximately 2.3 kilometres wide. 

[146] In my view, a lack of certain or specific points on the boundary of the application area 

within the written description of that boundary cannot be remedied by a map at this scale, as it 

remains the case that this depiction does not allow for a particular pin point location falling on 

the boundary of the area to be ascertained. Consequently, the map does not provide any further 

certainty regarding the precise boundary of the area covered by the application on the surface of 

the earth.  

[147] It is my view, therefore, that the map and description do not meet the requirements of s 

190B(2).  

[148] The application does not satisfy the condition of s 190B(2).  

Subsection 190B(3) 

Identification of the native title claim group 

The Registrar must be satisfied that: 
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(a) the persons in the native title claim group are named in the application, or 

(b) the persons in that group are described sufficiently clearly so that it can be ascertained 

whether any particular person is in that group. 

[149] The application contains a description of the native title claim group at Schedule A. 

Therefore, I must consider whether ‘the persons in that group are described sufficiently clearly so 

that it can be ascertained whether any particular person is in that group’ (s 190B(3)(b)). 

[150] The description at Schedule A appears as follows: 

This claim is made for and on behalf of all the living descendants of Broad Arrow Tommy Udaji 

(“Udaji”) (pronounced Urdutji). Photographs of Udaji and the oldest and succeeding generations of 

the descendants of Udaji are attached in “A”, together with a list of his descendants. 

[151] Attached to the application is a document titled ‘Material for Schedule A of Form 1 

Application for Kaparn People - Photos of descendants and Descendant Report for Udaji Broad 

Arrow Tommy’ (Attachment A). This document includes, as stated in the title, photographs of 

both Udaji and members of the succeeding generations, including his daughters [Names Deleted] 

and other members of the [Name Deleted] family such as [Name Deleted] children [Names Deleted], 

and other claim group members. The images in the document are not always clear and not all of 

the photographs are labeled, identifying the person/persons pictured.  

[152] Attachment A also includes what appears to be an incomplete genealogy. The genealogy 

does not commence with Udaji, rather with [Name Deleted]. It appears that earlier pages of the 

genealogy that may have listed the persons comprising the generations preceding [Name Deleted], 

including Udaji himself, have not been provided in the genealogy. 

The requirements of s 190B(3)(b) 

[153] The focus of the Registrar’s task at s 190B(3)(b) is not upon the correctness of the description 

of the native title claim group, but upon its adequacy to facilitate the identification of the 

members of the group—Doepel at [37] and [51]. I understand that my consideration at s 190B(3) is 

restricted to the terms of the application – Doepel at [16]. 

[154] It may be that determining whether any particular person is a member of the native title 

claim group will require ‘some factual inquiry’, however I do not consider that to mean that the 

group has not been described sufficiently clearly—Western Australia v Native Title Registrar [1999] 

FCA 1591 (WA v NTR) at [67]. In WA v NTR, Carr J considered a description involving three rules, 

or criteria, by which persons comprising the native title claim group were determined, one of 

which was descent from named ancestors. His Honour found that this description was 

sufficiently clear to satisfy the requirement at s 190B(3)(b), and that by starting with one 

individual, then undertaking some factual inquiry, it was possible to determine whether that 

person fell within one of the criteria set out in the description—at [67]. 
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My consideration – s 190B(3)(b) 

[155] It is my understanding that the application intends that the native title claim group simply 

be described as all those living descendants of the ancestor Udaji. In my view, the description at 

Schedule A makes this clear, and therefore, provides a sufficient objective reference point from 

which to ascertain whether any particular person is a member of the claim group. 

[156] I note that the description of the group is somewhat confused by the inclusion of an 

incomplete genealogy at Attachment A. Schedule A describes this genealogy as ‘a list of [Udaji’s] 

descendants’. It is apparent, however, given that the genealogy does not commence with Udaji, 

and that other information within the application suggests [Name Deleted] is five generations 

descended from Udaji, that this genealogy is not, in fact, a complete list of Udaji’s descendants. 

[157] I understand that the photographs and genealogy at Attachment A are intended to 

demonstrate some of the people who fall within the description of the claim group provided at 

Schedule A, rather than list all of the people in the claim group. In this way, it is my view that 

Attachment A merely provides support for the description at Schedule A, rather than 

contributing to the substance of that description. I note that section 190B(3)(b) does not require 

that the Registrar’s delegate is able to identify each and every person within the group at the time 

the registration test decision is made – see Ward v Registrar, National Native Title Tribunal [1999] 

FCA 1732 at [25]. 

[158] From Schedule A, it is clearly the intention of the application that all of the persons 

descended from the ancestor Udaji are to comprise the native title claim group. It is this 

description that would provide the basis from which one could commence a factual inquiry in 

order to ascertain whether any particular person is a member of the claim group.  

[159] I note that the criteria before Carr J in WA v NTR indicated whether descent was biological, 

or by adoption, and that the description in this instance does not provide this specification. The 

labels of the photographs included in Attachment A suggest there has been a practice amongst 

the members of the native title claim group and their predecessors, where such persons raise 

children that are not their own. From this information, my reading of the description at Schedule 

A is that the ‘living descendants’ of Udaji refers to both the biological descendants, and persons 

adopted by those biological descendants. As Carr J accepted both of these criteria in WA v NTR as 

sufficiently clear for the purposes of s 190B(3)(b), it is my view that the description before me is 

also sufficiently clear and able to satisfy the requirement at s 190B(3)(b). 

[160] Finally, I note that some of the material accompanying the application provides information 

about the persons comprising the native title claim group, and the overall composition of the 

group of people who hold rights and interests in the application area. As discussed in my reasons 

at s 190C(4)(b), certain parts of this information suggests that those people with rights and 

interests in the area may be broader than just the descendants of Udaji. In my view, however, this 
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material is not clear or conclusive, nor do I consider that it is the Registrar’s role to determine the 

‘real’ or ‘correct’ native title claim group in applying the test at s 190B(3)(b). In light of my 

reasoning above, I consider that the description provided at Schedule A is sufficiently clear to 

enable the reliable identification of the persons in the native title claim group.  

[161] The application satisfies the condition of s 190B(3). 

Subsection 190B(4) 

Native title rights and interests identifiable 

The Registrar must be satisfied that the description contained in the application as required by 

s 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily 

identified. 

[162] It is to the description of the native title rights and interests contained in the application as 

required by s 62(2)(d) that the condition at s 190B(4) directs my attention. That description 

appears at Schedule E of the application as follows:  

1. Over areas where a claim to exclusive possession can be recognised (such as areas where there 

has been no prior extinguishment of native title or where s. 238 applies), the Kaparn People 

claim the right to possess, occupy, use and enjoy the land and waters covered by the 

application (the application area) as against the whole world. 

2. Over areas where a claim to exclusive possession cannot be recognised, the Kaparn People 

claim the following rights and interests: 

 rights and interests to possess, occupy, use and enjoy the area; 

 the right to participate in the making of decisions about the use and enjoyment of the 

area; 

 the right to use and enjoy the resources of the area; 

 the right to trade in the resources of the area; 

 the right to receive a portion of any resources taken by others from the area; 

 the right to maintain and protect places of importance and significance under the 

traditional laws, practices and customs in the area, including Aboriginal sites; 

 the right to maintain, protect and prevent the misuse of cultural knowledge of the 

common law holders associated with the area; 

 the right to hold traditional ceremonies in the area; and 

 the right to protect the environment in the claim area, including the waters therein[;] 
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 the right to camp on the application area; 

 the right to erect shelters on the application area; 

 the right to live on the application area; 

 the right to move about the application area; 

 the right to hold meetings on the application area; 

 the right to hunt on the application area; 

 the right to fish on the application area; 

 the right to participate in cultural activities on the application area; 

 the right to maintain and protect places of importance under traditional laws, customs 

and practices in the application area; 

The above rights and interests are subject to the following: 

 Recognition that there may be other indigenous persons who have native title rights 

and interests in all or part of the claim area, which rights and interests are capable of 

being recognised by the Common Law of Australia. 

 the valid laws of the State of Western Australia and the Commonwealth of Australia; 

 the rights (past or present) conferred upon persons pursuant to the laws of the 

Commonwealth and the laws of the State; 

 the traditional laws and customs of the native title claim group. 

 To the extent that any minerals, petroleum or gas within the claim area are wholly 

owned by the Crown in the right of the Commonwealth or the State of Western 

Australia, they are not claimed by the applicants.  

 The claim area does not include any offshore place. 

[163] In Doepel, Mansfield J found that the test of identifiability was ‘whether the claimed native 

title rights and interests are understandable and have meaning’ – at [99]. He approved the 

approach of the Registrar’s delegate who, with reference to the definition of ‘native title rights 

and interests’ in s 223(1), found that some of the native title rights and interests before him were 

not readily identifiable as native title rights and interests – at [99]. While I have had regard to that 

definition, I do not consider that it is my role here to undertake an assessment of each of the 

individual rights and interests claimed against the requirements of s 223(1), and reserve that 
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assessment for the corresponding merit condition at s 190B(6) as to whether the rights and 

interests can be, prima facie, established. 

[164] As stated by Mansfield J in Doepel, the task at s 190B(4) is a matter for the exercise of my 

judgment on the expression of the native title rights and interests claimed – at [123]. His Honour 

held that it is ‘open to the Registrar to read the contents of Schedule E together, so that properly 

understood there [is] no inherent or explicit contradiction in Schedule E’ – at [123]. 

The State’s submissions 

[165] In their correspondence of 30 January 2015, the State made submissions in relation to the 

ability of the application to meet the requirements of this condition. The State submits the 

following (at [16]): 

The Applicant has partially corrected the deficiency identified by the Registrar’s delegate at first 

instance: that it was unclear whether the Applicant was claiming native title rights of exclusive 

possession or not. It is now clear that the Applicant claims rights of exclusive possession (though see 

below the discussion of the Applicant’s acknowledgement of the possibility of other indigenous 

persons holding rights in the area). The Applicant still claims, however, ‘[o]ver areas where a claim to 

exclusive possession cannot be recognised’, one right which is a right of exclusive possession: ‘the right to 

participate in the making of decisions about the use and enjoyment of the area’. This right cannot be prima 

facie established – see below.  

[166]  While the State has made this submission under the heading of ‘Section 190B(4) – 

identification of claimed native title’, it is my view that the substance of the submission in fact 

goes to the requirement at s 190B(6), namely whether some of the rights and interests listed at 

Schedule E can be, prima facie, established.  

[167] I have read the contents of Schedule E together, including the stated qualifications that 

follow the list of rights and interests claimed, and am satisfied that there is no inherent or explicit 

contradiction in the description. It is my view that the native title rights and interests as described 

are understandable and have meaning. I do not consider that it is a requirement at this condition 

of the registration test to address whether or not any particular right or interest can be 

established, prima facie. That is a matter for consideration at the corresponding merit condition of 

s 190B(6). I am, therefore, satisfied that the description contained in the application is sufficient to 

allow the native title rights and interests to be readily identified. 

[168] The application satisfies the condition of s 190B(4). 
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Subsection 190B(5) 

Factual basis for claimed native title 

The Registrar must be satisfied that the factual basis on which it is asserted that the native title 

rights and interests claimed exist is sufficient to support the assertion. In particular, the factual 

basis must support the following assertions: 

(a) that the native title claim group have, and the predecessors of those persons had, an 

association with the area, and 

(b) that there exist traditional laws acknowledged by, and traditional customs observed by, 

the native title claim group that give rise to the claim to native title rights and interest, and 

(c) that the native title claim group have continued to hold the native title in accordance with 

those traditional laws and customs. 

[169] My understanding of the law in relation to the requirement at s 190B(5) is that the general 

description of the factual basis provided in support of the claim must be ‘in sufficient detail to 

enable a genuine assessment of the application’, and be ‘more than assertions at a high level of 

generality’ – Gudjala 2008 at [92]. In this way, a sufficient factual basis for the claim must have 

relevance to the particular native title claimed by the particular native title group, over the land 

and waters of the application area – Gudjala People #2 v Native Title Registrar [2007] FCA 1167 

(Gudjala 2007) at [39]. 

[170] Noting the wording of s 62(2)(e), and the reference to a ‘general description’ of the factual 

basis, it is my view that the applicant is not required to produce evidence that is able to prove the 

facts necessary to make out the claim, as may be required in a hearing – Gudjala 2008 at [92].  

[171] I am, therefore, required to address the quality of the asserted factual basis for the rights 

and interests claimed, but only in the sense of ensuring that, if they are true, they can support the 

existence of those claimed rights and interests – Doepel at [17].  

[172] In my assessment of the factual basis material for the purposes of s 190B(5), I understand 

that I can rely on the statement contained in the affidavits required by s 62(1)(a) that the applicant 

believes all of the statements contained in the application to be true – Gudjala 2008 at [91]–[92]. 

The applicant’s factual basis material 

[173] The factual basis material for the claim is found in Schedule F and in a series of documents 

and audio files attached to the application. Each document is labeled, ‘Material for Schedules E, F, 

G and M of Form 1 application for Kaparn People’ (the supporting material). Each separate 

document has been given a volume number, from 1 through to 21. Together, volumes 5 and 6 

comprise a report produced by the Tribunal concerning the central goldfields region in Western 

Australia, and that report includes a number of appendices. Some of the appendices documents 

are extensive. These appendices number one through to 34. I note that I have not been provided 

with appendices 15, 18, 20, 23, 27 and 31. Volumes 5 and 6 also include a number of map 
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attachments, being maps 3 through to 37. Again, I note that I have not been provided with maps 1 

and 2. The complete material before me exceeds 1500 pages and several hours of audio files. 

[174] Below I summarise the information in the applicant’s documents: 

 volumes 5 and 6 as well as some of the remaining volumes are copies of hand-written 

government records dating in some instances back over 100 years; 

 government documents that include police reports, recovery of debt notices for members of 

the [Name Deleted] family, ration and blanket distribution records, medical reports for 

members of the [Name Deleted] family, newspaper clippings relating to the [Name Deleted] 

family, and notices of death for members of the [Names Deleted]families; 

 audio files at volume 9 are interviews with claim group members at various points over 

several decades; 

 historical documents that provide information about the development of the goldfields region 

and the harsh policies affecting Indigenous people in Western Australia as a result of 

European settlement; 

 volume 18 is an anthropologists interim report prepared in 2001 for the purposes of the 

Central West Goldfields claim, which was dismissed in 2010; 

 volume 19 is an anthropologists supplementary report , also prepared in 2001 for the Central 

West Goldfields claim. 

 

[175] Some of the above documents are of poor quality, such as the audio files and copies of the 

hand-written government records that are mostly illegible or only partly legible, such that it is 

difficult to discern any coherent information from them. 

[176] Schedule F of the application states that ‘[t]he native title claim group and their parents, 

grandparents and ancestors have had an unbroken association with the claim area since the 

assertion of British sovereignty’. Schedule F asserts that this fact is established ‘beyond reasonable 

doubt’ by genealogies, oral histories, field trip notes, and acceptance of claim group members as 

‘Traditional Owners’ by major mining companies operating in the area and Western Australian 

government agencies.  

[177] Schedule F also sets out the following information about the traditional laws and customs 

of the native title claim group: 

There exist (and have existed since prior to the assertion of British sovereignty) traditional laws and 

customs which underwrite the native title rights and interests claimed in Schedule E above. These laws 

and customs are acknowledged and observed by the members of the claimant group. The laws and 

custom[s] state, among other matters, that rights and interests in lands and waters within the claim 

area vest in members of the claimant group on the basis of: 

 Descent from ancestors connected to the area by those same laws and customs; 
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 Conception in the area; 

 Birth in the area; 

 Traditional religious knowledge of the area; 

 Traditional knowledge of the geography of the area; 

 Traditional knowledge of the resources of the area; 

 Respect and care for the lands and waters of the area. 

 

The above traditional laws and customs have been passed by traditional teaching to the current 

senior generation of the claim group. The teaching was carried out by now-deceased members of 

preceding generations and by living members of the oldest senior generations. 

 

The State’s submissions – s 190B(5) 

[178] In their submission dated 30 January 2015, the State submits that: 

Under s 190B(5) the Registrar ‘must be satisfied that the factual basis on which it is asserted that the 

native title rights and interests claimed exist is sufficient to support the assertion.’ The “factual basis” 

here is set out in Schedule F to the Amended Form 1. It is in identical form to Schedule F of the 

Original Application. Accordingly, the State’s submissions made originally at [35]-[38], and the 

Registrar’s delegate’s assessment of this factual basis, stand. 

It follows that the Amended Application does not satisfy s 190B(5) —at [17] and [18]. 

[179] The previous submissions of the State referred to in the excerpt above were those made by 

the State in relation to the previous application first filed and considered for registration in 2013. I 

have considered paragraphs [35]-[38] of the State’s original submission. Those paragraphs refer 

primarily to the State’s view that the information contained in Schedule F, which I note remains 

the same in this amended application, does no more than restate the assertions at subsections (a) 

to (c) of s 190B(5). I understand the State’s submission to be, therefore, that the information in 

Schedule F does not contain a factual basis for the claim made in the application. 

[180] At the time of making submissions in relation to this amended application, the State had 

not been given a complete copy of the amended application by either the applicant or the Court. 

Consequently, the submissions refer only to the amended Form 1 and do not consider the 

supporting material attached to the application. The State made no further submissions upon 

being given a complete copy of the application including the attachments. In my view the State’s 

submissions on this requirement of the registration test only relate to the information in Schedule 

F. 

Applicant’s response 

[181] The applicant provided a brief response to the State’s submissions by email of 20 February 

2015. In this email, the applicant responded that ‘the factual basis is contained in the schedules’. I 
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understand, therefore, that the applicant relies on that material attached to the application (of 

which all documents are labeled ‘Material for Schedules E, F, G and M of Form 1 Application for 

Kaparn People’) as providing a factual basis for the claim. Copies of that supporting material 

were provided to the State following their submissions of 30 January 2015. 

General comments on the factual basis material 

[182] Most of the information in the supporting material is historical information which, while 

important in an overall sense to the history of the area and valuable to one’s understanding of the 

impact of European settlement on the central goldfields region, is not relevant to a factual basis 

for the claim. An example of such information includes records from prospectors and gold miners 

during the gold rush, speaking to the difficulties they faced sourcing food and water in the region 

and their employment of Aboriginal trackers in the region. There are historical documents such 

as police reports, documents relating to the recovery of debts from some members of the [Name 

Deleted] family, medical reports from some members of the [Name Deleted] family, newspaper 

clippings relating to the [Name Deleted] family and some notices of the death of members of the 

[Names Deleted] families.  

[183] There are various contradictions or inconsistencies in the information before me. Whilst it is 

not the task at s 190B(5)(b) to weigh conflicting or controverting material, there must be sufficient 

coherent facts to support each of the assertions at s 190B(5). These contradictions exist in the 

applicant’s own material and examples include: 

 information about the Kaparn People as a distinct society who solely hold native title rights 

and interests in the area, contrasted with information about the Kaparn People as members of 

a wider regional society that share laws and customs but as the localised persons with 

landholding rights and interests in the application area; 

 information going to the devastation of the gold rush of the late 1800s upon the Aboriginal 

inhabitants of the Central West Goldfields area such that there are no surviving Indigenous 

inhabitants of the area, against information asserting that such sources are historically 

incorrect; 

 information prepared for the Central West Goldfields claim speaking to the Kaparn People as 

a contemporary group of persons who hold native title rights and interests in the area of that 

claim (notably a very similar area to the current application), where the Kaparn People are, in 

fact, a broader group of persons including various other families who are excluded from the 

current claim group. 

 

[184] The applicant has not provided me with any guidance about how the material should be 

approached, nor have they directed me to the particular and relevant facts within that material 

which support the assertions made. In this regard, I note that it is the applicant’s responsibility to 

provide material which discloses a sufficient factual basis for the claim. It is not the role of the 



Reasons for decision: Kaparn People – WC2013/009 Page 38 

Decided: 19 March 2015 

Registrar’s delegate to undertake a search for factual material that may support the native title 

claim – Martin v Native Title Registrar [2001] FCA 16 (Martin) at [23]. I have attempted to 

understand the information within the material and how it could be used to support each of the 

assertions at s 190B(5).  

[185] I have considered all of the applicant’s factual basis material, however below I have 

extracted the bulk of the information about the factual basis from the two anthropologists’ reports 

in volumes 18 and 19 of the supporting material, and from the report in volume 21 of the 

material. I have done this because it is my view that these are the primary documents that contain 

clear and understandable information about the factual basis for the claim in the application. 

[186] Volume 18 of the material is a copy of a report entitled ‘Applicants’ Anthropologist’s 

Interim Report’, prepared by [Name Deleted] in August 2001 for the purposes of supporting the 

Central West Goldfields native title claim (WAG0065/1998), which was subsequently dismissed in 

2010. Volume 19 of the supporting material is entitled ‘Applicants’ Anthropologist’s 

Supplementary Report’, also prepared by [Name Deleted] in November 2001 for the purposes of 

the Central West Goldfields native title claim. In my view, these documents provide the clearest 

assertion of a group of Kaparn People who can be associated with an area similar to the claim 

area before me. While these reports were prepared in relation to a different native title claim, 

from my consideration of the maps included within those reports, I understand that claim to have 

covered an area very similar to that over which this amended application is made. 

[187] Volume 21 is a report entitled, ‘Historian’s Expert Report for the Central West Native Title 

Claim’, prepared by [Name Deleted] of Goldfields Land Council, and dated 30 July 2001. It also 

appears to have been prepared for the purposes of the Central West Goldfields claim. In my view, 

this report provides the clearest and most coherent facts surrounding the history of Aboriginal 

occupation of the application area, relevant to the assertions at ss 190B(5)(a), 190B(5)(b) and 

190B(5)(c).  

[188] I now turn to consider each of the three assertions set out in the three paragraphs of 

s 190B(5). 

Reasons for s 190B(5)(a) 

[189] Of themselves, broad statements regarding an association of the group that lack 

geographical particularity to the land and waters of the application area are unlikely to provide a 

sufficient factual basis for the purposes of s 190B(5)(a). Also, where the factual basis material fails 

to address an association with the entire area claimed, it may not meet the requirements of the 

condition – Martin at [26]. 

[190] In Gudjala 2007, Dowsett J considered the requirement at s 190B(5)(a) and found that the 

following types of information may be necessary: 
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 information pertaining to a present association of the claim group as a whole with the area, 

although it is not a requirement that all members must have such an association at all times; 

 information about an association of the predecessors of the whole group and the area over the 

period since sovereignty – at [52]. 

 

The applicant’s factual basis material – s 190B(5)(a) 

[191] Schedule F of the application states that: 

 the native title claim group and their parents, grandparents and ancestors have had an 

unbroken association with the claim area since the assertion of British sovereignty; 

 rights and interests held by the claim group members in the lands and waters of the 

application area arise on the basis of descent from ancestors connected to the area by those 

same laws and customs, conception in the area, birth in the area, traditional knowledge of the 

area, knowledge of traditional ceremonies of the area and respect and care for the lands and 

waters of the area; 

 in accordance with traditional patterns of teaching, the current senior generation of the claim 

group continues to ‘conduct [younger generations] through the lands’ of the application area 

for the purpose of exposing them to the land and its resources and instructing them in the 

traditional laws and customs as they relate to those lands and waters; 

 this teaching includes a duty to protect places of spiritual importance and/or significance to 

the group; 

 by their laws and customs, the native title claim group have a connection with the lands 

within the application area. 

 

[192] Attachment A includes photographs of some of the predecessors of members of the claim 

group. Most of these photographs are labeled and a number cite a location at which the 

photograph was taken. In addition to this, there are photographs of specific members of the claim 

group, or predecessors of the claim group, labeled with their birth place, place of passing, and 

burial place. Locations named include Kalgoorlie, Coolgardie, Broad Arrow, Nullagine, Marble 

Bar, Southern Cross, Barbalin, Norseman, Muntagin, Kununalling, Kurnalpi, Davyhurst, 

Gibralter Rock, Ullaring Rock, Muckinbudin, and Kanowna.  

[193] The applicant’s material provides the following information about Broad Arrow Tommy, or 

Udaji, the apical ancestor of the native title claim group: 

 Broad Arrow Tommy was a man from Broad Arrow who was a police tracker – Attachment A 

at p 1; 

 Udaji (or Muradji) is believed to have been the cousin of [Name Deleted], [Names Deleted] 

maternal grandfather – Volume 12 at p 4;  
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 Udaji is mentioned in an article in the Perth publication ‘The Daily News’ from 1934, 

regarding his presence at the Prince of Wales’ visit to Kalgoorlie in 1920 – Attachment A at p 3 

and Volume 15 at p 6; 

 Udaji is the father of the maternal ancestor of the [Name Deleted] family, [Name deleted], who 

claim traditional affiliation to Gabun country – Volume 12 at p 4; Volume 18 at p 9; 

 a senior Kapurn man (member of a different claim group) advised that Tommy/Udaji was a 

Kapurn man born at a Kapurn camp located on the Boulder-Kalgoorlie border – Volume 18 at 

p 9; 

 there is no certainty around the birth place of Udaji, however a few of the claim group 

members expressed a general opinion that his country was in the north east portion of the 

claim area for the Central West Goldfields claim – Volume 18 at p 9. 

 

[194] The applicant’s material provides the following information about [Names Deleted], Udaji’s 

daughters, that is relevant to the assertion at s 190B(5)(a): 

 [Name Deleted] was born in 1890 and passed away in 1945 – Appendix A of Volume 19; 

 [Name Deleted] was born in 1894 and passed away in 1939 – Appendix A of Volume 19; 

 [Name Deleted] was born in Kalgoorlie and died and was buried at Southern Cross – 

Attachment A at p 8; 

 [Name Deleted] was born in Kalgoorlie and died at Barbalin, near Muckinbudin, where she 

was also buried – Attachment A at p 8; 

 claim group members assert that [Name Deleted] was born at Nanny Goat Hill, Kalgoorlie near 

the Boulder border – Volume 18 at p 9; 

 as grown women, [Names Deleted] were photographed with the Protector of Natives in 

Kalgoorlie – Attachment A at p 7; 

 the country primarily associated with Udaji and [Name Deleted] is the northeast corner of the 

claim area for the Central West Goldfields claim – Volume 18 at p 48; 

 [Name Deleted] had 6 children with [Name Deleted] (from Marble Bar/Nullagine), including 

[Names Deleted] and all of these children were born in Coolgardie – Attachment A at p 9.  

 

[195] There is also various information within the factual basis about [Name Deleted] and some of 

his siblings, the children of [Name Deleted] and Udaji’s grandchildren. The factual basis provides 

the following about this generation: 

 [Name Deleted] was born in Coolgardie in 1920 and died in Kalgoorlie-Boulder in 1999 – 

Attachment A; Appendix A of Volume 19; 

 [Name Deleted] was born in Coolgardie and is buried at Muntagin – Attachment A at p 9; 

 [Name Deleted] was born in Coolgardie in 1929 and died in Kalgoorlie in 2000, buried at 

Norseman – Attachment A; 

 [Name Deleted] was born in Coolgardie and died at Kalgoorlie – Attachment A at p 9; 
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 [Name Deleted] was born in Coolgardie – Attachment A at p 9; 

 [Name Deleted] was an initiated Lawman, initiated at a Southern Cross Law ground, and he 

and his wife [Name Deleted] were ‘very tribal, never spoke english’ – Volume 18 at p 48; 

 [Names Deleted] travelled around the goldfields picking up work – Volume 18 at p 48; 

 Elizabeth Sambo has letters from local farmers of the Coolgardie district indicating their long-

term acquaintance with [Name Deleted] and others in his family – Volume 19 at p 19; 

 [Name Deleted] worked seasonally on stations in the area including Mungari station outside of 

Coolgardie, over a lengthy period from about 1952 – Volume 19 at p 19; 

 [Name Deleted] is recorded as working in the Muckinbudin area in 1939 – Volume 19 at p 19; 

 [Name Deleted] married a Kapurn woman [Name Deleted] and they had children including 

[Names Deleted], all of whom are living members of the claim group – Volume 18 at p 49; 

 [Names Deleted] lived at Southern Cross Reserve for some years while their children went to 

school there – Volume 19 at p 19; 

 [Name Deleted] and his family went to live on the Aboriginal reserve at Coolgardie in the 1950s 

– Volume 19 at p 19; 

 while working at stations around the Coolgardie area, [Name Deleted] family spent time in the 

bush – Volume 19 at p 19; 

 [Name Deleted] bought a house in Jenkins Street in Coolgardie for he and his family – Volume 

19 at p 19; 

 [Name Deleted] recalls that his father [Name Deleted] had a close association with the bush and 

that when he wasn’t shearing he enjoyed going out into the bush whenever he could – 

Volume 19 at p 20.  

 

[196] The factual basis provides the following information about the children of [Names Deleted]  

who are living members of the claim group today: 

 these siblings assert their connection to the application area of the Central West Goldfields 

claim through their father, [Name Deleted] – Volume 18 at p 49; 

 these siblings assert that they have lived in the claim area for most of their lives, and currently 

reside at either Kalgoorlie or Coolgardie – Volume 18 at p 49; 

 [Names Deleted] worked as station hands around the Central West Goldfields claim area, and 

[Name Deleted] continues to do shearing work within the area – Volume 18 at p 49; 

 these persons and their families regularly eat bush tucker, and go out on country with their 

families many times each year – Volume 18 at p 49; 

 they and their families have a favourite camping spot north of Coolgardie where the younger 

adults dig for bardi grubs and the water-holding tuber jungaljungal – Volume 18 at p 49; 

 Elizabeth Sambo, one of the applicant persons, asserts that she and her parents and six 

siblings travelled all around the traditional country of their father for his work – excerpt from 

Volume 8 (letter from Elizabeth Sambo); 
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 Elizabeth talks of spending a lot of time in the bush, living off bush foods and using bush 

medicines as taught by her father – excerpt from Volume 8 (letter from Elizabeth Sambo); 

 Elizabeth refers to time spent around Southern Cross and in and around stations proximate to 

Kalgoorlie - excerpt from Volume 8 (letter from Elizabeth Sambo); 

 [Name Deleted] recalls the way the old people taught him how to hunt for porcupine around 

the camping ground at Coolgardie, and around Mount Carnage – Volume 19 at p 20. 

 

[197] There are various government documents that support the assertion of an association 

between the members of the [Name Deleted] family and their predecessors with the major town 

centres within the application area, including Kalgoorlie-Boulder, Coolgardie and Southern 

Cross. These documents speak to such persons attending school at, working at, receiving rations 

at, or interacting with law enforcement agencies at those locations. 

[198] Volumes 15 and 16 of the material, which are virtually identical, include a heritage report 

discussing the application area. It includes some information about significant sites that fall 

within the application area. Most of the information appears in table format and provides brief 

details in some instances regarding the location of the site and a small summary of the type of 

site. My understanding of the information in those tables is that all of the sites are located within 

the vicinity of Kalgoorlie, with one or two sites located in the vicinity of Boorabin (approximately 

half way between Southern Cross and Coolgardie in the southern portion of the application area). 

My consideration 

Association of the predecessors of the group at sovereignty 

[199] My understanding of the supporting material is that European settlement took place in the 

application area in the 1890s, with the establishment of the main town centres in the area, namely 

Kalgoorlie, Coolgardie and Southern Cross – Volume 21 at [1.1], p 14. Noting that Udaji’s eldest 

daughter [Name Deleted] was born in 1890 in Kalgoorlie, I can infer that the factual basis asserts 

Udaji to have been present in the area from around the 1860s, and throughout the period during 

which European settlement was taking place. 

[200] The facts in support of the association of Udaji with the application area confine his 

association to only part of the application area. The information states that his traditional country 

is believed by members of the claim group to be in the northeast portion of the Central West 

Goldfields claim, which, noting the boundary of that claim area depicted in the maps attached to 

Volume 19, I understand to correspond almost directly to the eastern portion of the current 

application area. This includes the town centres of Kalgoorlie and Coolgardie. Broad Arrow, 

where Udaji is from is north and slightly west of Kalgoorlie. 
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[201] Beyond this, however, there is little, if any, information before me that speaks to Udaji 

having an association with the large remaining expanse of the western part of the application 

area. Whilst the factual basis is that Udaji was a police tracker and it may be inferred that he 

would have had a relatively good knowledge of, and frequently travelled around the broader 

region of the town centres referred to in the supporting material, there is nothing before me that 

indicates his association extended to an area any broader than the eastern portion of the 

application area. The facts before me place Udaji in particular locations at particular dates. These 

locations are restricted to the eastern part of the application area. 

[202] Consequently, I am not satisfied that the factual basis is sufficient to support the assertion 

that the predecessors of the native title claim group had an association with the whole of the land 

and waters covered by the application area.  

Association of the descendants of Udaji with the application area over the period since sovereignty 

[203] The factual basis describes that [Name Deleted], one of Udaji’s daughters, spent most of her 

life in the application area, having married [Name Deleted] and having had several children all 

born at Coolgardie, including [Names Deleted]. The factual basis further provides that [Name 

Deleted] children, particularly [Names Deleted], worked in the application area, shearing and 

picking up work around the goldfields. The material sets out that [Name Deleted] was an initiated 

Lawman, initiated at the Southern Cross Law ground. Southern Cross is located in the middle 

and southern part of the application area. 

[204] Again, however, these facts about the association of [Name Deleted] and her children with 

the area, are geographically limited to the main town centres in the eastern and southern parts of 

the application area, primarily Coolgardie, Kalgoorlie and Southern Cross. Attachment A 

includes a number of photographs which show ‘Kaparn People’ at a number of other locations, 

including Nullagine, Marble Bar, Barbalin, Norseman, Muntagin, Kununalling, Kurnalpi, 

Davyhurst, Gibralter Rock, Ullaring Rock, Muckinbudin, and Kanowna. Using the Tribunal’s 

iSpatial database, I have mapped these locations in relation to the boundary of the application 

area and found that: 

 Kanowna is an area immediately north of Kalgoorlie within the application area; 

 Muckinbudin falls within the application area, near the approximate border of the area in the 

southwest portion; 

 Barbalin is slightly west of Muckinbudin and within the application area, near the western 

border of the area; 

 Kunanalling is within the application area and slightly west of Kalgoorlie; 

 Davyhurst is north and slightly west of Kalgoorlie, within the application area. 

 Norseman is outside the application area, directly south of Kalgoorlie; 

 Kurnalpi is outside the application area to the east; 
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 Marble Bar and Nullagine are well outside the application area to the north. 

 

[205] I was unable to locate Muntagin, Ullaring Rock and Gibralter Rock. 

[206] I note that these locations all fall within the southern and eastern portions of the application 

area, such that they do not, in my view, support the assertion that Udaji’s descendants were 

associated with the northern and western parts of the area. 

[207] In addition to the above, I note that the material is unclear about the link between the 

‘Kaparn People’ referred to within this type of material, and Udaji and his descendants (that is, 

the members of the claim group and their predecessors). The persons appearing in the 

photographs at Attachment A are not identified by name, but labeled merely as ‘Kaparn People’. 

The applicant’s material suggests that the persons identifying as Kaparn/Kapurn are, in fact, a 

broader group than the descendants of Udaji. Without any explanation within the factual material 

about the link or relationship of this broader Kaparn group and the native title claim group, it is 

also not clear how this material supports the assertion that the native title claim group are, and its 

predecessors were, associated with the application area.  

[208] In any event, as indicated above, the factual basis does not support that the descendants of 

Udaji had an association with the whole of the application area. Rather, it supports that his 

descendants were associated with some part, being the southern and eastern portions, of the 

application area.  

[209] Therefore, I consider that there remains a large portion of the application area, to the north 

and to the west, for which I have there are no facts to support the assertion that there was an 

association with the whole area after the period of sovereignty or contact. 

Association of the members of the whole group presently with the area 

[210] The children of [Name Deleted], referred to within the applicant’s material, are current 

members of the claim group. This includes Elizabeth Sambo, who is one of the applicant persons 

for the application, and her siblings [Names Deleted]. The material sets out that these siblings 

continue to live within the application area, and have spent the main part of, if not all of, their 

lives living in and around their traditional country. They have traditional rights in the country via 

descent from their father. 

[211] Elizabeth Sambo learnt from her father how to use the natural resources of the bush, and 

she continues to go out onto country and access these resources. In the same way, [Name Deleted] 

continues to undertake shearing work at stations around Kalgoorlie where he lives with his 

family. 
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[212] It is my view that this information is not sufficient to support the assertion of an association 

of the members of the claim group presently with the whole of the application area. I consider the 

material and the facts it contains is such that it only supports the assertion that the association of 

the [Name Deleted] family is with the country of their apical ancestor Udaji, being the areas around 

the town centres of Kalgoorlie and Coolgardie. 

[213] Volume 19 of the supporting material, in my view, makes clear that the members of the 

group today maintain both a physical and spiritual association with the parts of the application 

area discussed above, namely their traditional country. The applicant’s material includes 

statements from Elizabeth Sambo about the way in which she used to go out with her parents and 

siblings to visit places of significance to her people every weekend, and how she attended a 

Corrobborree at Southern Cross as a young girl – excerpt from Volume 8 (letter from Elizabeth 

Sambo). In this way, I consider the factual basis sufficient to support an association of the 

members of the group with those areas around Kalgoorlie, Coolgardie and Southern Cross. 

[214] Whilst I have some information before me that speaks to an association of the members of 

the claim group and their predecessors with parts of the application area over the period since 

European settlement, and at European settlement, I am of the view that that information does not 

support the assertion of an association of those persons with the entirety of the application area. 

[215] I am not satisfied that the factual basis is sufficient to support an assertion that the native 

title claim group have, and the predecessors of those persons had, an association with the 

application area. 

[216] The application does not satisfy the requirement at s 190B(5)(a).  

Reasons for s 190B(5)(b) 

[217] In Gudjala 2007, noting the similarities between the assertion at s 190B(5)(b) and the terms of 

the definition of ‘traditional laws and customs’ at s 223(1)(a), Dowsett J found that the task of the 

Registrar’s delegate at this condition necessarily required a consideration of the leading authority 

in relation to s 223(1), namely Members of the Yorta Yorta Aboriginal Community v Victoria [2002] 

HCA 58 (Yorta Yorta) – Gudjala 2007 at [26] and [63]. This approach was not criticised by the Full 

Court on appeal – Gudjala 2008 at [90]–[96]. 

[218] In Dowsett J’s consideration of Yorta Yorta he concluded that a necessary element of this 

aspect of the factual basis is the identification of a relevant society at the time of sovereignty, or at 

least European settlement—Gudjala 2007 at [26]. On this point the High Court stated the 

following: 

A traditional law or custom is one which has been passed from generation to generation of a society, 

usually by word of mouth and common practice. But in the context of the Native Title Act, 

“traditional” carries with it two other elements in its meaning. First, it conveys an understanding of 
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the age of the traditions: the origins of the content of the law or custom concerned are to be found in 

the normative rules of the Aboriginal and Torres Strait Islander societies that existed before the 

assertion of sovereignty by the British Crown. It is only those normative rules that are “traditional” 

laws and customs. 

Secondly, and no less importantly, the reference to rights or interests in land or water being 

possessed under traditional laws acknowledged and traditional customs observed by the peoples 

concerned, requires that the normative system under which the rights and interests are possessed 

(the traditional laws and customs) is a system that has had a continuous existence and vitality since 

sovereignty. If that normative system has not existed throughout that period, the rights and interests 

which owe their existence to that system will have ceased to exist—at [46]-[47]. 

[219] Therefore, I understand that a sufficient factual basis needs to address that the traditional 

laws and customs giving rise to the claimed native title have their origins in the normative laws 

and customs of a pre-sovereignty society, and that those laws and customs have had a 

substantially continuous existence and vitality since sovereignty. More specifically, the factual 

basis may need to provide information about: 

 how the laws and customs currently observed have their source in a pre-sovereignty society 

and have been observed since that time by a continuing society—Gudjala 2007 at [63]; 

 the society of people at settlement living according to a system of identifiable laws and 

customs, having a normative content— at [65] and see also at [66] and [81]; and 

 where descent from named ancestors is the basis of membership to the group, information 

addressing some connection between those ancestral persons and the pre-sovereignty society 

from which the laws and customs are derived – Gudjala People #2 v Native Title Registrar [2009] 

FCA 1572 (Gudjala 2009) at [40]; 

 the link between the claim group described in the application and the area covered by the 

application, which may involve ‘identifying some link between the apical ancestors and any 

society existing at sovereignty, even if the link arose at a later stage’— Gudjala 2007 at [66] and 

see also at [81]; 

 information explaining how the current laws and customs can be said to be traditional, that is, 

the laws and customs of a pre-sovereignty society relating to rights and interests in land and 

waters, and more than a mere assertion that such laws and customs are traditional – Gudjala 

2009 at [52], [55], [69] and [74]; 

 information addressing the claim group’s acknowledgement and observance of those 

traditional laws and customs pertaining to the land and waters of the claim area – Gudjala 

2009 at [74]. 

  

[220] I have set out below the applicant’s factual basis material that I consider relevant to the 

assertion at s 190B(5)(b). 

The applicant’s factual basis material – s 190B(5)(b) 
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[221] Schedule F of the application sets out the following statements: 

 there exist (and have existed since prior to the assertion of British sovereignty) traditional 

laws and customs underwriting the native title rights and interests claimed that are 

acknowledged and observed by the members of the group today; 

 pursuant to those laws and customs, rights and interests in the land and waters of the 

application area arise by way of descent from ancestors connected to the area by those same 

laws and customs, conception in the area, birth in the area, traditional knowledge of the 

geography, resources and ceremonies of the area, and respect and care for the lands and 

waters of the area; 

 the traditional laws and customs have been passed by traditional teaching to the current 

senior generation of the claim group, and that teaching was also carried out by the now-

deceased members of the preceding generations; 

 the current senior generation continues to teach the growing generations the traditional laws 

and customs, and conduct them through the lands subject to the claim for the purpose of 

exposing them to the land and its resources and instructing them in the laws and customs as 

they relate to those lands and resources; 

 this includes instructing those younger persons of the duty to protect places of spiritual 

importance and significance to the claim group. 

 

[222] Regarding the pre-sovereignty society in the area acknowledging and observing a system of 

identifiable laws and customs of a normative content, the factual basis material provides the 

following information: 

 there is ample evidence of Aboriginal occupation of the application area as recorded by 

explorers in the region in the period 1836 to 1892 – Volume 21 at pp 14 to 37; 

 European settlement of the area took place in the 1890s with the establishment of the major 

town centres in the area, including Kalgoorlie, Coolgardie and Southern Cross – Volume 21 at 

p 92; 

 the Indigenous inhabitants of the area around Muckinbudin were referred to in the 1880s by a 

local policeman Thomas Adams as the Natingero, however writing in 1974, Tindale preferred 

the name Kalamaia or Kalamaya for the Aboriginal people living in an area eastwards from 

Muckinbudin and Barbalin – Volume 21 at [2.21] and Volume 18 at [3.4.1]; 

 regarding the Natingero, Adams recorded that boys are circumcised into adulthood; young 

girls are married to men of different districts with whom they go to live; they believe the 

recently dead walk at night and they protect themselves by lighting fires to pacify 

spirits/ghosts – Volume 18 at [3.4.1]; 

 a distinct socio-cultural and linguistic group located in the districts surrounding and 

connecting Southern Cross, Coolgardie and Kalgoorlie which was comprised of smaller local 
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groups was described by Daisy Bates (1985) as the Karratjibbin and by Norman Tindale (1974) 

as the Kalamaia/Kalamaya – Volume 18 at [3.4.2], [3.4.3] and [3.4.8]; 

 the smaller groups comprising this language group have naturally adopted words and 

customs from neighbouring groups (including the larger cultural blocs to the west and 

southwest such as the Nyungar, and to the east and northeast such as the Wangkayi), and 

have in turn influenced those groups with their own cultural beliefs and practices – Volume 

18 at [3.4.8]; 

 research carried out by Tindale suggests Kalamaya is the language spoken by the Kapurn 

People – Volume 18 at [3.4.3]; 

 Tindale recorded the Kalamaya as a group who carried out circumcision as a rite of initiation 

– Volume 21 at [2.21] 

 the Karratjibbin as described by Bates consisted of groups occupying roughly the areas 

enclosed by the boundaries of the Central West Goldfields claim – Volume 18 at [3.4.2]; 

 Bates recorded that the Karratjibbin held rights of possession to certain water holes, hills, 

soaks and springs; that they shared a common language; that they followed a system of 

alternate generational social organisation which provided marriage rules and section and 

system identification; and that they practised circumcision – Volume 18 at [3.4.2]; 

 an alternative spelling for Kapurn is accepted as being ‘Kaboorn’, ‘Kaboon’, ‘Ka:bun’, 

‘Ka:bu(d)n’, Kabul’ or ‘Gubun’ or ‘Gubrun’ – Volume 18, footnote 50 at p 25; 

 Tindale recorded Kabul as the language of the Maduwonga and clearly distinguished this 

group from the language group Kalamaya – he recorded that Maduwonga territory extended 

from a few miles south of Menzies to Kalgoorlie, Coolgardie and Kanowna, and as far west as 

Southern Cross – Volume 21 at [2.26]. 

 Tindale also recorded that there had been a general displacement of Kalamaya by the 

Maduwonga westwards to beyond Bullabing – Volume 21 at [2.26]; 

 there remains uncertainty regarding whether a group of people called Maduwonga have 

resided in or exercised rights in land about the Kalgoorlie region (particularly north and 

northeast of Kalgoorlie, within the application area) – Volume 18 at [3.3]. 

 

[223] The factual basis provides that Udaji was a Kapurn man whose traditional country was in 

the northeast portion of the application area. Udaji is understood to be from Broad Arrow, north 

and slightly west of Kalgoorlie. 

[224] Information from the applicant’s material that addresses an assertion of the claim group’s 

acknowledgment and observance of traditional laws and customs pertaining to the claim area 

includes: 

 the processes of European occupation and settlement in Western Australia, particularly the 

establishment of the Goldfields, has had far reaching consequences for the Aboriginal groups 

living within the claim area - Volume 18 at [5.1]; 
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 significant disruptions to the lives of these peoples has resulted in a modification and 

transformation of some cultural knowledge and practices - Volume 18 at [5.1]; 

 the administration of Aboriginal affairs and the government policies imposed throughout 

settlement of the area prevented many Aboriginal people from practising their traditional 

culture in the usual way, however anthropological research suggests such persons found 

means by which they retained essential elements of their way of life and identity as particular 

groups belonging to particular areas of land - Volume 18 at [5.1];  

 Elizabeth Sambo and her siblings were taught by their father and elder of his family how to 

survive in the bush within their traditional country, and how to gather natural resources for 

food and medicine – excerpt from Volume 8 (letter from Elizabeth Sambo); 

 many of the old people from her father’s family would accompany them as they travelled 

around for work and pass on information about the application area, such as how to find 

rabbit nests and dig for bardies and small goannas – excerpt from Volume 8 (letter from 

Elizabeth Sambo); 

 they taught her and her siblings how to hunt for bigger game and how to prepare and cook it, 

including how to make kangaroo blood pudding – excerpt from Volume 8 (letter from 

Elizabeth Sambo); 

 the old people would camp with them wherever they travelled and tell them stories and 

songs – excerpt from Volume 8 (letter from Elizabeth Sambo); 

 her father would share what he hunted with the old people - excerpt from Volume 8 (letter 

from Elizabeth Sambo); 

 [Name Deleted] asserts that traditionally, one is not allowed to skin the kangaroo, but that the 

skin was removed when eating; the animal is cooked in the ashes of an earth oven – Volume 

18 at [4.3.1]; 

 [Name Deleted] and his father [Name Deleted] would set snares for kangaroo in the paddocks - 

Volume 18 at [4.3.1] 

 [Name Deleted] recalls her father using a particular technique of speaking to a porcupine, to 

make it easier to kill - Volume 18 at [4.3.1]; 

 bardi grubs are a delicacy for Kapurn People – all Kapurn claimants for the Central West 

Goldfields claim demonstrated their knowledge of where to and how to dig for bardi grubs - 

Volume 18 at [4.3.1]; 

 Southern Cross, Coolgardie and Muckinbudin are acknowledged as major places for Law 

business by the claimants for the Central West Goldfields claim – Volume 18 at [4.4.1]; 

 sacred sites are asserted to exist throughout the region of the Central West Goldfields claim - 

Volume 18 at [4.4.1]; 

 ritual activities associated with the Law are today greatly reduced – the old Law grounds are 

largely not used and the initiation of local boys no longer takes place - Volume 18 at [4.4.1]; 

 claimants for the Central West Goldfields claim indicated a belief in powerful spiritual forces 

that continue to inhabit the land and dwell at particular sites - Volume 18 at [4.4.1]; 



Reasons for decision: Kaparn People – WC2013/009 Page 50 

Decided: 19 March 2015 

 all sacred sites are believed by claimants to be potentially dangerous to the uninitiated and 

only initiated men and women are allowed to visit them for cultural purposes; elders now 

deceased advised Central West Goldfields claimants to stay away from such sites - Volume 18 

at [4.4.1]; 

 those claimants continue to press this belief upon their own children, nephews and nieces, 

and upon non-Indigenous visitors - Volume 18 at [4.4.1]; 

 there is an assertion by claimants of the Central West Goldfields claim that people from 

Coonana (a relative distance outside the application area to the east) and to a lesser degree 

people from Warburton and adjacent areas, have assumed custodianship of sites about 

Coolgardie, but that those people understand that it was for particular historical reasons that 

local people ceased Law business in the area and that this was a decision by the local elders - 

Volume 18 at [4.4.1]; 

 people from Coonana are said by Central West Goldfields claimants to come through their 

country to do ‘Law stuff’, albeit with the knowledge and approval of local families - Volume 

18 at [4.4.1]; 

 Kapurn Dreaming tracks wind their way throughout the application area, including 

Dreamings about a mythological snake which, originating in the Swan River, moved east 

across the country through Southern Cross - Volume 18 at [4.4.1]; 

 another Dreaming relates to the adventures of the mythical goanna men, linking Coolgardie 

to the Western and Great Victoria Deserts; Mount Burges (north and slightly west of 

Coolgardie) is an important site in this Dreaming - Volume 18 at [4.4.1]; 

 some of the members of the [Name Deleted] family understand their section and moiety 

identities, however section terms are rarely used these days and there appears to have been 

significant changes to those systems operating in the claim area - Volume 18 at [4.4.2]; 

 choices of marriage partner for the Central West Goldfields claimants continue to some extent 

to be dictated by ‘skin’ sections - Volume 18 at [4.4.2];  

 when members of the claim group for the Central West Goldfields claim go out bush they are 

sensitive to rules and customs that they have learned from older generations - Volume 18 at 

[4.4.3]; 

 such persons believe that to break these rules is to break the Law and consequently put 

themselves and their families at the mercy of spiritual forces seeking retribution - Volume 18 

at [4.4.3]; 

 these claimants also spoke of rules surrounding preparation of bush foods and the sharing of 

those foods – they would not always know why a particular rule was observed but they 

would know that a certain way was the ‘correct’ way - Volume 18 at [4.4.3]; 

 members of the claim group for the Central West Goldfields claim spoke of lighting fires 

during the day and before nightfall to pacify the spirits and ensure protection - Volume 18 at 

[4.4.3]; 
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 claimants for the Central West Goldfields claim believe that they should speak to country 

whenever they were uncertain, particularly places with which they were not familiar with – 

this is to show respect to the ‘old people’ who would protect them - Volume 18 at [4.4.3]; 

 those claimants also understand that they should not take from the bush any more than what 

was needed and could be consumed within a short period - Volume 18 at [4.4.3]. 

  

[225] The factual basis also provides information about how rights and interests in the area are 

said to arise pursuant to the traditional laws and customs set out within the factual basis: 

 in 1992 representatives from the [Names Deleted] families came together to assert their 

traditional rights as Kapurn People, forming the Gubrun Aboriginal Corporation (GAC) – 

Volume 18 at [2.2.1]; 

 membership to the GAC was open to persons who could ‘claim descent from the Kabu(d)n 

(Gabun) traditional people who ranged the country attributed by Tindale to the Kalamaya, 

Maduwonga and Kala:ka tribes’ – Volume 18 at [2.2.1]; 

 this collaboration is stated as being in the form and nature of a ‘new tribe’, namely a corporate 

entity that has emerged in response to the contemporary political and social climate but is 

built upon older foundations of groups with affiliation to a language and known area – 

Volume 18 at [2.2.1]; 

 the members of the native title claim group for the Central West Goldfields claim asserted 

their identity with reference to various group names, including language group names and 

others; most stated that they belonged to one of two major groups, namely the Kapurn, or the 

wider Wangkayi group of peoples – Volume 18 at [2.1]; 

 the descendants of Udaji and his daughter [Name Deleted] comprise the members of the [Name 

Deleted] family – Volume 18 at [5.2.2]; 

 [Name Deleted], son of [Name Deleted] and grandson of [Name Deleted], and his descendants did 

not consider themselves part of the Central West Goldfields claim and asserted their native 

title rights as members of the Gubrun claim group – Volume 18 at [2.4.2];  

 Members of the [Name Deleted] family recognise the right of other families, namely the [Names 

Deleted] to hold native title rights in the claim area – Volume 18 at [5.2.2]. 

 

My consideration – s 190B(5)(b) 

[226] The starting point of my consideration at s 190B(5)(b) must be whether the applicant’s 

material contains sufficient facts to support the assertion that there was an Indigenous society at 

the time of sovereignty, or European settlement – Gudjala 2007 at [66]. As above, the factual basis 

indicates European settlement of the area to have taken place in the 1890s with the establishment 

of the major town centres within the application area, namely Kalgoorlie, Coolgardie and 

Southern Cross.  
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[227] The information within the supporting material about the group of Aboriginal persons 

occupying the area during the ‘frontier’ period, when first European exploration of the area was 

taking place, and following that period, during settlement, is somewhat confusing and 

contradictory. Volume 21 of the applicant’s material provides that in 1880 the group inhabiting 

the region around Muckinbudin and Barbalin was recorded by a local policeman as the 

Natingero. Volume 21 further provides that this group were the same as that recorded by Tindale 

much later in the 1970s, as the Kalamaya. Volume 21 refers to historical sources and records from 

the time of settlement that spoke of a number of other groups or ‘tribes’ in the application area 

around that time. These groups were referred to primarily on the basis of the locality they 

occupied, and included the Southern Cross/Coolgardie/Kalgoorlie/Kanowna ‘tribe’, the 

Norseman ‘tribe’, the Pindinni ‘tribe’, the Goongarrie and Broad Arrow ‘tribe’, the Kurnalpi 

‘tribe’, the Natingero/Kalamaia ‘tribe’ and the Maduwonga/Kabul ‘tribe’ – Volume 21 at pp 39 to 

45. 

[228] Volume 18 of the material also contains information about the Indigenous groups who 

traditionally inhabited the application area, providing that the anthropologists Bates (1985), 

Tindale (1974), and Ronald Berndt (1959) each discuss in their research a cultural group located in 

the districts surrounding and connecting Southern Cross, Coolgardie and Kalgoorlie, comprised 

of smaller local groups, yet sharing a common language and social organisation. Volume 18 

summarises the research of these anthropologists and states that collectively this group can be 

referred to as the Kapurn, Gubrun, Kalamaya or Karratjibbin.  

[229] Kalamaya is identified as being a language group, and it would appear, therefore, that 

Volume 18 of the applicant’s material asserts the Kapurn/Gubrun/Karratjibbin to have spoken 

Kalamaya as their common language. Volume 18 also refers to an interview conducted by Tindale 

of [Names Deleted] in Kalgoorlie in 1966 (whom I understand to be Indigenous persons living in 

the area at that time) which indicated that Kalamaya was the language spoken by the Kapurn 

people – at p 20. A footnote on p 25 of Volume 18 states that alternate spellings of ‘Kapurn’, 

included Kaboon, Kaboorn, Ka:bu(d)n, Kabul, Gubun and Gubrun, which in my view provides 

an explanation of the use of the four names above to describe the ‘cultural group’ of the area.  

[230] I do not consider that there is sufficient information within the material about the laws and 

customs of the groups stated within the factual basis as being present in the area at settlement, 

such that I can conclude that they shared a system of identifiable laws and customs of a 

normative content. The factual basis includes the statement that there is one ‘cultural group’ 

comprised of smaller local groups. It is not clear to me from the material, however, whether each 

of the groups referred to in Volume 21 are local groups, or the one cultural group. If they are to be 

understood as together comprising one cultural group, there is no information regarding the 

system of laws and customs of each of those local groups from which I can draw that inference. 

Without such information, I am of the view that I cannot be satisfied that the factual basis is 
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sufficient to support an assertion that they share common and identifiable laws and customs. 

Volume 21 states that two of the tribes identified are distinct language groups, namely the 

Natingero/Kalamaya (speaking Kalamaya) and the Maduwonga/Kabul (speaking Kabul), 

indicating that together they could not be part of a singular cultural and linguistic group.   

[231] Volume 18 provides some brief information about the laws and customs of the groups 

recorded by each of the anthropologists as occupying the application area. For example, the 

information states that Bates recorded the following aspects of laws and customs of the 

Karratjibbin: 

 they practise circumcision; 

 they have a two moiety system of social organisation; 

 they did not have a section system; 

 suitable marriage partners were not restricted to being within the group; 

 they held rights of possession in certain water holes, soaks, springs etc; 

 they shared a common language – p 17 to 19 Volume 18. 

 

[232] The information states that Tindale similarly recorded the Kalamaya as a group practising 

circumcision, however there is no further information of the laws and customs of the Kalamaya 

such that I could infer that the information sourced from Tindale addressed the same group 

discussed in Bates’ research. 

[233] While Bates describes the Karratjibbin as sharing a common language, there is nothing 

before me to indicate whether that language was, in fact, Kalamaya such that I can consider that 

this information is relevant to that group. Volume 18 states that today, Karratjibbin groups refer 

to themselves generally as Kabboorn or Kabboon. Noting the footnote at p 25 of Volume 18, this 

appears to indicate that this group can be understood as being affiliated with the Kapurn. In my 

view, however, this inference is based on scant information and therefore, cannot be afforded any 

significant weight. 

[234] Volume 18 indicates that the Kapurn people can be understood as being of the Kalamaya 

(language) group, or the Karratjibbin group, however, I have little information before me 

regarding the laws and customs of those groups to consider that they comprised a ‘society’ for the 

purposes of s 190B(5)(b), nor is the link between those groups and the Kapurn people clearly 

explained within the material such that I can consider them to be the same group. 

[235] The claim group identify by the name Kaparn or Kapurn. Volume 18 provides that the 

Sambo family in particular assert affiliation to the Kapurn group label. The footnote on p 25 of 

Volume 18 states that alternate spellings of ‘Kapurn’, included Ka:bu(d)n, Kabul, Gubun and 

Gubrun. Volume 21, however, asserts the Kabul to have been a distinct group, and further, a 

distinct language group, and refers to Tindale’s conclusion that Kabul was the language of the 
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Maduwonga. This contradicts the information in Volume 18 which suggests that the Kabul are, in 

fact, the same group of persons as the Kapurn, whom it is asserted are of the Kalamaya language 

group. 

[236] I note that persons identifying as Maduwonga are not part of the native title claim group for 

the current application. As provided in Volume 18, however, a number of claimants for the 

Central West Goldfields claim suggested that the name Maduwonga refers to the people from the 

Mount Burges area (near Coolgardie and within the current application area). Some claimants for 

that application did, in fact, state their affiliation with the Marduwongga or Kalaaku – see p 4 of 

Volume 18. Volume 18 concludes, however, that there is uncertainty as to ‘whether a group of 

people called Maduwonga resided in, and exercised rights in land about the Kalgoorlie region 

(especially north/northeast of Kalgoorlie)’ – at p 16. 

[237] There is also information within Volume 18 of the supporting material about a Gubun or 

Gubrun group. It is stated that in 1992, members of the [Names Deleted] families formed the 

Gubrun Aboriginal Corporation (GAC) to assert their rights as Kapurn people. Membership was 

open to persons who could ‘claim descent from the Ka:bu(d)n (Gabun) traditional people who 

ranged over the country attributed by Tindale in 1939 to the Kalamaya, Maduwonga and Kala:ka 

tribes’ – at p 6. It is my view that this information, when read with the information provided in 

the footnote at p 25 of Volume 18, allows me to infer that the Kapurn people comprising the 

native title claim group for this application also identify as being of the Gubun or Gubrun 

traditional groups, and, noting that they do not identify as Maduwonga or Kala:ka, can most 

likely be inferred as being affiliated with the Kalamaya language group identified by Tindale in 

his research. 

[238] The paramount difficulty with considering the sufficiency of the factual basis here is the 

contradictory and unclear nature of the factual basis material about the relevant pre-sovereignty 

society. There is limited coherent information about the identity of the society from which it is 

said that the laws and customs arise. Essentially, it is difficult from the material detailed above to 

consider that the factual basis clearly identifies a relevant pre-sovereignty society. 

[239] I note that the native title claim group comprises only the descendants of Udaji and that the 

information pertaining to Udaji states his traditional country to have been in the northeast 

portion of the application area, and that he was a Kapurn man. As discussed above in my general 

comments regarding the factual basis material, the applicant has not provided any guidance or 

direction as to how to approach the considerable extent of material in approaching the 

requirement at s 190B(5). While the supporting material clearly states Udaji and his descendants 

to be Kapurn people, I do not have any information about the Kapurn people at settlement, other 

than the information I have set out above. If Udaji is a ‘Kapurn’ man, and was present in the area 

at the time of settlement, it is my understanding that the factual basis must address the system of 
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laws and customs of a normative content acknowledged and observed by the Kapurn people at 

that time. 

[240] Further information in Volume 18, in my view, indicates that there is some disagreement or 

confusion regarding how the rights and interests of the native title claim group are to be asserted. 

Volume 18 states that [Name Deleted], son of [Name Deleted], Udaji’s daughter, did not consider he 

and his descendants to be part of the native title claim group for the Central West Goldfields 

claim, but asserted their native title rights and interests as members of the Gubrun native title 

claim group. [Name Deleted] and his descendants are, however, now part of the Kapurn People 

native title claim group in the application before me. I note that the laws and customs for that 

Central West Goldfields claim appear to be the same laws and customs asserted as forming the 

basis of the claim in this application. 

[241] It is difficult to understand how I am to approach this information. As discussed in my 

reasons above at s 190C(4)(b), the applicant’s factual basis material generally refers throughout to 

a much wider group of persons than the ancestor Udaji and his descendants as being Kaparn, and 

as having rights and interests in the claim area.  

[242] For example, Volume 18, referring to the Central West Goldfields claim, includes the 

statement that: 

Members of the [Name Deleted] family I have spoken with recognise the right of other families to hold 

native title rights in the claim area. These families are the [Names Deleted], and those biologically 

related to these families, or more precisely to the ancestors [Names Deleted] – at p 49. 

[243] Thus, there is no clear factual information that goes to explaining how the laws and 

customs of the relevant society give rise to only Udaji and his descendants holding the claimed 

native title rights and interests in the application area. 

[244] This causes some uncertainty in the material surrounding the persons who, according to 

their traditional laws and customs, hold the common or group rights or interests comprising the 

native title. In my view, the information of this nature within the applicant’s material speaks to 

the basis of the claim in the application, and therefore the requirement at s 190B(5)(b). That is, the 

basis of the claim before me is that it is only the descendants of Udaji who, according to the 

traditional laws and customs of that group of persons, solely hold the common or group rights 

comprising the native title in the application area. Noting the statements throughout the 

application suggesting that it is in fact a broader group of persons who assert rights and interests 

in the area, and that they appear to do so pursuant to the same laws and customs asserted by the 

native title claim group for this application, it is my view that there is considerable uncertainty in 

the material before me as to whether the applicant has provided a sufficient factual basis for the 

claim made in the application. 
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[245] I note that Volume 18 of the applicant’s material sets out in some detail laws and customs 

that are acknowledged and observed by the native title claim group for the Central West 

Goldfields claim, of which the claim group for the current application were members (prior to it 

being dismissed in 2010). From this, I understand the applicant’s material to assert that the laws 

and customs of the Central West Goldfields claim group are the same as those acknowledged and 

observed by the native title claim group in the application before me. There is also information 

addressing how Elizabeth Sambo was taught laws and customs by her father and the ‘old people’ 

of his family, indicating that such laws and customs were passed down through the preceding 

generations. This information, however, is scant and is not, in my view, sufficient to support an 

assertion that the current laws and customs are, in fact, rooted in the laws and customs of a pre-

sovereignty society – see Yorta Yorta at [79]. 

[246] Consequently, I have formed the view that the factual basis is not sufficient to support an 

assertion that there exist traditional laws acknowledged by, and traditional customs observed by, 

the native title claim group that give rise to the claim to native title.  

[247] In light of my view expressed above regarding the insufficiency of the factual basis in 

addressing the requirements of s 190B(5)(b), it is my view that the application does not satisfy this 

condition of the registration test.  

[248] The application does not satisfy the requirement at s 190B(5)(b). 

Reasons for s 190B(5)(c) 

[249] It is my understanding that the assertion at s 190B(5)(c) can be equated with the second 

element of the meaning applied to the phrase ‘traditional laws and customs’, that is, that the 

native title claim group have continued to hold their native title by acknowledging and observing 

the laws and customs of a pre-sovereignty society in a substantially uninterrupted way – see 

Yorta Yorta at [47] and [87]. 

[250] In Gudjala 2007, Dowsett J’s comments indicated that the following kinds of information 

may be required for the purposes of satisfying the requirement at s 190B(5)(c): 

 that there was a society at sovereignty that observed traditional laws and customs from which 

the identified existing laws and customs were derived and were traditionally passed to the 

members of the claim group; and 

 that there has been continuity in the observance of traditional law and custom going back to 

sovereignty or at least European settlement – at [82]. 

  

[251] Noting the reference in s 190B(5)(c) to ‘those laws and customs’, it is my view that there is a 

direct link between the requirement at this condition and that at s 190B(5)(b) – see Martin at [29]. 

In this way, I understand that where the factual basis is insufficient to support an assertion of 
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‘traditional laws and customs’, it cannot be found sufficient to support an assertion that the group 

have continued to hold their native title pursuant to such laws and customs for the purposes of s 

190B(5)(c). 

[252] I have set out above the reasons for which I am not satisfied that the factual basis is 

sufficient to support the assertion at s 190B(5)(b). In particular, it is my view that the factual basis 

is not sufficient to support an assertion of a society at settlement in the area, acknowledging and 

observing laws and customs of a normative content from which the current laws and customs 

derive. Having been unable to be satisfied that the factual basis supports an assertion of 

traditional laws and customs giving rise to the claim to native title, it is my view that the factual 

basis cannot support an assertion that the group have continued to hold the native title claimed in 

accordance with any laws and customs of that nature. 

[253] The application does not satisfy the condition at s 190B(5)(c). 

Conclusion 

[254] The application does not satisfy the condition of s 190B(5) because the factual basis 

provided is not sufficient to support each of the particularised assertions in s 190B(5). 

Subsection 190B(6) 

Prima facie case 

The Registrar must consider that, prima facie, at least some of the native title rights and 

interests claimed in the application can be established. 

[255] The pertinent question at this requirement is whether or not the claimed rights and interests 

can be prima facie established. Mansfield J, in Doepel, discussed the meaning to be applied to the 

term, ‘prima facie’, and held that, ‘if on its face a claim is arguable, whether involving disputed 

questions of fact or disputed questions of law, it should be accepted on a prima facie basis’—at 

[135]. It is accepted that the Registrar may be required to undertake some ‘weighing’ of the 

material or consideration of ‘controverting evidence’ in order to be satisfied that this condition is 

met—at [127]. 

[256] In undertaking the task at this condition I am of the view that I must have regard to the 

relevant law as to what is a ‘native title right and interest’, as defined in s 223(1) of the Act. I must 

therefore consider, prima facie, whether the rights and interests claimed: 

 are possessed under the traditional laws and customs of the claimants (s 223(1)(a)); 

 are rights and interests in relation to land or waters (s 223(1)(b)); and 

 have not been extinguished over the entirety of the application area (s 223(1)(c)). 
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[257] As I have formed the view above at s 190B(5)(b) that the material before me does not 

provide a sufficient factual basis to support an assertion that there exist traditional laws and 

customs acknowledged and observed by the native title claim group giving rise to the claimed 

native title, it is my view that I cannot be satisfied that any of the particular rights and interests 

claimed are truly native title rights or interests. It follows that they cannot, therefore, be 

established, prima facie. 

Conclusion 

[258] The application does not satisfy the condition of s 190B(6). 

Subsection 190B(7) 

Traditional physical connection 
The Registrar must be satisfied that at least one member of the native title claim group: 

(a) currently has or previously had a traditional physical connection with any part of the land 

or waters covered by the application, or 

(b) previously had and would reasonably be expected to currently have a traditional physical 

connection with any part of the land or waters but for things done (other than the creation 

of an interest in relation to the land or waters) by: 

(i) the Crown in any capacity, or 

(ii) a statutory authority of the Crown in any capacity, or 

(iii) any holder of a lease over any of the land or waters, or any person acting on behalf of 

such a holder of a lease. 

[259] Consistently with the finding of the High Court in Yorta Yorta, it is my understanding that  

the phrase ‘traditional physical connection’ means a physical connection with the application area 

that is ‘in accordance with the traditional laws and customs of the group having their origin in 

pre-contact society’—Gudjala 2007 at [89]. 

[260] In Doepel, Mansfield J considered the Registrar’s task at s 190B(7) and stated that it requires 

the Registrar ‘to be satisfied of a particular fact or particular facts’, which will necessarily require 

the consideration of evidentiary material – at [18]. I note, however, that the role is not the same as 

that of the Court at hearing, and in that sense the focus is a confined one—at [18]. 

[261] There is information before me about Elizabeth Sambo, a member of the claim group and 

one of the applicant persons, indicating that she has remained in the application area throughout 

most of her life. In my view, it is clear from the material that she has maintained a connection to 

both the Indigenous community in the area, and the land itself throughout her life. 

[262] Again, however, in light of my conclusion at s 190B(5)(b) above, that the factual basis is not 

sufficient to support an assertion regarding traditional laws and customs of the Kaparn People, I 

have formed the view that I cannot be satisfied that at least one member of the claim group has, 

or has previously had, a traditional physical connection to a part of the land and waters 

comprising the application area. 



Reasons for decision: Kaparn People – WC2013/009 Page 59 

Decided: 19 March 2015 

[263] The application does not satisfy the condition of s 190B(7). 

Subsection 190B(8) 

No failure to comply with s 61A 
The application and accompanying documents must not disclose, and the Registrar must not 

otherwise be aware, that because of s 61A (which forbids the making of applications where 

there have been previous native title determinations or exclusive or non-exclusive possession 

acts), the application should not have been made. 

Section 61A provides: 

(1) A native title determination application must not be made in relation to an area for which 

there is an approved determination of native title. 

(2) If: 

(a) a previous exclusive possession act (see s 23B) was done in relation to an area; and 

(b) either: 

(i) the act was an act attributable to the Commonwealth; or 

(ii) the act was attributable to a State or Territory and a law of the State or Territory has 

made provision as mentioned in s 23E in relation to the act; 

a claimant application must not be made that covers any of the area. 

(3) If: 

(a) a previous non-exclusive possession act (see s 23F) was done in relation to an area; and 

(b) either: 

(i) the act was an act attributable to the Commonwealth, or 

(ii) the act was attributable to a State or Territory and a law of the State or Territory 

has made provision as mentioned in s 23I in relation to the act; 

a claimant application must not be made in which any of the native title rights and interests 

claimed confer possession, occupation, use and enjoyment of any of the area to the exclusion 

of all others. 

(4) However, subsection (2) or (3) does not apply to an application if: 

(a) the only previous exclusive possession act or previous non-exclusive possession act 

concerned was one whose extinguishment of native title rights and interests would be 

required by section 47, 47A or 47B to be disregarded were the application to be made; and 

(b) the application states that section 47, 47A or 47B, as the case may be, applies to it. 

 

[264] In the reasons below, I look at each part of s 61A against what is contained in the 

application and accompanying documents and in any other information before me as to whether 

the application should not have been made. 

Section 61A(1) 

[265] Section 61A(1) provides that a native title determination application must not be made in 

relation to an area for which there is an approved determination of native title. The geospatial 

assessment of 8 January 2015 states that ‘[n]o determinations of native title fall within the external 

boundary of this amended application as at 08 January 2015’. I have also used the Tribunal’s 

mapping database to produce an overlap analysis and have similarly found that as at the date of 

this decision, the application is not overlapped by an approved determination of native title. 

[266] In my view the application does not offend the provision of s 61A(1). 
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Section 61A(2) 

[267] Section 61A(2) provides that a claimant application must not be made over areas covered by 

a previous exclusive possession act, unless the circumstances described in subparagraph (4) 

apply. Schedule B of the application excludes any area that is subject to a previous exclusive 

possession act – at [2(a)(v)]. 

[268] I note that the State made submissions in relation to this requirement (correspondence of 30 

January 2015). I understand the State’s submissions to go to the fact that there appear to be some 

typographical errors in the paragraph of Schedule B that lists general exclusions, including the 

exclusion of any land subject to a previous exclusive possession act – see at [28]. I do not consider 

that these typographical errors affect the clarity with which it is communicated that the 

application seeks to exclude any area covered by a previous exclusive possession act. 

[269] In my view, therefore, the application does not offend the provision of s 61A(2). 

Section 61A(3) 

[270] Section 61A(3) provides that an application must not claim native title rights and interests 

that confer possession, occupation, use and enjoyment to the exclusion of all others in an area 

where a previous non-exclusive possession act was done, unless the circumstances described in 

s 61A(4) apply. 

[271] Schedule E of the application states that the applicant claims exclusive possession only in 

those parts of the application area where it can be recognised, such as areas where there has been 

no prior extinguishment or where s 238 applies. 

[272] In my view the application does not offend the provision of s 61A(3). 

Conclusion 

[273] In my view the application does not offend any of the provisions of ss 61A(1), 61A(2) and 

61A(3) and therefore the application satisfies the condition of s 190B(8). 

Subsection 190B(9) 

No extinguishment etc. of claimed native title 

The application and accompanying documents must not disclose, and the Registrar/delegate 

must not otherwise be aware, that: 

(a) a claim is being made to the ownership of minerals, petroleum or gas wholly owned by 

the Crown in the right of the Commonwealth, a state or territory, or 

(b) the native title rights and interests claimed purport to exclude all other rights and interests 

in relation to offshore waters in the whole or part of any offshore place covered by the 

application, or 

(c) in any case, the native title rights and interests claimed have otherwise been extinguished, 

except to the extent that the extinguishment is required to be disregarded under ss 47, 47A 

or 47B. 
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[274] I consider each of the subconditions of s 190B(9) in my reasons below. 

Section 190B(9)(a) 

[275] Schedule Q states: ‘[t]o the extent that any minerals, petroleum or gas within the area of the 

claim are wholly owned by the Crown in right of the Commonwealth or State of Western 

Australia, they are not claimed by the applicants’. 

[276] In my view the application does not offend the provision of s 190B(9)(a). 

Section 190B(9)(b) 

[277] Schedule P of the application states: ‘[t]his application does not include any offshore 

place(s).’ 

[278] In my view the application does not offend the provision of s 190B(9)(b). 

Section 190B(9)(c) 

[279] The application does not disclose and I am not otherwise aware that the native title rights 

and interests have otherwise been extinguished in relation to the application area. 

[280] In my view the application does not offend the provision of s 190B(9)(c). 

Conclusion 

[281] In my view the application does not offend any of the provisions of ss 190B(9)(a), (b) and (c) 

and therefore the application meets the condition of s 190B(9). 

 

[End of reasons] 
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Attachment A  

Summary of registration test result 
Application name Kaparn People 

NNTT file no. WC2013/009 

Federal Court of Australia file no. WAD420/2013 

Date of registration test decision 19 March 2015 

 

Section 190C conditions 

Test condition Subcondition/requirement Result 

s 190C(2)   Aggregate result: 

Met 

 re s 61(1) Met 

 re s 61(3) Met 

 re s 61(4) Met 

 re s 62(1)(a) Met 

 re s 62(1)(b) Aggregate result: 

Met 

  s 62(2)(a) Met 

  s 62(2)(b) Met 

  s 62(2)(c) Met 

  s 62(2)(d) Met 

  s 62(2)(e) Met 

  s 62(2)(f) Met 

  s 62(2)(g) Met 

  s 62(2)(ga) Met 
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Test condition Subcondition/requirement Result 

  s 62(2)(h) Met 

s 190C(3)  Met 

s 190C(4)  Overall result: 

Not met 

 s 190C(4)(a) NA 

 s 190C(4)(b) Not met 

 

Section 190B conditions 

Test condition Subcondition/requirement Result 

s 190B(2)  Not met 

s 190B(3)  Overall result: 

Met 

 s 190B(3)(a) NA 

 s 190B(3)(b) Met 

s 190B(4)  Met 

s 190B(5)  Aggregate result: 

Not met 

 re s 190B(5)(a) Not met 

 re s 190B(5)(b) Not met 

 re s 190B(5)(c) Not met 

s 190B(6)  Not met 

s 190B(7)(a) or (b)  Not met 

s 190B(8)  Aggregate result: 

Met 

 re s 61A(1) Met 

 re s 61A(2) and (4) Met 
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Test condition Subcondition/requirement Result 

 re ss 61A(3) and (4) Met 

s 190B(9)  Aggregate result: 

Met 

 re s 190B(9)(a) Met 

 re s 190B(9)(b) Met 

 re s 190B(9)(c) Met 

 

[End of document] 

 


