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Introduction
This document sets out my reasons, as the Registrar’s delegate, for the decision to accept the application for registration pursuant to s. 190A of the Act. 
Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cwlth) which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. Please refer to the Act for the exact wording of each condition. 
Application overview
On 6 April 2001, the claimant application ‘QC2001/015—Mamu People—QUD6014/2001’ (the application) was made when it was filed in the Federal Court of Australia (the Court). Since that date, the application has been previously amended on 4 May 2001 and 1 March 2012. 
The application was most recently considered for registration on 16 November 2012 when it was not accepted for registration pursuant to s. 190A(6) The detailed registration history of the application is set out in my previous ‘Reasons for decision:  QC01/15—Mamu People—QUD6014/01’, dated 16 November 2012—at pp. 3 and 4. These details outline the application’s registration history from April 2001 (when the application was made) until 16 November 2012 when the registration test was most recently applied to the application. . 
On 25 March 2013, the Court granted leave to the applicant to further amend the application and on 27 June 2013, an amended application was filed. 
On 27 June 2013, the Registrar of Court gave a copy of the amended application to the Native Title Registrar (the Registrar) pursuant to s. 64(4). This has triggered the Registrar’s duty to consider the claim made in the application under s. 190A and therefore it is this amended application that is before me. 
I am satisfied that ss. 190A(1A) and (6A) do not apply to this claim for these reasons:
	subsection 190A(1A)  is not applicable because the application has not been amended pursuant to a s. 87A Court order—see s. 190A(1A)(b); and 

subsection 190A(6A) is not applicable because while an earlier claim was made in the application given to the Registrar under s. 64(4) on 1 March 2012, that earlier claim was not accepted for registration on 16 November 2012 under s. 190A(6)—see s. 190A(6A)(b).
Therefore, in accordance with s. 190A(6) I must accept the claim for registration if it satisfies all of the conditions in 190B and 190C of the Act. This is commonly referred to as the registration test.
Registration test
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included among the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Pursuant to ss. 190A(6) and (6B), the claim in the application must be accepted for registration because it does satisfy all of the conditions in ss. 190B and 190C. A summary of the result for each condition is provided at Attachment C.
Information considered when making the decision
Subsection 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I have followed Court authority and have only considered the terms of the application itself in relation to the registration test conditions in s. 190C(2) and ss. 190B(2), (3) and (4)—Attorney General of Northern Territory v Doepel [2003] FCA 1384 (Doepel) at [16].
I have considered information from the following documents in making my registration decision:
	QC2001/015 Form 1 application and accompanying documents filed on 27 June 2013; and

a geospatial assessment and overlap analysis (geospatial assessment) by the Geospatial Services unit (Geospatial) of the National Native Title Tribunal (Tribunal), dated 9 July 2013.
I have also had regard to the documents contained in volume 2 of the QC2001/015 Mamu People case management/delegates files (reference 2013/489).  Where I have had particular regard to information in documents within that file, I have identified them in this statement of reasons.
I have not considered any information that may have been provided to the Tribunal in the course of the Tribunal providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK of the Act.
Also, I have not considered any information that may have been provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’. Further, mediation is private as between the parties and is also generally confidential (see ss. 94K and 94L of the Act).
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way. I note that the common law duty to afford procedural fairness may be excluded by express terms of the statute under which the administrative decision is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23] to [31]. 
Accordingly, I and other officers of the Tribunal have undertaken the following steps to ensure procedural fairness is observed.
On 9 July 2013, the Tribunal wrote to the applicant and the State of Queensland to inform them that the registration test was being applied to the application. In that same correspondence, the Tribunal also invited any additional information/submissions from both parties in relation to the registration of the application. No additional information or submissions were received.
Procedural and other conditions: s. 190C
Subsection 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons below. 
I note that, I am considering this claim against the requirements of s. 62 as it stood prior to the commencement of the Native Title Amendment (Technical Amendments) Act 2007 on 1 September 2007. This legislation made some minor technical amendments to s. 62 which only apply to claims made from the date of commencement of the Act on 1 September 2007 onwards, and the claim before me is not such a claim. 
In reaching my decision, I understand that the condition in s. 190C(2) is of a procedural kind and requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. In my view, s. 190C(2) does not require me to undertake any merit or qualitative assessment of the material for the purposes of s. 190C(2)—Doepel at [16] and [35] to [39]. 
It is also my view that I need only consider those parts of ss. 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the application.  I am also of the view that I do not need to consider the requirements of s. 61(5). The matters in ss. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees, in my view, are matters for the Court. They do not, in my view, require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s. 190C(2), as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
I consider below whether the application and accompanying affidavit/other documents meet the relevant requirements of ss. 61 and 62:
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
The application contains all details and other information required by s. 61(1). 
Section 190C(2) is framed in a way that ‘directs attention to the contents of the application and the supporting affidavits’. Accordingly, I have confined my assessment of this requirement to the details and information contained in the application itself. I am not required to look beyond the application nor undertake any form of merit assessment of the material to determine if I am satisfied whether ‘in reality’ the native title claim group described is the correct native title claim group—Doepel at [35], [37] and [39]. 
Notwithstanding this, in accordance with the requirements of ss. 61 and 62, I do ensure that a claim ‘on its face, is brought on behalf of all members of the native title claim group’, and does not ‘indicate that not all the persons in the native title claim group were included’, or, that the claim group is ‘in fact a sub-group of the native title claim group’. In such circumstances, in my view, the requirements of s. 190C(2) under this subsection would not be met—Doepel at [35] and [36].
Schedule A provides a description of the native title claim group. (I consider the merits of this description at s. 190B(3) below). I have considered this description as well as the application overall. There is nothing on the face of the application that leads me to conclude that the description of the native title claim group does not include all of the persons in the group, or that it is a subgroup of the native title claim group. 
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
The application contains all details and other information required by s. 61(3).
Part B provides the name and contact details for service of the applicant. 
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
The application contains all details and other information required by s. 61(4).
Schedule A provides a description of the native title claim group. 
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an entry in  the National Native Title Register, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
stating the basis on which the applicant is authorised as mentioned in (iv). 
 
The application is accompanied by the affidavit required by s. 62(1)(a).
The application is accompanied by seven affidavits made by each of the persons who comprise the applicant. Each of these affidavits, in my view, contains the requisite statements under this section. 
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
The application contains all details and other information required by s. 62(1)(b) because it does contain the details specified in ss. 62(2)(a) to (h), as identified in the reasons below.
Information about the boundaries of the area: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
The application contains all details and other information required by s. 62(2)(a).
Attachment B1 and Schedule B provide information describing the areas covered and not covered by the application. 
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
The application contains all details and other information required by s. 62(2)(b).
Attachment C1 provides a map of the application area. 
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
The application contains all details and other information required by s. 62(2)(c).
Schedule D provides a statement to the effect that no searches of the relevant kind have been conducted. 
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
The application contains all details and other information required by. 62(2)(d).
Schedule E provides a description of the native title rights and interests claimed. 
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application contains all details and other information required by s. 62(2)(e).
Schedules F and M and Attachment F1 contain a general description of the factual basis on which it is asserted that native title rights and interests claimed exist.
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
The application contains all details and other information required by s. 62(2)(f).
Schedule G provides a general statement regarding the activities said to be carried out in relation to the application area.
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
The application contains all details and other information required by s. 62(2)(g).
Schedule H provides a statement that ‘[a]s far as the Applicant is aware, there are no such applications or determinations’. 
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(h).
Schedule I and Attachment I provide information regarding s. 29 notices. 

Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
The application satisfies the condition of s. 190C(3).
Both my searches of the Register of Native Title Claims (Register) and the geospatial assessment confirm that there are no applications on the Register that cover any part of the application. 
Subsection 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Under s. 190C(4A), the certification of an application under Part 11 by a representative Aboriginal/Torres Strait Islander body is not affected where, after certification, the recognition of the body as the representative Aboriginal/Torres Strait Islander body for the area concerned is withdrawn or otherwise ceases to have effect. 
I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for the condition of s. 190C(4) to be satisfied. 
For the reasons set out below, I am satisfied that the requirements set out in s. 190C(4)(a) are met because the application has been certified by the only representative Aboriginal/Torres Strait Islander body that could certify the application—the North Queensland Land Council (NQLC).
In Doepel, the Court found that the Registrar’s task at s. 190C(4)(a) is simply ‘to be satisfied about the fact of certification by an appropriate representative body’—at [78]. 
I am not to inquire about the fact of authorisation but I do ensure that:
	the certifying body has power under Part 11 to make the certification; and 

the certification complies with s. 203BE(4)—Doepel at [80] and [81]. 
A certificate by NQLC accompanies the application at Attachment R9. The geospatial assessment, Schedule K of the application and the certificate each identify that NQLC is the only representative body for the entire application area. The certificate also states that NQLC is the representative body recognised under s. 203AD for the relevant region encompassing the application area—Attachment R9 at page 1.
The certificate is signed by NQLC’s Chief Executive Officer (CEO) and is dated ‘2012’. I note that, it appears an oversight has occurred in relation to the dating of the certificate. That is, no day or month in 2012 is included with the insertion of ‘2012’ above the CEO’s signature. Nonetheless, the year that the certification is made is still provided and there is nothing before me to indicate that the certification, dated 2012, is no longer current or effective. 
On the basis of the above, I am satisfied that the application has been certified by the only representative body for the application area and that it has the power to make the certification.
I now consider whether the certification by NQLC contains the information required by Part 11, with specific regard to s. 203BE(4). 
Section 203BE(4) requires that: 
	A certification of an application for a determination of native title by a representative body must:

(a)	include a statement to the effect that the representative body is of the opinion that the requirements of paragraphs (2)(a) and (b) have been met; and
(b)	briefly set out the body’s reasons for being of that opinion; and
(c)	where applicable, briefly set out what the representative body has done to meet the requirements of subsection (3). 
Paragraphs 203BE(2)(a) and (b) require that: 
	A representative body must not certify under paragraph (1)(a) an application for a determination of native title unless it is of the opinion that:

	all the persons in the native title claim group have authorised the applicant to make the application and to deal with matters arising in relation to it;

all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the other persons in the native title claim group.
Further, subsection 203BE(3) requires that:
	If the land or waters covered by the application are wholly or partly covered by one or more applications (including proposed applications) of which the representative body is aware, the representative body must make all reasonable efforts to: 

	achieve agreement, relating to native title over the land or waters, between the persons in respect of whom the applications are, or would be, made; and 

minimise the number of applications covering the land or waters. 

However, a failure by the representative body to comply with this subsection does not invalidate any certification of the application by the representative body. 
In my view, the certification by NQLC complies with the requirements of s. 203BE(4) for the following reasons:
	it contains the statements required by s. 203BE(4)(a), namely, that NQLC holds the opinions expressed in s. 203BE(2)(a) and (b)—Attachment R9 at page 1;

it briefly sets out the reasons for the body being of those opinions, as required by s. 203BE(4)(b)—Attachment R9 at pages 1 and 2; and
	it states that the application area is not covered by any other application and that NQLC does not intend to file any other applications that would overlap the application nor is NQLC aware of any intent by any other person to do so (and therefore I do not consider that s. 203BE(3) is applicable)—Attachment R9 at page 3.
It is clear that s. 190C(4)(a) does not empower me to ‘look behind’, or to question the merits of, the representative body’s certification—Doepel at [80] to [81] and Wakaman People 2 v Native Title Registrar and Authorised Delegate [2006] FCA 1198 at [31] to [32]. I am only to consider whether the certification meets the requirements for a valid certification under s. 203BE(4). 
In my view, the application is certified by the only representative body that could so certify and that certification contains the statements and information required by s. 203BE(4). As I am satisfied that s. 190C(4)(a) is met, it follows that the condition in s. 190C(4) is satisfied. 

Merit conditions: s. 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
The application satisfies the condition of s. 190B(2). 
In considering s. 190B(2), I have only assessed the information in the application—Doepel at [122].
Written description
Schedule B refers to Attachment B1 which contains a description of the external boundaries of the application. Schedule B also states that:

For the purposes of this Application land means land to the high water mark only.
This Application does not claim any areas of sea.
This Application does include some islands as specified in the “Attachments B1 and C1.

Attachment B1 contains a metes and bounds description dated 6 April 2001. The description references creeks, the Australian coastline, lot on plan, ridgelines, local government boundaries and coordinate points (Eastings and Northings) referenced to the Australian Geodetic Datum 1966 (AGD66) Australian Map Grid, Zone 55. Attachment B1 also specifies the islands that are included in the application area.

Schedule B further describes general areas that are excluded from the application area. 
Map
Attachment C1 contains a monochrome copy of a map titled ‘Mamu Native Title External Boundaries’. The date of the map is illegible. The map includes:
	the application area depicted by bold black outline and cross hachure;
	major rivers, creeks, ridgelines, roads and local government boundaries shown as black lines and labelled;
	relevant islands labelled;
	scale noted, northpoint, coordinate grid; and
	notes relating to the source, currency and datum of data used to prepare the map.

My assessment
I have considered all of the information provided in the application to identify the application area. I have also had regard to the geospatial assessment of the application area which found that:
The area covered by the application has not been amended or reduced. The area does not include any areas which have not previously been claimed in the original application.

The description and map are consistent and identify the application area with reasonable certainty.
I agree with the above assessment. I note that, regarding the general exclusions listed in Schedule B, I am satisfied that this information provides an objective mechanism to identify those areas within the external boundaries that are not covered by the application. 
In my view, on the basis of the information provided to describe the application area, I am able to sufficiently locate the areas covered and not covered by the application on the Earth’s surface. Accordingly, I am satisfied that s. 190B(2) is met. 
Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or

the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The application satisfies the condition of s. 190B(3).
As the application does not name the persons in the native title claim group, a consideration under subsection 190B(3)(b) is applicable. 
Doepel is authority that the focus of s. 190B(3)(b) is on:
	whether the application enables the reliable identification of persons in the native title claim group—at [51]; and

not on ‘the correctness of the description ... but upon its adequacy so that the members [sic] of any particular person in the identified native title claim group can be ascertained’—at [37].
Following Doepel, I have only considered the information contained in the application—at [16].  
At Schedule A, the native title claim group is described as follows:
Identity of the Native Title Claim Group

The Claim Group identifies as and is recognised by other Aboriginal groups in the area as "MAMU".

Membership of the Group 

All those person [sic] who are descendants of the following ancestors:
i. Bambun
ii. Paddy Brooks (Dungginyu)
iii. Paddy Brooks (Dungginyu) and Maggie
iv. Bombetta Wa-Way (aka Bombita, Bumbida, Betsy, Betty)
v. Charlie Deagon and Kitty
vi. Charlie Deagon and Jinny (aka Jenny, Jeanie)
vii. Emily Purcell/Deagon
viii. Nellie Deagon
ix. Polly Watson
x. Kitty Christmas
xi. Annie Innisfail
xii. Polly Armie (Armi)
xiii. Lizzie Romelo
xiv. William Weare
xv. Sandy Millay Millay
In Western Australia v Native Title Registrar [1999] FCA 1591 the Court observed that the relevant question in that case (regarding s. 190B(3)), was whether applying the specified criteria or ‘rules’ described the native title claim group sufficiently clearly so that it could be ascertained whether any particular person is in that group—at [67]. Carr J also stated that: 
It may be necessary, on occasions, to engage in some factual inquiry when ascertaining whether any particular person is in the group as described. But that does not mean that the group has not been described sufficiently...The Act is clearly remedial in character and should be construed beneficially—at [67]. 
In my view, the description at Schedule A provides a clear ‘rule’ for membership of the native title claim group. By making a factual inquiry into whether a particular person descends from any of the ancestors named in Schedule A, I consider that it would be possible to ascertain whether that person is a member of the native title claim group. 
I am satisfied that the description of the native title claim group is sufficiently clear and enables the reliable identification of persons in the claim group. 
Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
The application satisfies the condition of s. 190B(4).
The test at s. 190B(4) is whether the claimed native title rights and interests in the application are clear, understandable and have meaning—Doepel at [91], [92], [95], [98] to [101] and [123].  
Schedule E contains this description of the claimed native title rights and interests: 
The native title rights and interest claimed are those of and flowing from the right to exclusive possession, occupation, use and enjoyment of the claimed area as against the whole world, pursuant to the traditional laws and customs of the Claim Group.

Where the area is covered by a valid, previous non-exclusive possession act (s.23F) the Claim Group does not claim possession, occupation, use and enjoyment of the area to the exclusion of all others.
In my view, the description at Schedule E is clear, easy to understand and sufficient to allow the native title rights and interests claimed to be readily identified. Section 190B(4) is met. 
Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5).
I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn before reaching this decision.
The test at s. 190B(5)
For the application to meet s. 190B(5), I must be satisfied that a sufficient factual basis is provided to support the assertion that the claimed native title rights and interests exist and to support the particularised assertions in ss. 190B(5)(a) to (c). In Doepel, Mansfield J said that: 
Section 190B(5) is carefully expressed. It requires the Registrar to consider whether the `factual basis on which it is asserted’ that the claimed native title rights and interests exist `is sufficient to support the assertion’. That requires the Registrar to address the quality of the asserted factual basis for those claimed rights and interests; but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests. In other words, the Registrar is required to determine whether the asserted facts can support the claimed conclusions. The role is not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts—at [17].
This approach to s. 190B(5) was approved by the Full Court in Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC) at [82] to [85].
The test in s. 190A involves an administrative decision. It is not a trial or hearing of a determination of native title pursuant to s. 225, and therefore it is not appropriate to apply the standards of proof that would be required at such a trial or hearing. My task, therefore, is not to make findings about whether or not the claimed native title rights and interests exist. It is not my role to reach definitive conclusions about complex anthropological issues pertaining to the applicant’s relationship with their country as that is a judicial enquiry.
To that end, the Full Court has said that a ‘general description of the factual basis’ (as required by s. 62(2)(e)) could certainly be of a sufficient quality to satisfy the Registrar for the purpose of s. 190B(5). However, the Full Court also said that the ‘general description’ must be in sufficient detail to enable a genuine assessment of the application by the Registrar under s 190A and related sections, and be something more than assertions at a high level of generality’—Gudjala FC at [90] to [92].
Information considered
I have had regard to the following information in/accompanying the application:
	Schedule A—the claim group description which identifies ancestors of the group; 

Schedules F and M—that contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist; and
Attachment F1—which provides what appears to be extracted pages from an anthropological report named ‘Mamu Native Title Anthropological Overview’ (the anthropological report).
Reasons for  s. 190B(5)(a)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(a).
On this aspect of the factual basis, not criticised by the Full Court in Gudjala FC, Dowsett J directed that one must look for an association ‘between the whole group and the area’ but without the necessity for each member to have had an association at all times. There must also be material to support an association between the predecessors of the group and the claim area since sovereignty—Gudjala People #2 v Native Title Registrar [2007] FCA 1167 (Gudjala 2007) at [52] and Gudjala FC at [90] to [96]. 
There is an abundance of comprehensive factual information provided in the anthropological report which relates to the assertion under s. 190B(5)(a). Given the wealth of material before me, I do not reference all of it here but summarise below the kind of information that is available in support of the asserted association.
I refer firstly to the following extract that explains when first European contact occurred in relation to the application area: 
The European incursion into Mamu ancestral lands began in 1872 with the wreck of the Maria. The story is well known ... eight survivors of the larger raft were looked after by Mamu people at Cooper’s Point ... Dalrymple arrived at the bay in October 1873. After an extensive investigation of its suitability as a port, he proceeded north to explore the river, renaming it the Johnstone ... Dalrymple notes that on the North Johnstone River, a “bora ground afforded evidence of a large number of blacks in this locality”...—the anthropological report at folios 46 and 47.
The anthropological report provides a detailed overview of accounts by/about early explorers, historians, ethnographers, anthropologists, linguists and settlers, as well as records from government archives/other departmental records. This information describes the Mamu people’s ongoing association with the application area since it was first impacted by Europeans in the 1870s. The material describes the association of the claim group’s predecessors with reference to many specific locations situated across and bordering the application area as well as immediately surrounding the application area. These localities include Malanda, Russell River/Russell River country, Cooper Point, Herberton, North Johnstone River/North Johnstone River country, Millaa Millaa, Beatrice River, Tully River/Tully Gorge country, East Palmerston Cardwell, South Johnstone River/South Johnstone River Country, South Johnstone (town),  Goondi, Innisfail (previously Geraldton), Mourilyan, Mourilyan Harbour, Mena Creek, Liverpool Creek, Japoon, Silkwood, Murdering Point and Kurrimine. 
There are many particularised details that link the group’s predecessors to specific locations. I summarise below certain examples from the anthropological report:
	In 1874, it was recorded that on the North Johnstone River a ‘bora ground afforded evidence of a large number of blacks in this locality’—at folio 47.
	Between 1882 and 1886, an explorer made three trips into the North and South Johnston and Russell River country, relying heavily on Mamu track systems and recording Mamu living places and bora grounds. Current claimants remember their old people telling them that this particular explorer killed their ancestors. The explorer’s journals contain several mentions of death in his encounters with Mamu people during that time, from which I infer was during the explorer’s travel in the abovementioned river country region—at folios 43 and 44. 
	In 1885, the Native Police were called upon because Aboriginal people in the district were killing cattle. By the end of the decade, Aboriginal people were employed in sugar plantations at established camps at Mourilyan, Silkwood and along the Johnston River—at folio 48.
	In 1892, a recorded estimate of Aboriginal people in the district fluctuated between 800 and 1200 persons—at folio 48.
	During the early 1900s, many Aboriginal people worked in Innisfail (then Geraldton) and Mourilyan in the sugar industry as well as on banana plantations around Maria and Liverpool Creeks. In 1907, it was estimated that there was an Aboriginal population of about 350 people at Innisfail—at folios 48 and 49. 
	In 1914, it was observed that a Mamu man and his female relatives lived and belonged to the country in the Upper Johnston River area—at folio 45.
	In 1932, the South Johnstone Protector of Aboriginals provided reports on (Aboriginal) camps at Japoon, Fisher’s Creek, Johnstone River and Jordan Creek. At Silkwood, small groups of Aboriginal people were reported living in grass huts and fishing on the banks of creeks—at folios 49 and 50.

In 1934, a departmental census was taken of ‘full bloods’ in the region, finding 50 at Innisfail, 49 at South Johnstone and 12 at Silkwood—at folios 49 and 50.
	From 1921 to the 1960s, the arrival of the railway at Millaa Millaa (in 1921) enabled an economic boom on the southern tablelands and many Mamu people were involved with this (timber) industry—at folios 50 and 51.
	During 1938 to 1939, an anthropological fieldwork expedition gathered information on the territory of the Mamu, including where the specific territories of particular ‘hordes’ (local groups) of the Mamu were located. The identified areas fall within the application area—at folios 51 and 52.
	During the 1960s, a linguist’s field trips in the region also researched the social organisation and kinship systems of the Mamu. The linguist worked with elders that were all born about or before 1900. These informants described traditional life, organisation and territories as they had been told (by their elders) prevailed one hundred years ago. Mamu is the language primarily associated with the North and South Johnston River countries (a large proportion of in the application area) and affiliation with Mamu language and its territory distinguishes the claimant group from neighbouring groups—at folios 53 to 55.
The anthropological report also provides information pertaining to the [Clan names  – names deleted] family histories, as well details about Mamu elder [Elder 1 – name deleted]’s descent line. The information includes where/when identified current claimants and their ancestors (including apical ancestors identified in the claim group description at Schedule A) were born, the specific local countries of identified individuals/their families and where people worked and lived. These family histories contain particularised detail that describes the ongoing association by Mamu people and their predecessors to the application area since prior to/around the time of first European contact in the region—at folios 69 to 77.
For instance, the anthropological report describes that:
The [Clan name 1 – name deleted] have a strong affiliation with the area between Innisfail and Millaa Millaa. For example, a favoured place is at ... the mouth of Fisher Creek on the North Johnstone River. In the past, the [Clan name 1 – name deleted] often met up with the [Clan name 2– name deleted] family at [traditional word for site in application area]. [Ancestor 1 – name deleted]’ s grandson [Applicant 1 – name deleted] has spent a lot of time in the bush in the area between the North and South Johnston River...—at folios 75 and 76.
 
The [Clan name 3 – name deleted] family traces Mamu descent through [Ancestor 2 – name deleted], a woman born at ... (Innisfail) ... in 1904. [Ancestor 2 – name deleted] was brought up by the [Clan name 4 – name deleted] and married [Ancestor 3 – name deleted] in Innisfail. Most of [Ancestor 3 – name deleted] and [Ancestor 2 – name deleted]’s [sic] descendants lived or live in Innisfail ... The senior [Clan name 3 – name deleted] Elder, [Elder 2 – name deleted], was born at Innisfail in 1928 and lives there to this day—at folio 77.
In addition, the anthropological report lists nine specific Mamu bora ground sites in the application area, including their locations and special features/events linking people to the bora grounds. For example, certain deceased claimants are buried at particular sites and it is described that ‘the last Johnstone River blacks held their last corroboree’ at a particular bora ground before the block was cleared. One identified claimant is described as having ‘ritually fought for the hand of his wife’ at another particular bora ground. The report also provides details about the claim group’s traditional laws and customs relating to Mamu bora grounds—at folios 66 to 68. 
The application at Schedules F and M also provides information in support of the asserted current association by the native title claim group with the application area (noting that Schedule M appears to provide a summarised/briefer version of information that is also found in the anthropological report). For example:
[Ancestor 4 – name deleted] takes his children and grandchildren camping and fishing on country and teaches them the lore of the family as taught to him by his father [Ancestor 5 – name deleted] and grandmother, [Ancestor 11 – name deleted];
elder [Applicant 1 – name deleted] takes young Mamu into their country to show them the lore, culture and laws of being a Mamu...—at Schedule F.

The [Clan name 4 – name deleted] and [Clan name 5 – name deleted] family trace Mamu descent through Bumbida who was from the area around Silkwood. The descendants have lived on Mamu country their whole lives and retain stories that their ancestors lived at Murdering Point on Kurrimine Beach ... The [Clan name 1 – name deleted] family trace their Mamu descent to Bambun (or Polly) ... The descendants have continued to live and work in the Millaa Millaa and Innisfail region ... [Elder 1 – name deleted] traces Mamu descent through a Mamu woman on Dugulbarra country named [Ancestor 12- name deleted], he has lived his whole life in Mamu country and lives in Milla Milla [Millaa Millaa] ... The [Clan name 6 – names deleted] families are traditionally associated with the Jordan Creek country ... and despite removals they have lived continuously in Mamu country...—at Schedule M.
Does the factual basis support the assertion that the native title claim group have, and the predecessors of those persons had, an association with the application area?
I have had regard to all of the information before me that relates to the assertion at s. 190B(5)(a)—the bulk of which is contained in the anthropological report. In my view, there is sufficient factual information available to support this assertion. 
I understand that the application area was first impacted by Europeans in the 1870s. Thus, if I can be satisfied that there is sufficient factual basis to support the assertion that the claim group’s predecessors have had an association with the area since this time, then, in my view, I can reasonably infer that the claim group’s predecessors have had an association with the area since sovereignty.   
In my view, there is sufficient material that supports the assertion that the claim group’s predecessors were in occupation of the application area when the first Europeans arrived in the region in the 1870s. I also consider that there is much detailed material linking identified claimants and their families/ancestors to particular localities in/immediately surrounding the application area between the 1870s to the present time. Based on the information before me, it appears that the Mamu continued to live on their country despite settlement and industrial development in the area. It is explained that many Mamu people worked in the region’s various industries, enabling them to remain on their country. 
Further, in my view, there is a sufficient factual basis for the asserted link between the claim group and its predecessors, and that demonstrates the whole claim group’s continued association with the application area over the period since sovereignty. I refer, for instance, to the dates and locations provided for key events such as births, deaths and marriage in the histories of the identified families in the anthropological report. Having regard to all of the available information, I am able to build up a picture over time of the ongoing association of the Mamu people with the application area from the 1870s until the present day.
I am satisfied there is a sufficient factual basis in support of the assertion that the claim group and its predecessors, as a whole, have had an association with the application area since sovereignty. 
Reasons for s. 190B(5)(b)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(b).
This subsection requires that I be satisfied that there is a sufficient factual basis in support of the assertion that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claimed native title rights and interests.
In Gudjala 2007, Dowsett J outlined his understanding of the principles drawn from Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 (Yorta Yorta) in order to examine the factual basis provided in support of the assertion at s. 190B(5)(b) (and similarly at s. 190B(5)(c)). In his Honour’s summary of those relevant passages from Yorta Yorta, Dowsett J also recognised the importance of understanding the meaning attributed to ‘native title’ pursuant to s. 223 of the Act—Gudjala 2007 at [26]. These aspects of the decision by Dowsett J were not criticised by the Full Court in Gudjala FC at [90] to [96].
Dowsett J’s examination of Yorta Yorta led him to form the view that a necessary element of this aspect of the factual basis is the identification of the relevant Indigenous society at the time of sovereignty or, at the very least, the time of first contact. Once identified, it follows that the factual basis must reveal the existence of laws and customs with a normative content that are associated with that society. That is, that the factual basis be capable of providing support for an asserted ‘relationship between the laws and customs now acknowledged and observed in a relevant Indigenous society, and those which were acknowledged and observed before sovereignty’—Gudjala 2007 at [26], [66] and [81].
There is substantial material provided to describe the laws and customs of the claim group, including in support of the assertion that they are ‘traditional’ in the Yorta Yorta sense. I reference below certain information that I have considered in coming to my views at this subsection. 
I note that, in my consideration at s. 190B(5)(a), I have already formed the view that there is sufficient information in support of the assertion that the predecessors of the claim group were in occupation of the application area at the time of first European contact in the 1870s. Thus, I consider that some of the material I have referenced above at s. 190B(5)(a) also provides support for the applicant’s assertion under this subsection.
Based on the information before me, I summarise below my understanding of key aspects of the claim group’s asserted traditional laws and customs.
Mamu Creation
The Mamu understand that their ancestors are descended from generations of forbears whose ancestors were ‘placed’ in Mamu country in the Creation. ‘The affiliation of the ancestors and their descendants with Mamu country, being in its nature religious, is immutable and eternal and binding’ on the current native title claim group—the anthropological report at folio 58.
Intra-group authority
The native title claim group is made up of five clans that each speak for different parts of Mamu country. The application identifies each of the five clan names. Other people, including people from other Mamu clans can only enter and use a clan’s local country with the permission of its clan members. Each clan must, under the claim group’s laws, look after its local country and respect other clans’ countries—the application at Schedule F.
While the Mamu people are a single body ‘with undifferentiated connection to the whole of its territory’, as mentioned above, the Mamu are also affiliated to their country on local scales. The five barra Traditional words describing significant local geomorphic/ecological features—the anthropological report at folio 64.  named countries (each belonging to one of the claim group’s five clans) are the main forms of territorial affiliation by particular family groups. All Mamu family groups recognise four senior elders [Elder 3 – name deleted], [Elder 4 – name deleted], [Elder 1 – name deleted] (deceased) and [Elder 5 – name deleted] and vest in them the traditional authority for making major decisions which affect the whole of Mamu country. Where a matter pertains to a particular localised country, the presence of the relevant affiliated families and elders is critical. If these rules are not followed, a decision can be prevented from being made. Only families affiliated with particular barra-named countries can speak for that country. A specific example is described which related to the Palmerston canopy walkway negotiations with the Johnstone Shire Council, where decisions could not be made because particular descent groups were not effectively represented—the anthropological report at folios 58 to 60.
Rights to country and social identities
In accordance with the claim group’s laws, ownership rights to country are passed on generationally within families. Mamu people recognise kinship relationships which include instances where a person is ‘given’ to a family, or adoption. Thus, ‘bloodlines’ are understood by the Mamu in terms of social kinship and not biological inheritance. Families are socially recognised groupings formed around kinship relationships to focal ancestors and the genealogical links that flow from them to the present generation—the anthropological report at folios at 61 and 62.
Further, Mamu people use an animal totem system where certain animals must be treated in particular ways. This system identifies different claimants by virtue of their birth and ‘Mamu sub-group membership’—the application at Schedule F.
Bora grounds
Bora grounds are critical to the Mamu people in their maintenance of identity, transmission of laws and customs and custodianship of country. As I have referred to above at s. 190B(5)(a), the available information identifies nine particular bora ground sites in the application area.
It is explained that bora ground sites (noting that some bora grounds have been destroyed) were traditionally used for passing on laws, initiating boys and resolving disputes. The transmission of laws and customs is thus an integral function of being in certain sacred places on country. The Mamu have also buried their dead on or near bora grounds to maintain the continued authority of particular elders with sacred places. The knowledge of bora grounds is an important component of how the Mamu recognise that particular country belongs to them. It is ‘speculated that there were at least two types of bora grounds’. One type was characteristically located on the borders between two tribal polities. These sites served as meeting places and places where trade, marriage, dissemination of news, dispute resolution and shared religious responsibilities could occur. Another type of bora ground was located more in the heartland of localised countries, being places where the distinct, unique laws of localised groups were revealed and passed on to initiates. These were also grounds where people sought to be buried. 
The current claimants’ maintenance of knowledge on bora grounds/bora ground sites continues to anchor the claim group to their country—the anthropological report at folios 66 to 68.
Generational transmission of laws and customs
As I have referred to above at s. 190B(5)(a), the anthropological report provides detailed family histories in relation to identified Mamu family groups, including with reference to each group’s ‘focal ancestor’. These family histories describe how current families of the native title claim group are descended from ancestors (listed as apical ancestors in Schedule A) born before or around the time of first European contact in the application area. The family histories also specify which of the five Mamu clans each family belongs to, by virtue of which localised country their focal ancestor came from. There is information provided in support of how country, laws and customs have been generationally passed down through clan families from their ancestors until the present time—at folios 69 to 77. 
For example, the following information is given in relation to the [Clan name 7 – name deleted] family and the (deceased) elder, [Elder 1 – name deleted]’s descent line:
The [Clan name 7 – name deleted] are the descendants of a Dulgubarra Mamu man named ... [His] daughter ... was born at Jordan Creek between 1860 and 1890. In 1905 she had a son by [Ancestor 7 – name deleted] ... called [Ancestor 8 – name deleted] ... born ... on Jordan Creek ... [[Ancestor 8 – name deleted] was given by his mother to her sister but it was [Ancestor 8 – name deleted]’s grandfather who reared him]...

[Details are provided explaining the forced removal of [Ancestor 8 – name deleted] to Palm Island in 1928.]

[In 1967, [Ancestor 8 – name deleted]] moved back to Mamu country to work ... at East Palmerston, where he lived until his death until 1991 ... Despite their displacement from Mamu country, the [Clan name 7 – name deleted]’s [sic] status as Dulgubarra people is universally recognised by other Mamu people. As far as Mamu traditional law is concerned, they retain full recognition of their rights as traditional owners.

By all accounts, [Ancestor 8 – name deleted] possessed an immense knowledge of Mamu language, geography, custom and story. Tindale recorded a large amount of material with [Ancestor 8 – name deleted] on Palm island in 1963 ... [Ancestor 8 – name deleted] learned much of his knowledge through [his grandfather who had reared him] ... Through the articulation of his stories, songs and narratives of place, [Ancestor 8 – name deleted] and others like him maintained a continuity of connection to country despite incarceration on Palm Island—the anthropological report at folios 69 to 70.

[Elder 1 – name deleted] traces Mamu descent through a Mamu woman from Dulgubarra country named [Ancestor 12 – name deleted]. His mother was one of [Ancestor 12 – name deleted]’s daughters called [Ancestor 9 – name deleted]. His father [Ancestor 10 – name deleted] ... was born at Jordan Creek, but worked for people called [Person 1 – name deleted] at Ravenshoe for a while. [Elder 1 – name deleted] has lived his whole life on Mamu country; at present he lives in Millaa Millaa.

[Elder 1 – name deleted] is one of the elders most knowledgeable in Mamu culture and history. He has an encyclopaedic knowledge of story places and sacred associations of much of Mamu country. He has been a teacher of several younger Mamu people, including [Clan group member 1 – name deleted] and [Clan group member 2 – name deleted]—the anthropological report at folio 76.
Does the factual basis support the asserted existence of traditional laws acknowledged by, and traditional customs observed by, the native title claim group?
Based on all of the available material, I consider that there is sufficient information to support the assertion in s. 190B(5)(b). Firstly, in my view, there are sufficient details in support of the assertion that prior to/at the time of first European contact in the region, the Mamu people formed a single society in occupation of the application area and united through shared normative laws and customs that governed that society. The material also shows that the majority of the apical ancestors listed in Schedule A belonged to localised clan countries in the application area prior to or around the time it was first impacted by Europeans.
Altogether, there is sufficient material before me that reveals the content of the claim group’s system of laws and customs with a strong emphasis on inter-generational transmission of laws and customs via localised clan families/kinship groups that descend from the apical ancestors named in Schedule A. It would appear that the rules surrounding decision-making and speaking for localised clan countries continue to be closely followed. The material also demonstrates the critical importance of the authority vested in the claim group’s elders when making major decisions affecting all Mamu people/Mamu country, as well as in the authority of elders/recognised clan families in matters pertaining to localised countries. 
Having regard to the details provided in the histories of current Mamu families and the comprehensive historical, ethnographic and anthropological information provided about the Mamu since the 1870s, I consider that, together, this information provides support for the asserted generational transmission of laws and customs. The available material also describes that particular identified claimants continue to teach their children and grandchildren about Mamu laws and customs on country, as taught to them by their parents and grandparents.   
In my view, therefore, there is sufficient information to support the assertion that the claimants’ current laws and customs are rooted in the laws and customs of their pre-sovereignty ancestors.
I am satisfied that there is a sufficient factual basis to support the assertion that there exist traditional laws acknowledged by, and customs observed by, the native title claim group that give rise to the claim to native title rights and interests. 
Reasons for s. 190B(5)(c)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(c).
In my view, the assertion in subparagraph (c) is also referrable to the second element of what is meant by the term ‘traditional laws and customs’ in Yorta Yorta, namely, that the native title claim group have continued to hold their native title rights and interests by acknowledging and observing the traditional laws and customs of a pre-sovereignty society in a substantially uninterrupted way—Yorta Yorta at [47] and also at [87].
Having regard to the material that I have considered above in relation to ss. 190B(5)(a) and (b), I am of the view that the information before me provides support for the assertions that:
	there was a society that existed at sovereignty that observed traditional laws and customs from which the identified existing laws and customs were derived and were traditionally passed to the current claim group; and

that there has been a continuity in the observance of traditional law and custom going back to sovereignty or at least European settlement—Gudjala 2007 at [82].
I note that, the material before me does provide information about some claimants having been forcibly removed from Mamu country to Palm Island. However, I am of the view that there is sufficient information to support the assertion that such claimants continued to acknowledge and observe their traditional laws and customs in a substantially uninterrupted way, including returning to Mamu country as soon as they were able to (when they were no longer incarcerated).
I am satisfied that there is a sufficient factual basis to support the assertion at s. 190B(5)(c). 
Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be established, prima facie, are identified in my reasons below.
The test at section 190B(6)
In Doepel, Mansfield said the following about the nature of the test at s. 190B(6):
It is a prima facie test and ‘if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis’—at [135].  

It involves some ‘measure’ and ‘weighing’ of the factual basis and imposes ‘a more onerous test to be applied to the individual rights and interests claimed’—at [126], [127] and [132]. 
Following Doepel, I am of the view that I must examine the asserted factual basis provided against each individual right and interest claimed to determine if I consider, prima facie, that they:
(i) exist under traditional law and custom in relation to any of the land or waters under claim 
In my view, the definition of ‘native title rights and interests’ in s. 223(1) and relevant case law must guide my consideration of whether, prima facie, an individual right and interest can be established.  I refer to my discussion above at s. 190B(5) regarding the authority provided by Yorta Yorta in relation to what it means for rights and interests to be possessed under the traditional laws and customs of the native title claim group. 
It is not my role to decide whether the asserted factual basis will be made out at trial. My task is to consider whether there is any probative factual material that supports the existence of each individual right and interest. I note that, provided some rights and interests can be established, prima facie, then the requirements of this will be met. An element of that task requires that I consider whether there is some material which supports, prima facie, the existence of the claimed rights and interests under the traditional laws and customs acknowledged and observed by the claim group. 
(ii) are native title rights and interests in relation to land or waters (s. 223(1))
I am of the view that the condition of s. 190B(6) requires that I consider whether a claimed right can amount to a ‘native title right and interest’ as defined in s. 223(1), having regard to relevant case law. In particular, I note that the decision in Western Australia v Ward [2002] HCA 28 (Ward HC) is authority that a ‘native title right and interest’ must be ‘in relation to land or waters’.  Therefore, it is my view that any rights which clearly fall outside the scope of the definition of ‘native title rights and interests’ in s. 223(1) cannot be established, prima facie.
I note that, in my view, I consider that each of the claimed rights and interests in Attachment E to be in relation to land or waters. 
(iii) have not been extinguished over the whole of the application area 
There is now considerable settled case law relating to extinguishment which I understand to be relevant when examining each individual claimed right and interest. For example, Ward HC is authority that if there is evidence that the application area is or was entirely covered by a pastoral lease, I could not (unless ss. 47–47B applies) consider exclusive rights and interests to be established, prima facie.
I note, however, that having regard to the statement by Mansfield J in Doepel (at [135]) extracted above, it is not for me to resolve disputed questions of law (such as those about extinguishment or the applicability or otherwise of ss. 47 to 47B) in considering whether the claimed rights are prima facie established under s. 190B(6).
The native title rights and interests claimed in the application
At Schedule E, the applicant claims the following native title rights and interests:
The native title rights and interests claimed are those of and flowing from the right to exclusive possession, occupation, use and enjoyment of the claimed area as against the whole world, pursuant to the traditional laws and customs of the Claim Group.

Where the area is covered by a valid, previous non-exclusive possession act (s.23F) the Claim Group does not claim possession, occupation, use and enjoyment of the area to the exclusion of all others.
Having regard to the description of the native title rights and interests claimed, it is my view that these rights and interests are subsumed in the global right of ‘exclusive possession’, a term that has been defined by the settled case law. 
In Griffiths v Northern Territory [2007] FCAFC 178 (Griffiths), the Full Court discussed what is required to prove the existence of exclusive rights and interests:
... the question of whether the native title rights of a given native title claim group include the right to exclude others from the land the subject of their application does not depend upon any formal classification of such rights as usufructuary or proprietary. It depends rather on consideration of what the evidence discloses about their content under traditional law and custom (emphasis added). It is not a necessary condition of the existence of a right of exclusive use and occupation that the evidence discloses rights and interests that "rise significantly above the level of usufructuary rights"— at [71]. 
The Full Court in Griffiths indicates that what is required to prove exclusive rights is to show how, under its traditional laws and customs, the group may effectively ‘exclude from their country people not of their community’, including by way of ‘spiritual sanction visited upon unauthorised entry’ and as the ‘gatekeepers for the purpose of preventing harm and avoiding injury to country’—at [127]. The Full Court also stated that it is:
... important to bear in mind that traditional law and custom, so far as it bore upon relationships with persons outside the relevant community at the time of sovereignty, would have been framed by reference to relations with indigenous people (emphasis added)—at [127].
I am also guided in my consideration by the decision in Ward HC, which held that it is those rights under traditional law and custom to be asked permission to enter land, and to ‘speak for country’, that are expressed in common law terms as a right to exclusive possession—at [88].
Do I consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established?
As I have discussed above, the applicant claims the global right of exclusive possession.  Therefore, while the condition in s. 190B(6) will be satisfied so long as at least one of the native title rights claimed in an application can be prima facie established, in this case, I must consider that the only claimed right to exclusive possession can be prima facie established, for the application to satisfy this condition.   
In considering the requirements of this section, I have referred to my conclusions above at s. 190B(5)(b). That is, that I am satisfied that the applicant has provided a sufficient factual basis to support the assertion that there exist traditional laws acknowledged, and customs observed, by the claim group that give rise to the claimed native title rights and interests. 
In my view, there is sufficient information before me in support of the claimed right to exclusive possession. I set out below examples of the kind of information that I consider supports, prima facie, the existence of the claimed right to exclusive possession.
... Mamu People ... is made up of five clans. The five clan groups [names of five clan groups] each speak for different parts of Mamu country ... Other people, including other Mamu people from other clan groups, can only enter and conduct activities such as hunting and fishing on the land of a particular clan group with the permission of the members of that clan. Each clan group has an obligation under traditional law to look after its country, and to respect the country of others ... Only Mamu people could speak for Mamu country. This meant that decisions affecting the land had to be reached by the family group who came from that area ... If the matter affected all Mamu lands the Mamu people would hold a corroboree to decide by consensus what should be done...—the application at Schedule F.

Members and people of other tribes are strictly forbidden to enter into another tribal area. And trespassing is severely punished and can sometimes, lead to enmities between tribes lasting as much as a year... One of the most serious crimes an Aborigine can commit, is to trespass into another tribal area. Death is waiting for him behind every bush. The whole tribe will be on the lookout, having heard about such incredible crime as a stranger daring enough to cross their borders—the anthropological report at folios 45 and 46.

Knowledge of bora grounds and their history is an important component of the Mamu people’s assertion of unique proprietary interest in country. That is, their special and in depth knowledge of bora grounds affirms that the country is Mamu country. Protecting important spiritual sites such as bora grounds from further disturbance, from desecration (inadvertent or otherwise) or obliteration, represents one of the most important ways in which the Mamu ... attempt to assert their custodial and proprietary rights over country—the anthropological report at folios 67 and 68.

One recent manifestation of Aboriginal law in which Mamu people were clearly accorded the status of traditional owners was the boundary workshop of on [sic] 30 March 2001 [attended by elders of the Mamu and those of four adjacent neighbouring groups]. The recognition of exclusive possession as of right – or the right to speak for country – was implicit in everything that was done. For example, in making boundary delineations, Mamu and the other tribes acknowledged that the [sic] each tribe possessed in itself the exclusive right to “speak for” or act on behalf of the country within its boundary ...—the anthropological report at folio 78.
On the basis of the information before me I consider that, prima facie, the claimed right to exclusive possession can be established. Accordingly, s. 190B(6) is satisfied.  
Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
The application satisfies the condition of s. 190B(7).
This section requires that the evidentiary material be capable of satisfying the Registrar of a particular fact(s), specifically that at least one member of the claim group ‘has or had a traditional physical connection’ with any part of the application area. While the focus is necessarily confined, as it is not commensurate with that of the Court in making a determination, it ‘is upon the relationship of at least one member of the native title claim group with some part of the claim area’—Doepel at [18]. 
I also understand that the term ‘traditional,’ as used in this context, should be interpreted in accordance with the approach taken in Yorta Yorta—Gudjala 2007 at [89]. In interpreting connection in the ‘traditional’ sense as required by s. 223 of the Act, the members of the joint judgment in Yorta Yorta stated that: 
[T]he connection which the peoples concerned have with the land or waters must be shown to be a connection by their traditional laws and customs … ”traditional” in this context must be understood to refer to the body of law and customs acknowledged and observed by the ancestors of the claimants at the time of sovereignty—at [86].   
In my view, there are many examples within the material before me that demonstrate the required traditional physical connection of at least one member of the native title claim group. I refer to the following extracts which demonstrate the kind of information that I have considered in deciding that the condition in s. 190B(7) is satisfied:
[Elder 1 – name deleted] traces Mamu descent through a Mamu woman from [traditional word] country named [Ancestor 12 – name deleted]... [Elder 1 – name deleted] has lived his whole life on Mamu country: at present he lives in Millaa Millaa. [Elder 1 – name deleted] is one of the elders most knowledgeable in Mamu culture and history. He has an encyclopaedic knowledge of story places and sacred associations of much of Mamu country. He has been a teacher of several younger Mamu people, including...—the anthropological report at folio 76.

...[Ancestor 4 – name deleted] takes his children and grandchildren camping and fishing on country and teaches them the lore of the family as taught to him by his father [Ancestor 5 – name deleted] and grandmother, [Ancestor 11 – name deleted];

...elder [Applicant 1 – name deleted] takes young Mamu into their country to show them the lore, culture and laws of being a Mamu...—the application at Schedule F. 
Subsection 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If:
	a previous exclusive possession act (see s. 23B) was done in relation to an area; and

either:
	the act was an act attributable to the Commonwealth; or

the act was attributable to a State or Territory and a law of the State or Territory has made provision as mentioned in s. 23E in relation to the act;
a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s. 23F) was done in relation to an area; and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a State or Territory and a law of the State or Territory has made provision as mentioned in s. 23I in relation to the act;
a claimant application must not be made in which any of the native title rights and interests claimed confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection (2) or (3) does not apply to an application if:

	the only previous exclusive possession act or previous non-exclusive possession act concerned was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made; and

the application states that section 47, 47A or 47B, as the case may be, applies to it.
The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by looking at each part of s. 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.
Reasons for s. 61A(1)
Section 61A(1) provides that a  native title determination application must not be made in relation to an area for which there is an approved determination of native title. 
In my view the application does not offend the provisions of s. 61A(1). 
Both the geospatial assessment and my own searches of the application area confirm that there are no determinations of native title in relation to the application area.
Reasons for s. 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply.
In my view the application does not offend the provisions of s. 61A(2). 
Schedule B includes statements to the effect that the application excludes areas covered by previous exclusive possession acts—as that term is defined by s. 23B. Schedule B also includes a statement that where extinguishment is to be disregarded under ss. 47(2), 47A(2) or 47B(2), the application does not exclude such areas.  
Reasons for s. 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, unless the circumstances described in s. 61A(4) apply. 
In my view, the application does not offend the provisions of s. 61A(3).
At Schedule E of the application it is made clear that ‘[w]here the area is covered by a valid, previous non-exclusive possession act (s.23F) the Claim Group does not claim possession, occupation, use and enjoyment of the area to the exclusion of all others’.
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or
	the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
	in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.

Reasons for s. 190B(9)(a):
The application satisfies the subcondition of s. 190B(9)(a).
At Schedule Q of the application, it is made clear that no claim is made to ownership of minerals, petroleum or gas wholly owned by the Crown.
Reasons for s. 190B(9)(b)
The application satisfies the subcondition of s. 190B(9)(b).
The application at Schedule P states that the application ‘does not include any offshore areas’. 
At Schedule B, it is clarified that the application does not claim any areas of sea but does include some islands. The applicant also makes clear at Schedule B that any land claimed by the application means land to the high watermark only. Therefore, although the application does include offshore islands, I do not consider that any native title rights and interests are claimed over waters in an offshore place.
Reasons for s. 190B(9)(c)
The application satisfies the subcondition of s. 190B(9)(c).
There is nothing before me to indicate that any of the claimed native title rights and interests have otherwise been extinguished. 

 [End of reasons]




