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Introduction
This document sets out my reasons, as a delegate of the Native Title Registrar (the Registrar), for the decision to accept the application for registration pursuant to s. 190A of the Act. 
Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cwlth) which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. Please refer to the Act for the exact wording of each condition. 
Registration test
The Registrar of the Federal Court of Australia (the Court) gave a copy of the Darumbal People amended claimant application to the Registrar on 13 August 2012 pursuant to s. 64(4) of the Act. This has triggered the Registrar’s duty to consider the claim made in the application under s. 190A of the Act.
On 29 October 2012, the applicant filed in the Court ‘revised’ affidavits sworn by each of the persons comprising the applicant in relation to the matters required of s. 61(1)(a). These were the subject of a Court Directions Hearing on 16 November 2012 at which orders were made to uplift and replace the original affidavits with the revised.
I am satisfied that neither subsection 190A(1A) nor subsection 190A(6A) apply to this claim and Attachment A sets out my reasons. Therefore, in accordance with subsection 190A(6) I must accept the claim for registration if it satisfies all of the conditions in ss. 190B and 190C of the Act. This is commonly referred to as the registration test.
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included among the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Pursuant to ss. 190A(6) and (6B), the claim in the application must be accepted for registration because it satisfies all of the conditions in ss. 190B and 190C. A summary of the result for each condition is provided at Attachment B.
Application overview
On 26 July 2012, the Court ordered the combination of two currently registered Darumbal People applications: QC97/21—Darumbal People—QUD6131/98 and QC99/1—Darumbal People #2—QUD6001/99. Both applications were last considered for registration in 2000 and 1999 respectively. The lead application is now the amended application before me, having the Federal Court identifier, QUD6131/98.
At the same time as ordering the combination, the Court considered a change to the description of the native title claim group and replaced the applicant pursuant to an application under s. 66B. It is the newly comprised group and replacement applicant that brings the combined (amended) application before me for consideration under s. 190A(1).
The area of the application covers the land and waters and coastal areas of Queensland’s Capricorn Coast, and includes the regional centre of Rockhampton in the south of the claim area.
Information considered when making the decision
Subsection 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I have followed Court authority and have only considered the terms of the application itself in relation to the registration test conditions in s. 190C(2) and ss. 190B(2), (3) and (4)—see Northern Territory v Doepel (2003) 203 ALR 385; [2003] FCA 1384 (Doepel) at [16].
Attachment C of these reasons lists all of the information and documents that I have considered in reaching my decision.
I have not considered any information that may have been provided to the Tribunal in the course of the Tribunal:
	providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK;

undertaking its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’. Further, mediation is private as between the parties and is also generally confidential (ss. 94K and 94L of the Act).
Unsolicited third party submission
On 7 October 2012, the Tribunal case manager for this matter advised me that she was aware of correspondence and material submitted by a third party in relation to the Darumbal application in April 2012 (prior to the filing of the amended application). On 9 October 2012, under my instruction, the case manager wrote to the third party requesting they make a submission as to why they believe it appropriate that I consider the material for the purposes of the registration of the amended Darumbal application. On 11 October 2012, the third party advised the case manager that they no longer wished to pursue the making of submissions in relation to the registration test. I have therefore not had regard to the correspondence and material provided by the third party in April 2012.
Additional information provided by the applicant
The representative for the applicant, Queensland South Native Title Services, provided submissions and additional material in relation to certain conditions of the registration test:
	27 September 2012 in relation to the conditions at ss. 190B(5), 190B(6), 190B(7), 190C(4)(a);

22 October 2012 in relation to the conditions at ss. 62(1)(a), 190C(4); and
23 October 2012 in relation to the condition at s. 190C(4).

Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way.
In my view, the applicant is entitled to an opportunity to comment in relation to any submissions made or information provided to the Registrar which is potentially adverse to the application being accepted for registration. As I have received no such adverse information, there have been no procedural fairness requirements pertaining to the applicant.
In my view, the State of Queensland (the state government) is a person to whom procedural fairness is owed if it appears that the application may be accepted for registration—see Western Australia v Native Title Registrar and Belotti (1999) 95 FCR 93; [1999] FCA 1591 (WA v Registrar) at [29], [31]–[38]. The state government’s right to procedural fairness is supported by provisions of the Act, particularly s. 190A(3)(c) (which requires the Registrar to have regard to information supplied by the state/territory government to the extent it is reasonably practicable to do so).
On 20 August 2012, the state government was informed of the proposed decision timeframe and invited to comment in relation to the registration testing of the amended application. The state government confirmed on 23 August 2012 that it would not make any submissions or comment in relation to the claim.
The additional material provided by the applicant was forwarded to the state government on 25 October 2012 in accordance with the Registrar’s procedural fairness obligations. The state government confirmed on 7 November 2012 that it would not be providing any comment in relation to this additional material.

Procedural and other conditions: s. 190C
Subsection 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons below. 
In reaching my decision for the condition in s. 190C(2), I understand that this condition is procedural only and simply requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. This condition does not require me to undertake any merit or qualitative assessment of the material for the purposes of s. 190C(2)—Doepel at [16] and also at [35]–[39]. In other words, does the application contain the prescribed details and other information? 
It is also my view that I need only consider those parts of ss. 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the application.  I am also of the view that I do not need to consider the requirements of s. 61(5).  The matters in ss. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees, in my view, are matters for the Court. They do not, in my view, require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s. 190C(2), as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
Turning to each of the particular parts of ss. 61 and 62 which require the application to contain details/other information or to be accompanied by an affidavit or other documents:
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
The application contains all details and other information required by s. 61(1). 
The nature of the task at s. 190C(2) is limited to a consideration of whether the application sets out the native title claim group in the terms required by s. 61(1) and as such, the task does not require me to look beyond the contents of the application itself. In assessing the Darumbal amended application and whether it contains the details and information required by s. 61(1), I am not entitled to undertake a merit assessment to determine if I am satisfied whether the native title claim group described in the application before me is the correct native title claim group. That said, in seeking to verify that an application contains all the details and information required by ss. 61 and 62, I do ensure that a claim ‘on its face, is brought on behalf of all members of the native title claim group’ as that term is defined in s. 61(1)—Doepel at [35] to [37], [39] and [47]. 
Part A of the application contains the information regarding persons authorised to make this application, listing the names of the applicants, and providing details regarding their authorisation by the native title claim group. Schedule A of the application contains a description of the native title claim group as comprising the descendents of 14 persons (the named apical ancestors).
There is nothing on the face of the application that leads me to conclude that the description of the native title claim group may exclude any persons from the group. The description does not otherwise indicate that this may be a subgroup of the native title claim group. 
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
The application contains all details and other information required by s. 61(3).
Part B of the application states on page 19 the name and address for service of the persons who are the applicant.
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
The application contains all details and other information required by s. 61(4).
Schedule A provides a description of the persons in the group.
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an entry in  the National Native Title Register, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
stating the basis on which the applicant is authorised as mentioned in (iv). 
 
The application is accompanied by the affidavit required by s. 62(1)(a).
When the amended application was filed it was accompanied by affidavits from each of the six persons who comprise the applicant. All were signed by each deponent and witnessed and specifically make all the statements required of subparagraphs (i), (ii), (iii) and (v).
On 19 October 2012, the applicant was advised that it was my view that the requirement of paragraph (iv) was not sufficiently addressed by the paragraphs 5, 6 and 7 in each of the s. 62(1)(a) affidavits. That is, the deponents did not make the explicit statement in their affidavits ‘that the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation it’.
In my view, the statements in these paragraphs did not have the necessary quality required by subparagraph 62(1)(a)(iv), namely, ‘the applicant is authorised by all the persons in the native title claim group ...’. In my view, it is not the same thing for the applicant to state that members of the claim group attended authorisation meetings’ or that they ‘were authorised ...  as a result of an authorisation meeting’.
On 29 October 2012, the applicant filed in the Court ‘revised’ affidavits that make the statement required by s. 62(1)(a)(iv) at paragraph 7. These were provided to the Registrar by the Court on 7 November 2012 and were the subject of a Court Directions Hearing on 16 November 2012 at which orders were made to uplift and replace the original affidavits with the revised.
Each of the six persons comprising the applicant have therefore sworn an affidavit pursuant to s. 62(1)(a)—all are signed by each deponent and witnessed and specifically make all the statements required of paragraphs (i), (ii), (iii), (iv) and (v).
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
The application contains all details and other information required by s. 62(1)(b). 
The application does contain the details specified in ss. 62(2)(a) to (h), as identified in the reasons below.
Information about the boundaries of the area: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
The application contains all details and other information required by s. 62(2)(a).
Attachment B1 to the application contains a description of the external boundaries of the area covered by the application. Schedule B contains a description of those areas not covered by the area of the application.
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
The application contains all details and other information required by s. 62(2)(b).
Attachment C to the application is a map showing the boundary of the area covered by the application. 
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out by or on behalf of the native title claim group to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
The application contains all details and other information required by s. 62(2)(c).
Schedule D provides the statement that no current tenure searches have been carried out in relation to the area covered by the application.
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
The application contains all details and other information required by. 62(2)(d).
A description of the native title rights and interests claimed in relation to the area covered by the application is contained in Attachment E. This description (included as an excerpt within my reasoning at s. 190B(4)) consists of more than a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that may not have been extinguished, at law.
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application contains all details and other information required by s. 62(2)(e).
Schedule F of the application contains information comprising a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist and addresses the criteria set out in subsections 62(2)(e)(i) to (iii). 
In assessing the information provided for the purposes of s. 62(2)(e), I am mindful that the applicant is not required to provide anything more than a general description of the factual basis of the claim and to provide evidence in the affidavits that the applicant believes the statements in that general description are true. Whilst that description must be more than ‘assertions at a high level of generality’, any ‘genuine assessment’ of the information contained in Schedule F is reserved for consideration at s. 190B(5)—Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC) at [92].
I am of the view that the information contained in the application at Schedule F, which is general in nature, satisfies the requirements of a general description of the factual basis on which it is asserted that the claimed native title rights and interests exist. 
The application therefore satisfies s. 62(2)(e) for the purposes of s. 190C(2).
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
The application contains all details and other information required by s. 62(2)(f).
Schedule G lists the activities the claim group currently carries out in relation to the area covered by the application.
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
The application contains all details and other information required by s. 62(2)(g).
Schedule H provides the statement that ‘Nil’ applications are made in relation to any part of the area covered by the application.
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(h).
Schedule I provides the statement that the applicant has conducted a search of the area covered by the application and there are no current s. 29 notices in relation to the any of the area.
Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
The application satisfies the condition of s. 190C(3).
The requirement that the Registrar be satisfied in the terms set out in s. 190C(3) is only triggered if all of the conditions found in ss. 190C(3)(a), (b) and (c) are satisfied—see Western Australia v Strickland (2000) 99 FCR 33; [2000] FCA 652 (Strickland FC) at [9]. Section 190C(3) essentially relates to ensuring there are no common native title claim group members between the application currently being considered for registration (‘the current application’) and any overlapping ‘previous application’.
On 26 July 2012, the Court ordered that both Darumbal People applications, QUD6131/1998 and QUD6001/1999, ‘be now conducted as one application and continued under file number QUD6131/1998’.
The Tribunal’s geospatial assessment and overlap analysis of 21 August 2012 (the geospatial report) identifies that no native title determination applications, other than the Darumbal People application QUD6001/1999 referred to in the Court’s orders, fall within the external boundaries of the current (Darumbal amended) application, QUD6131/1998. I have concluded that there are no previously registered applications given the orders of the Court to combine the two Darumbal People applications.
I am therefore satisfied that the current application meets the requirements of s. 190C(3) as there are no previously registered overlapping applications which require a consideration of whether or not there are members in common.
Subsection 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Note: The word authorise is defined in section 251B.

Section 251B provides that for the purposes of this Act, all the persons in a native title claim group authorise a person or persons to make a native title determination application  . . . and to deal with matters arising in relation to it, if:
	where there is a process of decision–making that, under the traditional laws and customs of the persons in the native title claim group, must be complied with in relation to authorising things of that kind—the persons in the native title claim group . . . authorise the person or persons to make the application and to deal with the matters in accordance with that process; or 

where there is no such process—the persons in the native title claim group . . . authorise the other person or persons to make the application and to deal with the matters in accordance with a process of decision–making agreed to and adopted, by the persons in the native title claim group . . . in relation to authorising the making of the application and dealing with the matters, or in relation to doing things of that kind.

Under s. 190C(4A), the certification of an application under Part 11 by a representative Aboriginal/Torres Strait Islander body is not affected where, after certification, the recognition of the body as the representative Aboriginal/Torres Strait Islander body for the area concerned is withdrawn or otherwise ceases to have effect. 

Under s. 190C(5), if the application has not been certified as mentioned in s. 190C 4(a), the Registrar cannot be satisfied that the condition in s. 190C(4) has been satisfied unless the application:
	includes a statement to the effect that the requirement in s. 190C(4)(b) above has been met, and
	briefly sets out the grounds on which the Registrar should consider that the requirement in s. 190C(4)(b) above has been met. I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for the condition of s. 190C(4) to be satisfied. 

For the reasons set out below, I am satisfied that the requirements set out in s. 190C(4)(b) are met. 
The application purports to be certified by Queensland South Native Title Services (QSNTS) and provides at Attachment R a certificate dated 11 July 2012 and signed by the Chief Executive Officer of QSNTS. On 19 October 2012, I advised QSNTS that I was of the view that the certificate did not comply with certain provisions under s. 203BE and that unless they were of another view, I would proceed to consider the application in accordance with the provisions of s. 190C(4)(b) and s. 190C(5). In response QSNTS provided some additional information directed at my consideration under s. 190C(4)(b).
Firstly, I have briefly outlined the reasons for my view that the certificate does not meet the requirements of s. 190C(4)(a).
Certification pursuant s. 190C(4)(a)
Section 190C(4)(a) imposes upon the Registrar conditions which, according to Mansfield J, are straightforward—Doepel at [72]. All that the task requires is that I be ‘satisfied about the fact of certification by an appropriate representative body’—Doepel at [78], which necessarily entails:
	identifying the relevant native title representative body (or bodies) and being satisfied of its power under Part 11 to issue the certification; and
	being satisfied that the certification meets the requirements of s. 203BE—Doepel at [80] and [81].

Identification of the representative body/ies for the area
The Tribunal’s geospatial assessment identifies two representative bodies for the area covered by the application:
	Queensland South Native Title Services Ltd (QSNTS), covering 99.73% of the application area

North Queensland Land Council Aboriginal Corporation (NQLC), covering 0.27% of the application area.
Section 190C(4)(a) requires that the application be certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application. The application does not purport to be certified by NQLC and no certificate by that representative body is included at Attachment R.
This issue was first raised with QSNTS by the Tribunal’s case manager on 24 August 2012, to which they made the following submission:
The combined application was certified by Queensland South Native Title Services ("QSNTS"). We note from the Tribunal's geospatial assessment dated 21 August 2012 that North Queensland Land  Council  Aboriginal Corporation's  (NQLC)  area falls  within  the external  boundary  of the Darumbal People combined application.
In our view, s. 203BD can be applied to the certification functions of a representative body so that where QSNTS is acting in accordance with a written arrangement with NQLC, it may perform the certification function.
Section 203BD relates to those instances where native title determination applications overlap more than one representative body area. In my view, the submission by QSNTS does not adequately address the failure of the application to be certified by the other representative body for the area of the application (NQLC).
In my view, s. 203BD refers only to the ‘facilitation and assistance functions’ (s. 203BB) that the first representative body (QSNTS) may perform in relation to the application in accordance with a written agreement entered into with the other representative body (NQLC). Section 203BD makes no reference to any certification functions that the first representative body may perform under such an agreement. Sub sections 203BB(3) and 203BJ(a) (other functions of a representative body) refer only to the provisions of s. 203BD, which would seem to confirm that it is limited to the performance of facilitation and assistance functions in relation to applications that fall within the jurisdictions of more than one representative body.
Thirdly, were I to accept that the only representative body required to certify the application was QSNTS, in my view the certificate fails to meet the requirements of s. 203BE(2)(b) because it does not contain a statement that QSNTS is of the opinion that ‘all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the other persons in the native title claim group’. Instead the certificate states:
All reasonable efforts have been made to ensure that all persons who hold or may hold native title in relation to the land or waters in the area covered by the native title determination applications have been identified—at [3].
Paragraph 5 of the certificate purports to provide the basis on which the CEO (having the delegation to certify on behalf of QSNTS) is of the opinion that the requirements of s. 203BE(2)(a) and (b) have been met. The paragraph sets out information that pertains only to the process of authorisation of the applicant – the dates and notification of the meetings and that authorisation was made in accordance with the claim group’s adopted decision-making process. The CEO is satisfied that the group authorised the amended application through the process outlined.
In my view, these statements are not of a kind required by s. 203BE(2)(b), namely, that all reasonable efforts have been made to ensure that the application describes all the persons (other than the applicant) in the native title claim group. There is no statement specifically directed to this requirement and the basis of the CEO having such an opinion is not set out. 
Although s. 190C(4)(a) does not require the Registrar to consider the correctness of the certification by the representative body, consideration of its compliance with the requirements of s. 203BE (Doepel at [82]) is the threshold task. Based on the matters detailed above, I am not satisfied that the certificate provided in the application at Attachment R complies with the requirements of s. 203BE because:
	only one of the representative bodies who could certify has so certified; and

the certification in any event does not comply because it does not include a statement to the effect that the requirements of s. 203BE(2)(b) have been met.
Authorisation pursuant to s. 190C(4)(b)
In Doepel, Mansfield J found, if satisfied that the condition imposed by 190C(4)(a) was met, the Registrar was not required to address the condition imposed by s. 190C(4)(b)—at [80]. In my view, if I reach the view that the condition imposed by s. 190C4(a) has not been met, I should then move to consider if the alternative offered by s. 190C(4) overall has been met. In other words, am I satisfied that the applicant is authorised by all the persons in the native title claim group to make the application and deal with matters arising in relation to it pursuant to s. 190C(4)(b)?
Additional to my consideration of the authorisation condition at s. 190C(4)(b) I must also consider the requirements as set out in s. 190C(5), the terms of which are set out above. In Doepel, Mansfield J discusses the interaction between s. 190C(4)(b) and s. 190C(5) and how the Registrar is to be satisfied as to these conditions of the registration test:
In the case of subs (4)(b), the Registrar is required to be satisfied of the fact of authorisation by all members of the native title claim group. Section 190C(5) then imposes further specific requirements before the Registrar can attain the necessary satisfaction for the purposes of s. 190C(4)(b). The interactions of s. 190C(4)(b) and s. 190C(5) may inform how the Registrar is to be satisfied of the condition imposed by s. 190C(4)(b), but clearly it involves some inquiry through the material available to the Registrar to see if the necessary authorisation has been given—at [78].
If the requirements of s. 190C(5) are met by the terms of the application, it will still be necessary for me to consider whether I am satisfied that the applicant is authorised pursuant to s. 190C(4)(b), noting that I am not limited to what is in the application on the issue in my consideration at that condition.
Information considered
In my consideration of the authorisation of the applicant to make the application and to deal with matters arising in relation to it, I have had regard to additional material provided by the applicant on 22 and 23 October 2012:
	Submission of QSNTS;

Affidavit of [Lawyer 1 – name deleted], 11 July 2012, outlining the steps taken in relation to the conduct of authorisation meetings  held in June 2012, including annexures:
	TW-1 attendance register for the first meeting
TW-2 copy of the agenda for the first meeting
TW-3 copy of Map A displayed at the first meeting
TW-4 attendance register for the second meeting
TW-2 copy of the agenda for the second meeting
TW-3 copy of Map C displayed at the second meeting
	Affidavit of [Lawyer 2 – name deleted], 12 July 2012, outlining the steps taken by QSNTS to notify and inform members of the native title claim group of the authorisation meetings of 2 June 2012, including copies of 3 public notices.
I have also had regard to the judgment and orders of Justice Collier, dated 21 August 2012, in relation to the s.66B application that replaced the applicant:
	Hatfield on behalf of the Darumbal People v State of Queensland [2012] FCA 796 (Hatfield)

The requirements of s. 190C(5)
For the purposes of s. 190C(5)(a), the application must contain a statement to the effect that the requirement set out in paragraph (4)(b) has been met. My consideration is confined to information contained in the application and in my view the s. 62(1)(a) affidavits that accompany the application provide the relevant information.
The persons comprising the applicant have each made an affidavit pursuant to s. 62(1)(a) attesting to being a member of the native title claim group by virtue of descent from one or more of the named apical ancestors at Schedule A. Paragraphs 5 and 6 of each of the s. 62(1)(a) affidavits set out the process of authorisation, and paragraph 7 states that members of the Darumbal native title claim group attended meetings which resulted in the authorisation of the applicant by all persons in the native title claim group to make and deal with the amended application.
The s. 62(1)(a) affidavits briefly set out the grounds (at paragraphs 5 and 6) on which the Registrar should consider that the requirement at s. 190(4(b) has been met. These statements refer to meetings held for the purpose of authorising the applicant to make and deal with the amended application, and include a description of the decision-making process followed at the meetings.
I am satisfied that the application meets the requirements of s. 190C(5).
How the native title claim group was notified and informed of the authorisation meetings
The process to authorise the applicant to make and deal with the application, which is a combination of the two existing Darumbal People applications, occurred over two consecutive meetings held in Rockhampton on the same day, 2 June 2012. All of the information before me refers to both meetings as authorisation meetings. In my consideration for purposes of s. 190C(4)(b) I refer to the second meeting only as the authorisation meeting because it was at this meeting it was proposed and resolved to authorise the applicant to make the amended application and deal with matters arising in relation it. The first meeting appears to have been a necessary preparatory process to the authorisation meeting that followed.
A meeting was also held previously, on 28 April 2012, for the purposes of the then claim groups and the potentially new Darumbal claim group to consider anthropological research prior to the meetings scheduled for June 2012. 
Both meetings were publically notified and organised by QSNTS. The first meeting was held for the purpose of native title claim groups for the Darumbal People and Darumbal People #2 applications to consider anthropological research and authorise, amongst some other matters, a change to the description of the native title claim group. The second (authorisation) meeting was for the purpose of the newly configured claim group to authorise the combination of the two applications, an amendment to the external boundary of the combined area and authorise an applicant to make and deal with the combined application.
The means by which the meetings were notified and people informed of them and the reason for them to be held is set out in the affidavit of [Lawyer 2 – name deleted], a legal practitioner with QSNTS:
	the meetings were notified in public notices published in the Courier Mail (12-13 May 2012), Koori Mail (16 May 2012), Rockhampton’s Morning Bulletin (12 May 2012);

letters were sent on 15 May 2012 to members of the then claim group, the contact details of which are maintained by QSNTS on a register, enclosing a copy of the public notice and informing members of the authorisation meetings and their purpose, to be held on 2 June 2012;
key members of the then claim group were contacted by telephone by a QSNTS community relations officer to notify them of the meetings;
the public notice was also placed on the QSNTS website and was provided at a meeting of the persons comprising the applicant in both claims.
The public notice makes it clear that two ‘authorisation’ meetings would be held on 2 June 2012. It provides the description of the native title claim group in the two Darumbal applications and the proposed amendment to that description. The notice clearly identifies the purpose of both meetings and invites ‘all Darumbal people who fall within the claim groups as currently described and who fall within the amended claim group description to contact QSNTS for further information’.
Having regard to the above information, I am satisfied that the 2 June 2012 meetings were sufficiently notified to allow every opportunity for members of the Darumbal native title claim group (as then described and proposed) to attend and participate in decisions about the current and proposed Darumbal applications, and to authorise an applicant to make and deal with an amended single application.
How the meeting was attended and conducted
Details about the conduct of the two meetings of the claim groups which took place in Rockhampton on the 2 June 2012 are provided in [Lawyer 1 – name deleted]’s affidavit. He and other QSNTS legal staff were present throughout both meetings, an independent Chairperson to chair both meetings was engaged and a minute taker appointed. Two consultant anthropologists also attended the meetings. Attendance register sheets are annexed to [Lawyer 1 – name deleted]’s affidavit showing 63 people attending the first meeting and 80 people attending the second (to which he also attests in his affidavit).
The first meeting was held on the morning of 2 June 2012:
	the purpose of the meeting was to authorise amendments to the external boundary of the Darumbal People claim area and changes to the claim group description by removal of certain ancestral names and the addition of other ancestors to describe the claim group, thereby changing the composition of the native title claim group;

only members of the Darumbal People and Darumbal Peoples #2 native title claim groups were entitled to vote on the resolutions;
each resolution was put to the group for its consideration, discussion and decisions and
the consultant anthropologists gave a presentation of the research.
[Lawyer 1 – name deleted] attests to the unanimous passing of nine resolutions at the first meeting which included:
	confirmation that people attending the meeting were sufficiently representative of the then described claim groups, that sufficient notice was given of the meeting to enable authoritative decisions to be made by the attendees and that there was reasonable opportunity for informed discussion about the proposed amendments (#2 and #3);

confirmation that no decision-making process existed under the traditional laws and customs of the group and setting out the agreed to and adopted process the group was to follow in making its decisions  (#4 and #5);
after extended consideration and discussion a description of the native title claim group for the Darumbal People was agreed upon that retained one of the ancestors proposed to be removed and which is the description that appears at Schedule A of the application before me (#7);
agreement to hold the second meeting for the purposes of authorising a new applicant for the newly configured claim group and for the current applicant to continue its authority until such time as it is replaced pursuant to a s. 66B application (#8 and #9).
The authorisation meeting was attended by ‘all members of the new Darumbal People claim group’—at paragraph [38]. This was confirmed by those present when Lawyer 1 – name deleted] informed attendees of the decision to amend the description of the claim group. Lawyer 1 – name deleted] attests in his affidavit to eleven unanimously passed resolutions, including:
	confirmation that the people attending the meeting were sufficiently representative of the newly described claim group, that sufficient notice had been given and reasonable opportunity provided for informed discussion (#2 and #3);

confirmation that no decision-making process existed under the traditional laws and customs of the group and setting out the agreed and adopted processes the group was to follow in making its decisions  (#4 and #5);
after extensive discussions, in accordance with its decision-making process, the group authorised ‘Doug Hatfield, Warren Malone, Rodney Mann, Vanessa Ross, Amanda Meredith, Pauline Cora’ to be the applicant to make and deal with the Darumbal application (#7);
deciding to combine the two Darumbal applications into a single claim with amendments to the western and sea boundaries as illustrated by maps presented to the group (#8, #9 and #10).
Having regard to the above information, I am satisfied that the native title claim group was provided sufficient opportunity to participate in the process of authorisation of the applicant to make and deal with the application. It is clear to me that authorisation of the applicant for this amended application was intended to occur at the second of the two meetings held on 2 June 2012. The meeting that preceded it would appear to have been necessary to ensure that the Darumbal People were sufficiently informed to make decisions about the proposed changes to the way their native title determination application was to be configured and progressed. This preparation allowed for the smooth authorisation process that ensued.
Decision-making process to authorise
The information before me confirms, that in the absence of a mandated traditional decision-making process, the Darumbal people utilise an agreed to and adopted decision-making process. This process is set out in the affidavits of the persons comprising the applicant and twice in Lawyer 1 – name deleted]’s affidavit:
	the decision to be made will be put in the form of a clearly worded written resolution;

the proposed resolution will be read out to the meeting;
the proposed resolution must be moved and seconded by members of the group before it is decided on;
the decision by the group about the proposed resolution will then be made by a show of hands, and then 
a decision of the majority of those in attendance at the meeting and present for the vote about the proposed resolution will be an authoritative decision of the Claim Group—at [20 and [39].
The meeting that preceded the authorisation meeting used this process to make decisions in relation to proposing changes to the description of the native title claim group and the area covered by the application. The details in Lawyer 1 – name deleted]’s affidavit bear out that this process was also followed by the native title claim group at the authorisation meeting. Resolution 4, set out at paragraph 39 of his affidavit, shows that the native title claim group confirmed that no decision-making process exists under Durambal traditional law and custom that must be followed when making decisions in relation to authorising the applicant to make the application and to deal with matters arising in relation to it. The decisions made at the authorisation meeting as a result of this process included those previously outlined.
Conclusion
This application before me is the result of not only the combination of two applications, but also of a change to the description the native title claim group. I am required to be satisfied that the applicant is a member of the native title claim group and is authorised by all the other persons in that group, in accordance with s. 190C(4)(b). Based on the information before me, and supported by the findings and consequent orders of Justice Collier in Hatfield, the reconfiguration of the Darumbal native title claim group does not raise in my mind any contentious issues for the purposes of the authorisation condition. There is evidence that extensive discussion occurred at the first meeting about the retention and removal of certain ancestors used to describe the native title claim group, which included the participation of descendents of those ancestors and this resulted in a unanimous resolution to amend the description of the group such that it now brings this application.
Thus, I have a description of the native title claim group whose identity would appear to be largely settled and whose description is based on recent anthropological assessment and consideration by the Darumbal People. No dissension appears to exist in relation to the composition of the group or its description and, for the limited purposes of this administrative decision, it would appear that the identity of the native title claim group for the area claimed is not contentious. 
Each deponent of the s. 62(1)(a) affidavits swears that the persons comprising the applicant are all members of the native title claim group. Resolution 7 of Lawyer 1 – name deleted]’s affidavit (at [40]) also confirms that the persons are members of the newly described Darumbal claim group. In considering the then applicant’s s. 66B application to replace the applicant, Collier J in Hatfield was satisfied that the disclosure of the authorisation process was sufficient to order the replacement of the applicant ‘brought about by the change in the composition of the native title claim group’—at [15].
The Court has considered in various instances what may be required to satisfy the Registrar that an applicant has been authorised by all the persons in the native title claim group, in accordance with s. 251B(b). It is well settled in law, that the word ‘all’ in the context of authorisation pursuant to s. 251B, has ‘a more limited meaning than it might otherwise have.’ In Lawson v Minister for Land and Water Conservation (NSW) [2002] FCA 1517 (Lawson), Stone J held in relation to s. 251B(b) that it is not necessary for each and every member of the native title claim group to authorise the making of an application, but rather ‘[i]t is sufficient if a decision is made once the members of the claim group are given every reasonable opportunity to participate in the decision-making process’—Lawson at [25].
I have no information before me contesting the representation of the native title claim group at the authorisation meeting held on 2 June 2012 or the extending of every reasonable opportunity to the persons in the native title claim group to attend and participate in the processes of authorisation. Stone J in Lawson advocated that ‘a practical approach’ is best adopted in relation to such questions—at [28]. Whilst one might wish to have more precise information in relation to what proportion of the claim group attended the meeting, where there is sufficient information about the authorisation of the applicant, it may not be appropriate for the Registrar to take an ‘overly technical or pedantic’ approach.
As this is my approach, I am of the view that I am satisfied that the applicant is authorised to make and deal with the application because:
	a decision-making process agreed to and adopted by the claim group was followed in the same form at both meetings that involved decisions about the claim group, the area claimed and the applicant;
	[Lawyer 1 – name deleted]’s affidavit records resolutions that the persons in attendance were satisfied that they were sufficiently representative of the native title claim group and that sufficient notice of the meeting was given to the claim group;

each of the persons now comprising the applicant have affirmed or sworn to their authority brought by the majority vote of those persons of the native title claim group in attendance at the authorisation meeting; and
there is no information before me that would bring into doubt the veracity of the resolution of the native title claim group and its unanimous decision to authorise a new applicant comprising the six persons who have brought this combined application.
I am therefore satisfied that all reasonable steps have been taken for all of the persons of the native title claim group to be provided an opportunity to participate in the decision-making process and I am satisfied that all the material before me demonstrates that the applicant is duly authorised in accordance with s. 251B(b) to make this application and to deal with all matters arising in relation to it. 

Merit conditions: s. 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
The application satisfies the condition of s. 190B(2). 
In assessing the current application against s. 190B(2), I am required to be satisfied that the information provided by the applicant for the purposes of ss. 62(2)(a) and 62(2)(b) is sufficient for the particular land and waters, over which native title rights and interests are claimed, to be identified with reasonable certainty. It is to the terms of the application itself that I am to direct my attention in reaching the required level of satisfaction—Doepel at [16] and [122].
Description of the area covered by the application
Schedule B of the application refers to Attachment B which describes the area subject to this application as being all the land and waters within an external boundary described by a metes and bounds description referencing topographic features, current and former Local Government Authority Boundaries, the Dharumbal TUMRA (Woppaburra Section), 3 Nautical Mile (NM) Limit, Lot on Plan and coordinate points (referencing Geocentric Datum of Australia 1994 (GDA94) shown to six (6) decimal places). Attachment B was prepared by Queensland South Native Title Services, dated 6 July 2012, and includes notes relating to some of the sources, currency and datum used to prepare the description.
Attachment B states that the area of this application does not cover any lands and waters that were not previously subject to:
	QUD6131/98 Darumbal (QC97/21) as accepted for registration 5 July 2000; and 

QUD6001/99 Darumbal #2 (QC99/1) as accepted for registration 23 February 1999.
Schedule B also lists general exclusions by way of identifying those areas not covered by the application.
Map of the area covered by the application
Schedule C refers to Attachment C which contains an A4 monochrome copy of map prepared by Queensland South Native Title Services, dated 6 July 2012, and includes:
	The application area depicted by a bold outline with a stippled fill;

Topographic background;
Scalebar, northpoint, and coordinate grid; and
Notes relating to the source, currency and datum of data used to prepare the map.

Tribunal’s geospatial assessment and overlap analysis (the geospatial report)
The geospatial report identifies some technical concerns with the map and description of the area covered by the application. The written description refers to certain sections of the external boundary for which there is no data source referenced, in three instances:
	Dharumbal TUMRA (Woppaburra Section), 

3 Nautical Mile Limit and
Former Mount Morgan Shire Council.
The report’s assessment is that without a data source referenced for these areas, the boundaries cannot be precisely identified on the map.
The report also identifies a typographical error which compounds the uncertainty in respect of a section of the Dharumbal TUMRA boundary, which incorrectly identifies the coordinates (Longitude 150.950000° East, Latitude 23.285330° South) for the southernmost western corner. The report states that the coordinates should read Longitude 150.950000° East, Latitude 23.258330° South. I am advised by the geospatial expert who authored the report that this error equates to approximately a 30km diversion on the ground.
Consideration
Based on the information provided in both the written description of the application area at Schedule B and Attachment B, and the map in Attachment C, I agree with the assessment in the geospatial report that the problems identified could detract from the precision by which the external boundary of the application is technically defined. However, in my view the lack of data sources for the three above-mentioned references in the description does not detract, for the purposes of this condition, from the overall sufficiency of the map and description to identify with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters. The typographical error in the latitude coordinate, is in my view, a correctable technical error, that does not have a significant impact on my ability to identify the area with reasonable certainty.
Overall, the information in relation to the external boundaries of the area covered by the application allows me to identify the location of those external boundaries on the surface of the earth.  In my view, a beneficial interpretation should be given in these circumstances, such that an error or omission of the types that appear in this description is not read in a way that would otherwise be fatal to the registration of the claim. 
In respect of those areas not covered by the application and described by general exclusion statements, a generic or class formula to describe the internal boundaries of an application is acceptable if the applicant has only a limited state of knowledge about any particular areas that would so fall within the generic description provided — see Daniels & Ors v State of Western Australia [1999] FCA 686—at [32]. For the purposes of meeting the requirements of this section the general exclusion statements are, in my view, sufficient to offer an objective mechanism by which to identify areas that would fall within the categories described.
I am therefore satisfied that the external boundary is reasonably identifiable and, along with the general exclusion clauses, that it can be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters. However, it is my view that if the application is amended in the future, the description would benefit from additional technical clarification in order to correct the coordinate error and ensure a more precise basis for the description of the external boundary of the area covered by the application.
The application satisfies the condition of s. 190B(2).
Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or

the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The application satisfies the condition of s. 190B(3).
Under this condition, I am required to be satisfied that one of either s. 190B(3)(a) or (b) has been met. The application does not name the persons in the native title claim group but contains a description, and it is therefore necessary for me to consider whether the application satisfies the requirements of s. 190B(3)(b).
I note the comments of Mansfield J in Doepel at [51] and [37], respectively, that the focus of s. 190B(3)(b) is:
	whether the application enables the reliable identification of persons in the native title claim group; and

not on ‘the correctness of the description . . . but upon its adequacy so that the members[sic] of any particular person in the identified native title claim group can be ascertained’.
Schedule A of the application contains the following description of the persons in the native title claim group:
The claim group is comprised of all people who are descendants of deceased persons who are recognised by the Darumbal People as having been Darumbal People from whom the living Darumbal People have descended, including the following deceased persons:
	Brothers John McPherson and Harry Bauman

Kate Reid and James Hector
Clara McKenzie
Jack Naylor (Jnr)
Maria McKenzie
Clara Wallace
	Mundabel

Mary Jones
Maggie (Mitchell)
Yorky
Kitty Mulway and Pompey of Stannage
The description of the Darumbal People native title claim group principally relies on a cognatic descent model (confirmed at [22] in Attachment F) which is generally accepted to mean that descent from an apical ancestor is either through the male or female line and not limited to one or the other sex Wakaman People 2 v Native Title Registrar and Authorised Delegate [2006] FCA 1198 at [36]. In this case, 12 ancestral lines are listed from which the Darumbal people trace descent and thereby define membership of the native title claim group. However, the use of the word ‘including’ to preface the list of ancestors raises the potential that the list is a non-exhaustive list of ancestors from whom Darumbal people would claim descent and thereby claim group membership. Such a non-exhaustive description raises the potential for claimants to assert membership on the basis of descent from an ancestor not currently identified in the list at Schedule A. The issue for me is whether a description that does not exhaustively identify its ancestral lines is sufficiently clear for the purposes of s. 190B93)(b).
I note that membership is couched overall in terms of ‘recognition requirements’ by the Darumbal claim group. That is, members of the claim group are only those persons who are descended from persons (the Darumbal ancestors) who are recognised by the Darumbal People as having been Darumbal People from whom the living Darumbal People have descended.
The application contains other information that assists to ascertain whether any particular person is a member of the identified native title claim group. I refer to the following extracts from Attachment F which elucidate the content of traditional laws and customs which determines eligibility for membership of the native title claim group:
The laws and customs which determine membership of the Darumbal claim group are that an individual is a cognatic descendant (including social parenthood as a legitimate traditional form of filiation) from forebears who are regarded as having been Darumbal and having a strong association with the claim area. The apical ancestors establish genealogical connection of the contemporary Darumbal society back to the time of European settlement in the claim area—at [22].
Through a combination of learnt oral histories, direct knowledge and use of the claim area through successive generations and known genealogical connection, descendants of the apical ancestors ... continue to have a strong association with the areas from which they trace their apical ancestry—at [24].
A complex kin network (where a member may be associated with more than one descent group) built around being descended from a traditional owner from the claim area is identifiable from oral family histories and some supporting written documentation (protectorate, archival and government records) that allow the current generations and others to trace the Darumbal people's association and knowledge of the claim area back in time through parents, grandparents and great grandparent's generations to the area at the time before settlement when the Darumbal People's ancestors enjoyed full occupation and possession of the claim area—at [25].
Members of the claim group gain full membership of the claim group through means of cognitive descent but a member must activate that membership through participation in the kinship network, respect for elders, learning and passing on traditional forms of knowledge and otherwise participating in the group affairs.   Members of the claim group are not compelled to activate their membership and exercise their native title rights and interests—at [26].
In my view, the above information provides sufficient criteria on which the ‘recognition requirement’ is based, such that it allows for a process to ascertain whether or not a deceased person (apical ancestor) will be recognised by the claim group as having been a Darumbal person from whom living Darumbal persons have descended. Recognition as a member of the claim group is therefore contingent on all of the following things:
	forebears’ association with the claim area—at [22];

being descended from a traditional owner from the claim area—at [23]
family histories and some supporting written documentation that trace the Darumbal people's association and knowledge of the claim area back in time —at [23]
membership activated through participation in the kinship network, respect for elders, learning and passing on traditional forms of knowledge and otherwise participating in the group affairs—at [24].
In my view, these are statements of the rules or principles which operate under the traditional laws and customs of the native title claim group to regulate identification and acceptance of members of the claim group. 
Conclusion
I acknowledge that it is the nature of descriptions of native title claim groups to be adjusted over time as further and ongoing research confirms the makeup of a claim group and I also understand that s. 190B(3) does not require ‘a cogent explanation’ as to the basis upon which members qualify for their inclusion into the group—Gudjala [2007] at [33]. 
The description at Schedule A is assisted by the information contained in the applicant’s factual basis material on which it is asserted that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interests. The information serves to elaborate on the recognition component of the description and provides sufficient detail about the operation of traditional law and custom in relation to how persons ‘identify’ as a member of the Darumbal People and how they are ‘accepted’ as such by ‘other members of the Darumbal People’. This then, in my view, arrogates any difficulty associated with the word ‘including’ and elevates the description in Schedule A to one that is sufficiently clear for the purposes of s. 1901B(3)(b).
I am of the view that the native title claim group is described sufficiently clearly to enable identification of any particular person in that group and am therefore satisfied that the native title claim group has been sufficiently described in the application.
Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
The application satisfies the condition of s. 190B(4).
Section 190B(4) requires the Registrar to be satisfied that the description of the claimed native title rights and interests contained in the application is sufficient to allow the rights and interests to be identified—Doepel at [92]. In Doepel, Mansfield J refers to the Registrar’s consideration:
The Registrar referred to s. 223(1) and to the decision in Ward. He recognised that some claimed rights and interests may not be native title rights and interests as defined. He identified the test of identifiability as being whether the claimed native title rights and interests are understandable and have meaning. There is no criticism of him in that regard—at [99].
On this basis, for a description to be sufficient to allow the claimed native title rights and interests to be readily identified, it must describe what is claimed in a clear and easily understood manner.
Schedule E of the application refers to Attachment E which contains the description of native title rights and interests claimed in relation to the application area, as required by s. 62(2)(d):
1. Possessory and Proprietary
1.1 A right to possess, occupy, use and enjoy the land and waters covered by the application ("the claim area") to the exclusion of all others. 
1.2 A right to use and enjoy the natural resources of the claim area for customary and traditional purposes. 
1.3 A right of access to the claim area.

2. Decision Making and Control
2.1 A right to make decisions about the use and enjoyment of the claim area. 
2.2 A right to control the access of others to the claim area. 
2.3 A right to control the use and enjoyment of others of the natural resources of the claim area.

3. Management
3.1 A right to manage and conserve the claim area. 
3.2 A right to manage and conserve the natural resources of the claim area. 
3.3 A right to maintain and protect places and sites of cultural importance under traditional laws and custom. 

4. Economic
4.1 A right to trade in the natural resources of the claim area. 
4.2 A right to utilise all natural resources in the claim area. 

5. Knowledge
5.1 A right to acquire, maintain, protect, prohibit or prevent misuse of the cultural and spiritual knowledge associated with the claim area.

6. Burials
6.1 A right to conduct burials on the claim area in accordance with custom and tradition. 

7. Social Identity and Conferral
7.1 A right to identify with Darumbal People, Language and Darumbal land and waters.
7.2 A right to assert, inherit, or confer on kin or others agreed to by the Darumbal People, native title rights and interests over the claim area in accordance with custom and tradition.
In reading the rights and interests listed in Attachment E, together with and subject to the qualifications provided at Schedule B, I am of the view that the native title rights and interests claimed can be ‘properly understood’, and that there is ‘no inherent or explicit contradiction’ in the description which prevents me from reaching the level of satisfaction required by s. 190B(4)—Doepel at [123].
I am therefore satisfied that the description contained in the application is sufficient to allow the native title rights and interests to be readily identified and meet the requirements of s. 190B(4).
Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons below.
I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn before reaching this decision.
For the application to meet this merit condition, I must be satisfied that a sufficient factual basis is provided to support the assertion that the claimed native title rights and interests exist and to support the particularised assertions in paragraphs (a) to (c) of s. 190B(5). In Doepel (and this was approved by the Full Court in Gudjala FC at [82] to [85]), Mansfield J states that:
Section 190B(5) is carefully expressed. It requires the Registrar to consider whether the `factual basis on which it is asserted’ that the claimed native title rights and interests exist `is sufficient to support the assertion’. That requires the Registrar to address the quality of the asserted factual basis for those claimed rights and interests; but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests. In other words, the Registrar is required to determine whether the asserted facts can support the claimed conclusions. The role is not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts—at [17].
In my consideration of the factual basis for the claim made in this application , I am guided by principles outlined in Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422; (2002) 194 ALR 538; [2002] HCA 58 (Yorta Yorta):
	traditional laws and customs are ones that a society passes on from one generation to another;

laws and customs arise out of, and go to define, a particular society, that is a body of persons united in, and by, its acknowledgement and observance of a body of laws and customs;
	traditional laws or customs are derived from a body of norms or normative system that existed before sovereignty;
	rights and interests are rooted in pre-sovereignty traditional laws and customs; and
it must be shown that the society, under whose laws and customs the native title rights and interests are said to be possessed, has continued to exist throughout the period since sovereignty was asserted as a body united by its acknowledgement and observance of the laws and customs.
That these principles from Yorta Yorta guide consideration of the condition in s. 190B(5) was discussed by Dowsett J in Gudjala People #2 v Native Title Registrar [2007] FCA 1167 (Gudjala 2007)—at [26]. I note that the review of that decision by the Full Court in Gudjala # 2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC) did not criticise this approach. I also note that the later decision by Dowsett J in Gudjala #2 v Native Title Registrar [2009] FCA 1572 (Gudjala 2009) again points to the Yorta Yorta principles as guiding the Registrar’s consideration of the condition in s. 190B(5). 
The test in s. 190A involves an administrative decision—it is not a trial or hearing of a determination of native title pursuant to s. 225, and therefore it is not appropriate to apply the standards of proof that would be required at such a trial or hearing. It is not the task of the delegate to make findings about whether or not the claimed native title rights and interests exist. It is not the role of the delegate to reach definitive conclusions about complex anthropological issues pertaining to the applicant’s relationship with their country as that is a judicial enquiry.
Information considered
Schedule F refers to Attachment F which provides details in relation to the continuing existence since the assertion of sovereignty of the claim group’s traditional laws and customs. Attachment F also contains a table setting out each of the claimed rights and interests and the traditional laws and customs under which they arise.
Schedule G lists a number of activities in which members of the claim group are involved – visiting and camping, hunting and fishing on the claim area, speaking for the claim area and associated cultural heritage work.
The applicant provided further material going to the factual basis supporting the existence of the claim group’s traditional laws and customs and this includes:
	information regarding the claim group’s association with the coast, sea and islands covered by the area of the application, consisting of extracts of statements made by members of the claim group;

a table documenting the approximate birth dates and areas of association of all the apical ancestors listed at Schedule A used to describe the composition of the current claim group;
Attachment F to the Darumbal People #2 application, describing the basis on which the rights and interests are claimed in that application ;
Affidavits sworn by [Claimant 1 – name deleted] (4 November 2010) and [Claimant 2 – name deleted] (3 November 2010) in support of the original Darumbal People application.
Reasons for s. 190B(5)(a)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(a).
This subsection requires me to be satisfied that the factual material provided in relation to the application is sufficient to support the assertion that the native title claim group has, and its predecessors had, an association with the area of the application. While it is not necessary for the factual basis to support an assertion that all members of the native title claim group have an association with the area all of the time, it is necessary to show that the claim group as a whole has an association with the area—Gudjala 2007 at [51] and [52].
Association of the predecessors of the native title claim group with the application area
Attachment F contains statements in relation to the association of the claim group’s predecessors with the area of the application:
	early explorers during maritime expeditions between 1770 and 1802 encountered and observed Indigenous people along the shores and on the coastal islands of the claim area – near the mouth of the Fitzroy River (in the south) to Shoalwater Bay (in the north);

between 1854 and 1870 historical records evidence a resistance by Indigenous people to European settlement of the region;
early anthropological and ethnographic records evidence speakers of ‘Darumbalic dialects living in the area’;
letters and journals of the European settlers record that Aboriginal people resided in camps throughout the area covered by the claim, with large camps on Archer Station and Gracemere and Yaamba Station
European settlement of the region south of the claim area began with the claiming of the Port Curtis and Leichardt pastoral districts in 1854. Following settlement by the pastoralists in the claim area, ancestors of the claimants worked and lived on the stations or in the vicinity of the claim area, meaning that people stayed close to their traditional country. This has resulted in a ‘long inter-generational association with different pastoral properties in the claim area’—at [10].
Attachment F provides details of the areas of association of the apical ancestors of the members of the native title claim group:
	brothers John McPherson and Harry Bauman—Bollbura (near Duaringa) and Depot Hill in Rockhampton but also the north and western reaches of the claim area;

	Kate Reid and James Hector—Gawula, Shoalwater Bay and Yaamba;

Clara McKenzie/Hayden/Rutherford—and Marlborough (north and west of the claim area);
Jack Naylor Jnr.—Croydon area near Marlborough;
Maria  McKenzie—Westwood and Gracemere {south and central region of the claim area);
Mundabel—Gracemere and Rockhampton (central southern region of the claim area);
Mary Jones—Rockhampton and Gracemere (central southern region of the claim area);
Maggie (Mitchell)—Rockhampton and the southern reaches of the claim area;
Yorkie—Raglan  area (south east of the claim  area) and surrounding stations;
Kitty Mulway and Pompey of Stannage—Torilla Station, Pine Mountain, Stannage and the Shoalwater Bay area.
The Darumbal people also traditionally used the coastal islands and waters. The additional material provided by the applicant outlines observations of this association at the time of, and since, European settlement, including evidence of the use of bark canoes, fishing nets, consumption of fish and shellfish, people camping and gathering along the shoreline.
The persons who comprise the applicant all trace their descent from at least one of the apical ancestors named at Schedule A (detailed in the affidavits that accompany the application pursuant to s. 62(1)(a)). [Claimant 1 – name deleted] and [Claimant 2 – name deleted] refer in their affidavits of 2010 to their grandparents’ and parents’ association with the application area – where they lived and worked, what they taught the younger generations of the claim group and through them how it was that they learnt the extent of Darumbal country.
Current association of the native title claim group with the application area
Attachment F contains statements asserting that despite some forced removal of the predecessors of members of the claim group to areas outside the claim area, the passing on of oral history between the generations has allowed for the continuing association of the claim group with Darumbal country. Members of the claim group assert their membership and ownership of the area in accordance with traditional laws and customs through their descent from the named apical ancestors. Their close association with the land and waters of the claim area is said to be demonstrated by the group’s use and occupation of the area and the conduct of traditional activities such as hunting, fishing and ceremony. For example:
	descendants of Kate Reid and James Hector continue to raise families and reside in the claim area, use the land for traditional purposes of hunting by season, gathering and preparing native plants for food and medicinal purposes;

descendants of Mundabel, Maggie Mitchell, Kitty Mulway and Pompey Stannage, though residing outside of the claim area, continue to visit regularly and use the land for traditional purposes;
members of the claim group continue to practice smoking ceremonies in the claim area and Darumbal elders continue to pass on such traditional knowledge of the claim area to the younger generations.
[Claimant 1 – name deleted] and [Claimant 2 – name deleted] speak of their own association with the claim area as well as to that of their parents and grandparents:
	[Claimant 1 – name deleted]’s family belong to area around the Rockhampton and Capricorn Coast region of Central Queensland; within the traditional country of the Darumbal People which extends west to the Boomer-Broadsound Ranges, north to the Marlborough area and south to the mouth of the Fitzroy River—at [7];

from the stories told to him by his grandparents and their siblings, [Claimant 1 – name deleted] knows that they lived and worked on and around numerous areas within the boundary of the claim area—pastoral stations, Yaamba, Gracemere, Yepoon, Byfield and Kunwarara—at [8];
	[Claimant 2 – name deleted] knows he belongs to Darumbal country because his father was a Darumbal man and his ancestors before him and he feels most connected to the areas of Ogmore and Marlborough, hunting, fishing and travelling throughout his life over the claim area and now passing on his knowledge of his country to his children and grandchildren—[8] and [9].
Darumbal people continue to have a strong association with the coastal and island areas of the claim area. The additional material provides examples—camping and fishing at Couti-outi, Banksia, Torilla, Waratah, Stony Crossing, Nankin Creek, Emu Park, Kemp Beach, Nine Mile Beach, Five Rocks, Coria Bay, Three Rivers, Shoalwater Bay and all along the Capricorn Coast; gathering and eating beach berries, "pig face" and beach nuts, spear fishing for mullet:
When we go camping at Freshwater' Bay with our family, my aunties teach kids about respect for country and tell them stories to keep the Darumbal culture alive. I recall on one occasion seeing Darumbal children showing other Darumbal children to make spears at Freshwater Bay. Then they used them to spear fish.
Members of the claim group speak of going to coastal areas like Long Beach and Girt Island with their grandparents for crabbing or to gather mussels, prawns and oysters. These are places they visit to fish with their own grandchildren. The native title claim group’s association with the area covered by the application is borne out through the undertaking of cultural heritage work is the Shoalwater area and on various islands including the Percy and Keppel Islands. Members of the claim group are involved in monitoring of dugong and turtle numbers, including negotiating the current Traditional Usage of Marine Resources Agreement.
Consideration
In Gudjala 2007 Justice Dowsett considered the requirements of s. 190B(5) generally and, in particular, the necessity for the Registrar to address ‘the relationship which all the members claim to have in common in connection with the relevant land’—at [40]. This should be considered in conjunction with his Honour’s statement that the facts alleged must ‘support the claim that the identified claim group (and not some other group) held the identified rights and interests (and not some other rights and interests)’—at [39]. These principles are pertinent to examining the sufficiency of the claimant’s factual basis for the purpose of the assertion at s. 190B(5)(a) as they elicit the need for the factual basis material to provide information pertaining to the identity of the native title claim group, the predecessors of the group and the nature of the association with the area of the application.
There is, in my view, a factual basis that goes to showing the history of the association that those members of the claim group have, and that their predecessors had, with the application area—see Gudjala 2007 at [51]. To this extent, the material before me demonstrates that a link exists between the current claim group and its predecessors’ and their association with the application area. The information is sufficient to support the claim group’s asserted association with the land and waters of the application area and this appears to have its origins in the preceding generations’ association with the area. I am therefore satisfied that the factual basis is sufficient to support the assertion that the native title claim group has and its predecessors had an association with the area.
Reasons for s. 190B(5)(b)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(b).
This subsection requires that I be satisfied that the material before me provides a sufficient factual basis for the assertion that there exist traditional laws acknowledged and customs observed by the native title claim group and that these give rise to the native title rights and interests it claims.
Justice Dowsett again considered the requirements of s. 190B(5) when he addressed the adequacy of the factual basis underlying an applicant’s claim in Gudjala 2009. He makes statements about the assessment of the adequacy of a general description of the factual basis of the claim at [29], which in summary mean that:
	assertions should not merely restate the claim, and

there must be at least an outline of the facts of the case.
Relevant to assessing the application’s assertions in relation to s. 190B(5)(b), in Dowsett J’s view, there is a requirement for factual details concerning the pre-sovereignty society and its laws and customs relating to land and waters—at [29]. Therefore, the factual basis for the claim is required to address whether or not the relevant traditional laws and customs that give rise to the claim to native title rights and interests have their origin in a pre-sovereignty, normative system with a substantially continuous existence and vitality since sovereignty. In Gudjala 2007, which was not criticised by the Full Court in Gudjala FC—at [71], [72] and [96], Dowsett J considered that the factual basis materials for this assertion must demonstrate:
	the laws and customs currently observed by the claim group have their source in a pre–sovereignty society and have been observed since that time by a continuing society—at [63];
	the identification of a society of people living according to a system of identifiable laws and customs, having a normative content, which existed at the time of sovereignty—at [65] and see also at [66]; and

the link between the claim group described in the application and the area covered by the application, ‘identifying some link between the apical ancestors and any society existing at sovereignty’—at [66].
The Darumbal society
Attachment F to the application refers to early ethnographic and historical records in relation to the Indigenous people living in the claim area at the time and shortly after European settlement. Observations by early writers (informed also by correspondence with pastoralists and settlers of the area) identified that Aboriginal people of the area were ‘part of a multi-levelled system of social organisation with common elements across the region in which the claim area is located, and that traditional rights and interests existed beyond immediate localised interests and involved a complex network of kinship relationships extending beyond an immediate "head camp"’—at [19].
William Roth (1898) identified the claim area:
... as a whole being originally divided into five broad dialect groupings, four of which, on the evidence, were speakers of Darumbalic dialects – the Ningebal, Warrabul, Tarroombuland Kuin-mer-burra. These groups shared a common kinship system, common names for moieties and semi-moieties and common processes of initiation. They shared their ceremonies with each other and they intermarried. In essence they comprised a single community, linguistically distinct from their neighbours, following the same laws and customs with respect to land and water, and united by many other ties of common practice and experience.
The information at Attachment F asserts that ‘under traditional law and custom, rights and interests in land were allocated among members of each dialect-speaking group or estate group level although they also interacted with each other on a broader level’.
The additional material identifies the birth dates of the Darumbal people’s apical ancestors to have been during the mid to late 1800s. The areas of primary association of these persons are clearly within the claim area (as detailed above in my consideration of the association of the predecessors of the claim group) and, in my view, this information locates Darumbal people in the area at the time of European settlement, said to be 1847 in this region—Attachment F at [4]. It is asserted that Roth spent time in the Rockhampton area in 1897 and ‘recorded 100 speakers of Darumbalic dialects living in the area’—at [7].
The Darumbal community today continues to be distinguishable from its neighbours by reference to its traditional language and its association with the claim area:
Members of the current claim group trace their membership from apical ancestors whose forebears  were members of one of the Darumbalic speaking dialect groups and demonstrated their rights through knowledge of their country—‘To be a Darumbal person you need to be descended from a Darumbal ancestor and you need to know your country’—table at Attachment F.
The ancestors of the Darumbal claim group settled into camps on and around the pastoral stations and towns and continued to use the land and its resources in accordance with their traditional law and custom. In this way, the members of the pre-sovereignty society and their descendents continued to live, move about freely and meet throughout the claim area – holding corroborees, performing ceremonies, maintaining and protecting areas of importance and passing on their traditional laws and customs from one generation to the next.
Traditional laws and customs regarding kinship and group identity
Attachment F sets out information on the traditional laws and customs of the native title claim group. The group’s observance and acknowledgement of those laws and customs are illustrated in the affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted]. The current claim group has inherited from the pre-sovereignty Darumbal society kinship systems and rights in land determined through descent and primary association with certain areas within the claim area. Rules and customs pertained to and were upheld in relation to such matters as:
	membership of the society—dictated through cognatic descent and primary association;

active knowledge and use of the claim area through successive generations and known genealogical connections;
as reciprocal rights between kin, to be fed and cared for;
experience and knowledge conferring upon certain people ‘elder’ status, and with it the consequent rights and responsibilities in relation to kin relations, identity and the passing on of knowledge.
Attachment F also states:
A complex kin network (where a member may be associated with more than one descent group) built around being descended from a traditional owner from  the claim area is identifiable from oral family histories and some supporting written documentation (protectorate, archival and government records) that allow the current generations and others to trace the Darumbal people's association and knowledge of the claim area back in time through parents, grandparents and great grandparent's generations to the area at the time before settlement when the Darumbal People's ancestors enjoyed full occupation and possession of the claim area—at [25].
Members of the claim group know they are a Darumbal person because they have been told that this is so by their parents, grandparents, aunties and uncles, who were told the same themselves by their predecessors. It is accepted that people are bound to their identity through their responsibilities to and occupation of the claim area—‘the residence of the ancestral being, who made the land from which the family came, is the same land that gave them substance and to which they would return when dead’.
Traditional laws and customs regarding rights to country
The information in Attachment F and in the additional material refers to the importance of holding knowledge of the extent of Darumbal country and the boundaries that divide the group’s country from that of its neighbours. Members of the claim group hold this knowledge because they have been told by their elders and this is demonstrated in the affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted]:
In our culture the "country" is the supreme entity.  In our culture the country itself is alive - it breathes, it thinks, it has intellect and is superior in every way to human beings. It is the creator and the holder of the traditional laws and customs, the value systems, and both the physical and religious aspects of the traditional culture of Darumbal society.  It is through my connection with country that we derive .our identity as Darumbal people and it is through our belief in the country and its stories, our observance of the rules laid down by it that we derive our rights and interests in Darumbal country.  The Moonda-ngutta is a creation spirit which resides in the country—[Claimant 1 – name deleted] at [19].
And
I believe I belong to this country because my father was a Darumbal man and his ancestors before him and because of my spiritual connection to country. I maintain my connection to country to this day by spending as much time as I can in the bush and passing on my knowledge and respect for country to my children and grandchildren—[Claimant 2 – name deleted] at [9].
Darumbal people continue to believe in cultural and spiritual connection to the rivers, water, plants and animals of the claim area—spiritual connection to the country as coming from ancestors and knowledge of the land.
The additional material provides statements of members of the claim group in relation to their ongoing and traditional connection to the coastal areas of the claim area:
	when you are up there in Freshwater Bay you can hear the old people singing. None of us have ever been harmed up there;

I take the kids down and show them how to get food from the coast. The old people showed me when I was young how to find pipis ... All my life I have always been aware of and used what my elders taught me and that is why I have a strong connection to this country.
Traditional laws and customs regarding places of significance, stories and cultural knowledge
The affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted] material illustrate that cultural knowledge is still held by the claim group in accordance with traditional law and custom. For example:
In my culture, the river system was created by the Moonda-ngutta (Rainbow Snake). The Moonda-ngutta still lives within the river system in Darumbal country. As indicated above, my family are connected with the story of the Moonda-ngutta.   This story has been passed down through all the generations of my family, and it is still relevant to us today.  Furthermore, my ancestors are said to have been able to sing the Moonda-ngutta up in the Fitzroy River would speak to it.  This is an important part of our story (or dreaming)—[Claimant 1 – name deleted] at [32].
and
Whilst we spent a lot of time at the river, we were never allowed to go swimming. It just wasn't appropriate for us to go in the river to swim. This prohibition relates to the story of the Rainbow Snake, the Moonda-ngutta, which according to our culture was responsible for creating the river in the Storytime.  We were taught that the river is a place to be respected, we were never to take it for granted.  I know of many people who drowned in the Fitzroy River during my lifetime, it has great power and that power should never be treated lightly or disrespectfully. This we learned from our old people – never take it for granted, always treat it with respect—at [41].
Attachment F and the additional material refers to the activities of members of the claim group who continue, when possible, to go camping at places including Freshwater Bay, where they cook on open coal fires and use traditional preparation methods (covering fish in leaves and mud before cooking and the like). Such traditional knowledge is still held and passed onto the younger generations:
I can also take plants from country for medicinal uses.  For example, I take Gumbi Gumbi leaves, I boil them up, strain the leaves and put them in bottles and when someone is sick, they can bathe in it for sores, rub it on their skin or drink it for sickness.  Same thing for the Quinine except the bark of the Quinine was burnt and put on open sores and the ash stops bleeding also. There is also the skeleton tree, it is like a tree without leaves you take the leaves off, squeeze the milk out onto sunspots and it will take the sunspots away.  The Cocky Apple- you can eat the fruit off it or you can strip the bark off it and you can rub on eyes or face for headaches. You can also strip the bark off the root and throw it in waterholes, it stuns the fish so you can collect the fish.  Coffee bush, it does a similar thing to Cocky Apple but you can use it on sores as well and for sore eyes.  There is also the milk thistle, the young buds can be broken off and chewed for people who are feeling sick, and especially good for people with sore joints—[Claimant 2 – name deleted] at [16].
[Claimant 1 – name deleted] refers to art sites, initiation grounds, ceremonial places and massacre sites known to the Darumbal people. He speaks of his grandfather who would participate in ceremonial gatherings in and around the Rockhampton area (where there is a bora ground) and stories from the ‘old people’ being in certain camping and meeting sites—[35] to [36].
Members of the claim group have repatriated skeletal remains from museums and private collections to burial sites in Darumbal country.  They have used traditional burial methods involving the use of hollow logs, caves, or ground burials. In this manner, skeletal remains have been repatriated by claimants in the Mt O'Connell region, the Byfield locale, Mt Jim Crow, and the Percy Islands.
The additional material references examples of the claim group’s continuing acknowledgement and observance of matters to do with their traditional law and custom that has been passed onto them by their predecessors, including:
	claimants have been taught their responsibilities in relation to sites and to observe certain protocols when going ‘out in the bush’;

knowledge of the ceremonies practised by the generations after early settlement have been passed down through the generations and are still discussed today;
disobeying the instructions and decisions of elders have negative repercussions, such as illness, injury, death;
depictions of Darumbal culture and Dreamings continue to be incorporated into the contemporary culture of the claimants, for example in paintings of traditional stories about country, animals, laws and customs;
dreamings and stories convey culture and law and territorial boundaries.
Consideration
The historical information and anthropological references cited at Attachment F and additional material provides some evidence of the society as it existed at the time of sovereignty in the claim area. References to statements made by claimants demonstrate how the claim group has handed down its laws and customs from generation to generation, in the sense defined in Yorta Yorta. The tables set out examples of continuing exercise of rights and interests by the claim group, the practice of which has been passed down to members of the claim group by their elders. These examples illustrate aspects of the groups’ traditional law and custom, in respect of the area of the application, by relaying information pertaining to family and ancestors, rules in relation to land and belonging to an area, special places and stories, spirits, hunting, fishing and foraging and the passing on of traditional and cultural knowledge.
The examples given in the tables and the affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted] support the assertion at s. 190B(5)(b) and show an inter-generational transmission of traditional law and custom from the predecessors of the claim group. This, in my view, is sufficient to invite an inference that there has been continuous existence of the laws and customs of the group’s society from the time before and at sovereignty in the claim area and in particular since European settlement of the area (around 1847 with the formation of the pastoral districts).
It is not the purpose of the registration test to come to definitive conclusions about what in fact was the society at sovereignty, only whether the factual basis can support the assertion that the society at sovereignty has continued a vital existence (largely uninterrupted) since that time to the present. In my view the material I have considered is sufficient to support this.
The affidavits and factual material contain information to provide the link between at least some of the named apical ancestors and the area covered by the application and identifies those predecessors of the native title claim group who, at the time of European settlement, acknowledged and observed the laws and customs of Darumbal society. This is, in my view, along with what is said about their continuing association with the area of the Darumbal application, sufficient, for an ‘inference of continuity’ that the society in which they existed was the same as that which prevailed at first European contact. In this sense I refer to Gudjala 2009:
. . . that the claim group is a modern manifestation of a pre-sovereignty society, and that its laws and customs have been derived from that earlier society. Such an inference may be available notwithstanding the absence of any recorded history of the society and the way in which it has continued since the earlier “snapshot” of the society—at [31]. 
. . .  the necessary link between the pre-European contact society and its laws and customs, and the claim group and its laws and customs, may be inferred primarily from continuity, without necessarily resorting to a close examination of the societies and their laws and customs. The evidence of actual events will demonstrate continuity. Even if the history commences shortly after first European contact, it may be reasonable to assume that such a stable society was unlikely to have arisen in the period between contact and the commencement of historical records—at [32].
There is a clear articulation that members of the claim group possess rights and interests under their traditional laws and customs by virtue of those laws and customs being handed down to them by their predecessors. The material supports the assertion that there was a society at sovereignty in respect of the area covered by the application, defined by recognition of laws and customs, and from which the claim group’s current traditional laws and customs are derived (Gudjala 2009 at—[66]).
In my view, the application and additional material provide a sufficient factual basis for the assertion that there exist traditional laws acknowledged and customs observed by the native title claim group and that these give rise to the native title rights and interests it claims.
Reasons for s. 190B(5)(c)
I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(c).
This subsection requires that I be satisfied that there is sufficient factual basis to support the assertion that the native title claim group continues to hold native title in accordance with its traditional laws and customs.
Attachment F includes information about how it is that Darumbal people have managed to continue to acknowledge and observe their traditional laws and customs:
	descendants of Darumbal ancestors recall stories and the oral histories of their parents or grandparents visiting kin on pastoral properties and other locations across the claim area;

families continue to teach the younger generations the oral histories of the claim area and about their kin such that the contemporary generation can identify and be identified as being from the claim area;
knowledge is still held in relation to the places of special significance of the area, the native plants and animals of the claim area and how to hunt and gather them, and the stories that connect Darumbal people;
members of the claim group pass on knowledge of their traditional law and custom or knowledge of the claim area they have learnt when they were children, from their parents, uncles, aunties and grandparents.
Continued acknowledgement and observance of traditional law and custom has been possible because the members of the claim group and their predecessors have continued to live, work and travel through the area covered by the application despite the impacts of European settlement. They have continued to practise their traditional laws and customs and adhere to the processes that regulate their association with and responsibilities to their country (the area of the application). 
Reference is made in both affidavits and in the additional material to disruptions to the claim group’s continuity of association with the area of Darumbal country, essentially for reasons of dispossession created by European settlement. However, this appears to have been mitigated by:
	Darumbal people maintaining contact with their country through work on the various pastoral stations located within and adjacent to the current claim area; people travelled, worked and resided close to and in the towns of Rockhampton and those along the Fitzroy River;

descendants of those families forcibly removed were taught by their parents and grandparents about their association with the claim area and their countrymen;
despite living away from their country, Darumbal people still felt a strong spiritual connection to their traditional lands, believing they held rights in their country passed down from their parents and grandparents;
laws and customs relating to country, important sites and ceremonies, stories, hunting and gathering, fishing and bush tucker were passed down by significant people to the younger generations and continue to be passed on today. 
The affidavits and additional material illustrate and, in my view, demonstrate that these laws and customs have been passed from generation to generation and continue to be acknowledged and observed today among the current generations of the claim group. 
There is sufficient information before me to support the assertion that the native title claim group continues to hold native title in accordance with its traditional laws and customs.
Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be prima facie established are identified in my reasons below.
Under s. 190B(6) I must be satisfied that at least one of the native title rights and interests claimed by the native title group can be established, prima facie. I refer to the comments made by Mansfield J in Doepel about the nature of the test at s. 190B(6):
	it is a prima facie test and ‘if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis’—Doepel at [135].
	it involves some ‘measure’ and ‘weighing’ of the factual basis and imposes ‘a more onerous test to be applied to the individual rights and interests claimed’—Doepel at [126], [127] and [132]. 

As mentioned above in relation to the requirements of s. 190B(5), the registration test involves an administrative decision and is not a trial or hearing of a determination of native title pursuant to s. 225. Therefore it is not appropriate to apply the standards of proof that would be required at such a trial or hearing. It is not my role to draw definitive conclusions from the material before me about whether or not the claimed native title rights and interests exist, only whether they are capable of being established prima facie.
I have examined the factual basis for the assertion that the claimed native title rights and interests exist against each individual right and interest claimed in the application to determine whether prima facie, they:
	exist under traditional law and custom in relation to any of the land or waters under claim;
	are native title rights and interests in relation to land or waters (see chapeau to s. 223(1)); and
	are rights and interests that have not been extinguished over the whole of the application area.

I note that, in my view, as set out above at s. 190B(5), the application provides a sufficient factual basis to support the assertion that there exist traditional laws and customs acknowledged and observed by the native title claim group that give rise to some of the claimed native title rights and interests. Attachment F to the application tables the rights and interests claimed by the native title claim group against the relevant traditional laws and customs from which they arise. In my view, the facts contained in some of the additional material provided by the applicant (including the affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted]) are sufficient to further demonstrate that some of the rights and interests can be established, prima facie, because they illustrate and support that the claimed rights and interests exist under the traditional laws and customs acknowledged and observed by the native title claim group.
Exclusive rights
A right to possess, occupy, use and enjoy the land and waters covered by the application ("the claim area") to the exclusion of all others. 
The framing of this right is such that the application claims the right to exclusive possession over all of the land and waters of the claim area. It is well established law (Western Australia v Ward [2002] HCA 28; 213 CLR 1; 191 ALR 1; 76 ALJR 1098 (Ward HC)) that a claim to exclusive possession can only be made over areas covered by the application where exclusive possession can be recognised – that is, where native title has not been partially extinguished. The area covered by this application is large and intensely settled and it is clear that European settlement and its consequent land transactions and dealings will have wrought a significant effect on native title. I note that the general exclusion statements at Schedule B exclude a claim to exclusive possession over areas where non-exclusive possession acts have been done (paragraph 3) and that the application makes no claim to areas where native title has been extinguished (paragraph 6). However, without the caveat phrase that exclusive possession is claimed only over areas where it can be recognised, the exclusion statements, in my view, do not encapsulate all of those areas that may fall into the categories of tenure that have resulted in a partial extinguishment of native title at law, therefore disallowing a claim to exclusive possession.
In my view, there is no clear statement in the application that the right to possess, occupy, use and enjoy the land and waters to the exclusion of all others is claimed only over areas where it can be recognised. The claim to the right over the whole of the claim area does not, in my view, fully take into account the extinguishing effects on exclusive native title, and as such cannot be established, prima facie.
I note, however, that the application and material submitted in relation to it does provide some support that the claim to ‘exclusive’ rights under the traditional laws and customs of the Darumbal People can be established, prima facie, where it has not been extinguished. 
Non Exclusive rights
A right to use and enjoy the natural resources of the claim area for customary and traditional purposes. 
A right to utilise all natural resources in the claim area. 
Established
These rights are evidenced in the affidavits if [Claimant 1 – name deleted] and [Claimant 2 – name deleted] and in Attachment F, suggesting the rights exist under the traditional laws and customs of the native title claim group. Much of the material in support of these rights is cited above under my consideration of the factual basis of the claim.
[Claimant 1 – name deleted] attests to the importance of the Fitzroy River as a traditional source of natural resources:
I have lived within a short distance of the Fitzroy River throughout my life and I, and my family, have utilised its resources throughout that time. It is and has always been an important source of resources used by Darumbal people and other Aboriginal people of Central Queensland. It is the source of water, plant and animal foods, medicines, wood for fire, weapons, tools, shelters etc. It is also important for its cultural and religious values to the Darumbal and other Aborigines from the region—at [31].
[Claimant 1 – name deleted] and [Claimant 2 – name deleted] both attest to the continuing use of traditional plants and other natural resources for medicinal purposes; to make spears for hunting turtle and dugong and to share and exchange with kin.
[Claimant 1 – name deleted] attests to the regular hunting and fishing activities  conducted by members  of the claim group—‘such things as echidna (porcupine),  goanna, kangaroo, marine and freshwater turtles, dugong, crabs, fish, crawchies/yabbies (freshwater crayfish) oysters, and so on are regularly hunted and collected—at [44].
I am of the view that there is sufficient material in the application to establish prima facie the right to utilise all natural resources in the claim area and the right to use and enjoy the natural resources of the claim area for customary and traditional purposes.
A right to make decisions about the use and enjoyment of the claim area. 
A right to control the access of others to the claim area. 
A right to control the use and enjoyment of others of the natural resources of the claim area.
Not established 
The rights which make up exclusive possession are a right to control access and a right to make binding decisions about the use of the country—Ward HC at [52]. It would appear that the above rights have been distilled out of the wider construction of the right to ‘possess, occupy, use and enjoy to the exclusion of all others’.
These rights fail to be established prima facie on two counts. Firstly, because I am of the view that a claim to exclusive possession cannot be establish prima facie (for the reasons outlined above). Secondly, a claim to such rights cannot be made non-exclusively. There is extensive Court authority on whether such rights are capable of recognition as non-exclusive See for instance Ward v State of Western Australia [2006] FCAFC 283 at [27]. This was followed in Jango v Northern Territory [2006] FCA 310.  and in claiming the rights without a right to possession as against the whole world would be ‘apt to mislead’—Ward HC at [52].
It may be that the claim to these non-exclusive rights is limited to the control of access and the making of binding decisions in relation only to other Aboriginal persons who recognise the traditional laws and customs of the native title claim group for the Darumbal People application A similar right was established in Attorney-General of the Northern Territory v Ward [2003] FCAFC 283 and in De Rose v State of South Australia (No 2) [2005] FCAFC 110.. However, as they are not currently framed in this way, based on the authorities, these rights cannot be established, prima facie.
A right of access to the claim area.
Established
This right is evidenced in the affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted] and in Attachment F, suggesting the rights exist under the traditional laws and customs of the native title claim group. Much of the material that evidences that this right is established prima facie, is cited above under my consideration of the factual basis of the claim.
The information before me provides numerous examples of activities to demonstrate that the claim group’s past and current association with the application area has involved and currently involves access to the claim area. Such activities include fishing, camping, the collecting of marine and river resources, residing in and visiting the claim area, attending gatherings and meetings, teaching young people about Darumbal country and visiting and maintaining sites of significance. It is clear that members of the claim group regularly spend time in the claim area and that access to the land and waters is in pursuit of these activities.
I consider that this right can be established, prima facie.
A right to manage and conserve the claim area. 
A right to manage and conserve the natural resources of the claim area. 
A right to maintain and protect places and sites of cultural importance under traditional laws and custom. 
Established
These rights are evidenced in Attachment F and the additional material provided by the applicant suggesting the rights exist under the traditional laws and customs of the native title claim group. Much of the material that evidences that this right is established prima facie, is cited above under my consideration of the factual basis of the claim. 
The affidavits of [Claimant 1 – name deleted] and [Claimant 2 – name deleted] illustrate and support the assertion that these rights exist under Darumbal traditional law and custom. [Claimant 2 – name deleted] speaks of having the right to maintain and protect the sites of Darumbal country which he exercises on a regular basis and [Claimant 1 – name deleted] attests to traditional conservation through seasonal hunting and gathering to allow animals and plants to reproduce, and care taken not to exploit any particular resource.
Traditional and customary ‘environmental management’ practices are now translated into cultural heritage protection and recording of knowledge. For example, the native title claim group continues to exercise these rights through its involvement in the management of sites and places of cultural significance in areas such as the Shoalwater Bay Military Reserve Area and coastal environment.
I consider that these rights can be established, prima facie.
A right to trade in the natural resources of the claim area. 
Not established
Where it can be factually established, the right to trade may be able to be recognised over areas of both exclusive and non-exclusive possession It is possible however that this right is limited to trade in traditional resources even in areas of exclusive possession given the requirement that for native title rights and interests to be capable of recognition under the NTA they must have their origins in the traditional laws and customs of the claim group at the time of the acquisition of sovereignty Members of the Yorta-Yorta Aboriginal Community v State of Victoria (2002) 214 CLR 422; see also s. 225(1) NTA.. However, other than the general statement in Attachment F referring to sharing and exchanging resources with neighbouring Aboriginal groups, there is not, in my view, sufficient probative material to support the existence of this right under Darumbal traditional law and custom. 
A right to acquire, maintain, protect, prohibit or prevent misuse of the cultural and spiritual knowledge associated with the claim area.
Not established 
The Court in Ward HC found the following in relation to rights expressed in similar from to this right:
To some degree, for example respecting access to sites where artworks on rock are located, or ceremonies are performed, the traditional laws and customs which are manifested at these sites answer the requirement of connection with the land found in par (b) of the definition in s 223(1) of the NTA. However, it is apparent that what is asserted goes beyond that to something approaching an incorporeal right akin to a new species of intellectual property to be recognised by the common law under par (c) of s 223(1). The "recognition" of this right would extend beyond denial or control of access to land held under native title. It would, so it appears, involve, for example, the restraint of visual or auditory reproductions of what was to be found there or took place there, or elsewhere. It is here that the second and fatal difficulty appears.
In Bulun Bulun v R & T Textiles Pty Ltd [49], von Doussa J observed that a fundamental principle of the Australian legal system was that the ownership of land and ownership of artistic works are separate statutory and common law institutions. That is the case, but the essential point for present purposes is the requirement of "connection" in par (b) of the definition in s 223(1) of native title and native title rights and interests. The scope of the right for which recognition by the common law is sought here goes beyond the content of the definition in s 223(1)—at [59] to [60].
Therefore, I consider that this right cannot be established, prima facie.
A right to conduct burials on the claim area in accordance with custom and tradition. 
Established
These rights are evidenced in the affidavits and other material, suggesting the rights exist under the traditional laws and customs of the native title claim group. [Claimant 1 – name deleted] attests to the repatriation of human remains of Darumbal people and the conduct of a number of reburials in accordance with the traditional law and custom in various locations in the claim area. Smoking ceremonies are an important funeral rite along with the group’s belief in the necessity of returning the deceased ‘to Darumbal country’. The information before me refers to a number of recent burials within the claim area and the traditional burial methods used involving ‘the use of hollow logs, caves or ground burials.
I consider that this right can be established, prima facie.
A right to identify with Darumbal People, Language and Darumbal land and waters.
A right to assert, inherit, or confer on kin or others agreed to by the Darumbal People, native title rights and interests over the claim area in accordance with custom and tradition.
Not established 
These two rights are not, in my view, sufficiently articulated to allow for a clear understanding of what is being claimed. The way they are currently framed also makes them incapable to precise definition. It may also be that such rights are rights ‘in relation to people and not in relation to land or waters’—Neowarra v State of Western Australia [2003] FCA 1402 at [488] and [ 490]. It may be that such rights are a part of the claim group’s laws and customs rather than a right or interest in relation to land or waters—Northern Territory of Australia v Alyawarr, Kaytetye, Warumungu, Wakaya Native Title Claim Group [2005] FCAFC 135 at [165].
Without being more precisely expressed these rights cannot, in my view, be established prima facie.
Conclusion
I have considered the rights claimed in the application against existing law in relation to whether or not they are capable of being recognised and whether the application provides sufficient information to establish, prima facie, their existence under the traditional laws and customs of the group.
I am satisfied, having considered the information before me, that some of the rights claimed in this application can be established prima facie. Therefore the rights to be registered on the Register of Native Title Claims are as follows:
A right to use and enjoy the natural resources of the claim area for customary and traditional purposes. 
A right of access to the claim area.
A right to manage and conserve the claim area. 
A right to manage and conserve the natural resources of the claim area. 
A right to maintain and protect places and sites of cultural importance under traditional laws and custom. 
A right to utilise all natural resources in the claim area. 
A right to conduct burials on the claim area in accordance with custom and tradition. 
Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
The application satisfies the condition of s. 190B(7).
Under s. 190B(7), I must be satisfied that at least one member of the native title claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application. This condition ‘can be seen as requiring some measure of substantive (as distinct from procedural) quality control upon the application’—Gudjala FC at [84].
In Doepel, Mansfield J also considered the nature of the Registrar’s task at s. 190B(7):
Section 190B(7) imposes a different task upon the Registrar. It does require the Registrar to be satisfied of a particular fact or particular facts. It therefore requires evidentiary material to be presented to the Registrar. The focus is, however, a confined one. It is not the same focus as that of the Court when it comes to hear and determine the application for determination of native title rights and interests. The focus is upon the relationship of at least one member of the native title claim group with some part of the claim area. It can be seen, as with s 190B(6), as requiring some measure of substantive (as distinct from procedural) quality control upon the application if it is to be accepted for registration—at [18].
Sufficient information is provided in the material before me to show that the members of the native title claim group have a traditional physical connection with the land and waters of the application area. The material has been quoted in my consideration at both s. 190B(5) and s. 190B(6).
[Claimant 1 – name deleted] and [Claimant 2 – name deleted] have lived and worked throughout their lives in the area covered by the application. They acknowledge and observe Darumbal traditional laws and customs passed down to them by their parents and grandparents. They continue to practice and exercise the rights and interests that arise under their traditional law and custom and pass their knowledge onto succeeding generations.
I am satisfied that at least one member of that group currently has a traditional physical connection with parts of the application area.
Subsection 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If :
	a previous exclusive possession act (see s. 23B) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act;
a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or
	the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act;

a claimant application must not be made in which any of the native title rights and interests confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection(2) and (3) does not apply if:

	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and
	the application states that ss. 47, 47A or 47, as the case may be, applies to it.

The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by looking at each part of s. 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.
Reasons for s. 61A(1)
Section 61A(1) provides that a native title determination application must not be made in relation to an area for which there is an approved determination of native title. 
In my view the application does not offend the provisions of s. 61A(1). The geospatial report dated 21 August 2012 and a search that I made of the Tribunal’s geospatial databases on the day of my decision reveals that there are no approved determinations of native title over the application area.
Reasons for s. 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply. 
In my view the application does not offend the provisions of s. 61A(2). Schedule B at paragraphs 1 and 2 excludes from the application area any land or waters that is or has been covered by previous exclusive possession acts as they are defined in the NTA.
Reasons for s. 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, , unless the circumstances described in s. 61A(4) apply. 
In my view, the application does not offend the provisions of s. 61A(3). Schedule B contains a statement at paragraph 3 that exclusive possession is not claimed over areas which are subject valid previous non-exclusive possession acts.
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or
	the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
	in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.

The application satisfies the condition of s. 190B(9), because it meets all of the three subconditions, as set out in the reasons below.
Reasons for s. 190B(9)(a):
The application satisfies the subcondition of s. 190B(9)(a). Schedule Q contains the statement that ‘the native title claim group does not claim ownership of minerals, petroleum or gas that are wholly owned by the Crown’.
Reasons for s. 190B(9)(b)
The application satisfies the subcondition of s. 190B(9)(b). Schedule P contains the statement that the native title claim group does not claim exclusive possession of any offshore places.
Result for s. 190B(9)(c)
The application satisfies the subcondition of s. 190B(9)(c). Schedule B at paragraph 6 contains the statement that the application excludes land or waters where the native title rights and interests claimed have been otherwise extinguished.



[End of reasons]



Attachment A
Reasons for ss. 190A(1A) and 190A(6A)
Subsection 190A(1A)
Despite subsection (1), if:
	The Registrar is given a copy of an amended application under subsection 64(4) that amends a claim; and 

The application was amended because an order was made under section 87A by the Federal Court; and
The Registrar has already considered the claim, as it stood before the application was amended; 
The Registrar need not consider the claim made in the amended application 

Subsection 190A(1A) does not apply to this claim for the reasons given below. 
The application has not been amended pursuant to an order under s. 87A by the Court. Therefore, s. 190A(1A) is not applicable in this case. 
Subsection 190A(6A)
The Registrar must accept the claim (the later claim) for registration if:
	a claim (the earlier claim) was made in an application given to the Registrar under section 63 or subsection 64(4) (the earlier application); and
	the Registrar accepted the earlier claim for registration under subsection (6) of this section; and
	the later claim was made in an application given to the Registrar under subsection 64(4) that amends the earlier application; and
	the Registrar is satisfied that the only effect of the amendment is to do one or more of the following:

	reduce the area of land or waters covered by the application, in circumstances where the information and map contained in the application, as amended, are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters;
	remove a right or interest from those claimed in the application;
	change the name in the application of the representative body, or one of the representative bodies, recognised for the area covered by the application, in circumstances where the body’s name has been changed or the body has been replaced with another representative body or a body to whom funding is made available under section 203FE;

change the name in the application of the body to whom funding was made available under section 203FE in relation to all or part of the area covered by  the application, in circumstances where the body’s name has been changed or the body has been replaced by another such body or representative body;
alter the address for service of the person who is, or persons who are, the applicant.
Subsection 190A(6A) does not apply to this claim for the reasons given below.
I must consider whether or not the amended application currently before me satisfies the circumstances described by s. 190A(6A) and whether the Registrar must therefore accept the claim.
The amended application currently meets the first three requirements of subsections  190A(6A)(a), (b), (c):
	the original application was first made on 17 August 2001( when the Court ordered the combination of five applications); and

the application was considered and accepted for registration under s. 190A(6) on 27 February 2002; and
	the application before me is an amended application, given to the Registrar under s. 64(4) of the Act.
I must now consider whether the amendments to the application meet the requirements of s. 190A(6A)(d) . That is, I must be satisfied that the effect of the relevant amendments is to only do one or more of the things set out in ss. 190A(6A)(d)(i) to (v).
The amendments to the application (by virtue of the combination of the two Darumbal People applications) include the following:
	Part A—persons comprising the applicant have been replaced to reflect the outcome of the s. 66B process

Schedule A—changes to the description of the native title claim group
Schedule B and Attachment B—combine the areas of the Darumbal People and Darumbal People #2 applications, and contract the external boundaries of the combined claimed area
Schedule C—changes to the map to reflect the combination
Schedules F, H, HA, I and K
In accordance with the provisions of s. 190A(6A)(d), the effect of the amendments to the application should be no more than:
	reducing the area of land or waters covered by the application;

removing a right or interest claimed in the application;
changing the name of the representative body for the area;
changing the name of the s. 203FE funded body for the area;
altering the name and address for service.
The majority of the amendments do no more that those set out under s. 190A(6A)(d). However, the amendment to Schedule A is a significant change to the description of the native title claim group and is therefore an amendment that does more than the things set out under ss. 190A(6A)(d)(i) to (v).
It follows that the amended application therefore does not satisfy the circumstances described by s. 190A(6A) and must be considered for registration under s. 190A(1).

Attachment B
Summary of registration test result
Application name
Darumbal People
NNTT file no.
QC12/8
Federal Court of Australia file no.
QUD6131/98
Date of registration test decision
23 November 2012

Section 190C conditions
Test condition
Subcondition/requirement
Result
s. 190C(2) 

Aggregate result:
Met

re s. 61(1)
Met

re s. 61(3)
Met

re s. 61(4)
Met

re s. 62(1)(a)
Met

re s. 62(1)(b)
Aggregate result:
Met


s. 62(2)(a)
Met


s. 62(2)(b)
Met


s. 62(2)(c)
Met


s. 62(2)(d)
Met


s. 62(2)(e)
Met


s. 62(2)(f)
Met


s. 62(2)(g)
Met


s. 62(2)(ga)
Met


s. 62(2)(h)
Met
s. 190C(3)

Met
s. 190C(4)

Overall result:
Met

s. 190C(4)(a)
Not met

s. 190C(4)(b)
Met

Section 190B conditions
Test condition
Subcondition/requirement
Result
s. 190B(2)

Met
s. 190B(3)

Overall result:
Met

s. 190B(3)(a)
N/A

s. 190B(3)(b)
Met
s. 190B(4)

Met
s. 190B(5)

Aggregate result:
Met

re s. 190B(5)(a)
Met

re s. 190B(5)(b)
Met

re s. 190B(5)(c)
Met
s. 190B(6)

Met
s. 190B(7)(a) or (b)

Met
s. 190B(8)

Aggregate result:
Met

re s. 61A(1)
Met

re ss. 61A(2) and (4)
Met

re ss. 61A(3) and (4)
Met
s. 190B(9)

Aggregate result:
Met

re s. 190B(9)(a)
Met

re s. 190B(9)(b)
Met

re s. 190B(9)(c)
Met

Attachment C
Documents and information considered
The following lists all documents and other information that I have considered in coming to my decision about whether or not to accept the application for registration.
Darumbal People native title determination application, as amended and filed in the Court on 26 July 2012;
Hatfield on behalf of the Darumbal People v State of Queensland [2012] FCA 796 (26 July 2012);
Court orders in respect of the Darumbal People native title determination application, Justice Collier, 26 July 2012;
The Tribunal’s Geospatial Services ‘Geospatial Assessment and Overlap Analysis’ (the geospatial report) for 21 August 2012, being an expert analysis of the external and internal boundary descriptions and mapping of the application area and an overlap analysis against the Register, Schedule of Applications, determinations, agreements and s. 29 notices and equivalent;
Extract of the Register of Native Title Claims, QC99/1—Darumbal People #2—QUD6001/99 (prepared 22 August 2012);
Extract of the Register of Native Title Claims, QC97/21—Darumbal People—QUD6131/98 (prepared 22 August 2012);
Additional material provided by the applicant, 27 September 2012:
	Submission addressing the requirements of ss. 190B(5), (6), (7), procedural fairness steps and certification of the application;

Information in respect of the native title claim group’s association with the coast, sea and islands of the application area;
Information on the approximate birth dates and areas of association of the apical ancestors listed at Schedule A used to describe the current claim group;
Attachment F to the Darumbal People #2 application, describing the basis on which the rights and interests are claimed;
Affidavits sworn by [Claimant 1 – name deleted] (4 November 2010) and [Claimant 2 – name deleted] (3 November 2010) in support of the original Darumbal People application.
Additional material provided by the applicant, 22 October 2012:
	Submission addressing the requirements of ss. 62(1)(a) and 190C(4);

Affidavit of Lawyer 1 – name deleted], 11 July 2012, outlining the steps taken in relation to the conduct of authorisation meetings  held in June 2012, including annexures;
Additional material provided by the applicant, 23 October 2012:
	Affidavit of [Lawyer 2 - name deleted], 12 July 2012, outlining the steps taken by QSNTS to notify and inform members of the native title claim group of the authorisation meetings of 2 June 2012, including copies of 3 public notices.



