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I have considered this claim for registration against each of the conditions contained in ss. 190B and 190C of the Native Title Act 1993 (Cwlth).
For the reasons attached, I am satisfied that each of the conditions contained in ss. 190B and C are met. I accept this claim for registration pursuant to s. 190A of the Native Title Act 1993 (Cwlth).
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___________________________________

Nadja Mack
Delegate of the Native Title Registrar pursuant to
sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cwlth) under an instrument of delegation dated 24 August 2011 and made pursuant to s. 99 of the Act. 

Reasons for decision
Table of contents
Introduction	3
Application overview	3
Registration test	3
Information considered when making the decision	3
Procedural and other conditions: s. 190C	10
Procedural and other conditions: s. 190C	10
Subsection 190C(2) Information etc. required by ss. 61 and 62	10
Native title claim group: s. 61(1)	10
Name and address for service: s. 61(3)	11
Native title claim group named/described: s. 61(4)	11
Affidavits in prescribed form: s. 62(1)(a)	11
Application contains details required by s. 62(2): s. 62(1)(b)	12
Information about the boundaries of the area: s. 62(2)(a)	12
Map of external boundaries of the area: s. 62(2)(b)	12
Searches: s. 62(2)(c)	12
Description of native title rights and interests: s. 62(2)(d)	12
Activities: s. 62(2)(f)	13
Other applications: s. 62(2)(g)	13
Section 24MD(6B)(c) notices: s. 62(2)(ga)	13
Section 29 notices: s. 62(2)(h)	14
Subsection 190C(3) No common claimants in previous overlapping applications	14
Subsection 190C(4) Authorisation/certification	15
Merit conditions: s. 190B	24
Subsection 190B(2) Identification of area subject to native title	24
Subsection 190B(3) Identification of the native title claim group	25
Subsection 190B(4) Native title rights and interests identifiable	26
Subsection 190B(5) Factual basis for claimed native title	27
Subsection 190B(6) Prima facie case	38
Subsection 190B(7) Traditional physical connection	44
Subsection 190B(8) No failure to comply with s. 61A	45
Reasons for s. 61A(1)	46
Reasons for s. 61A(2)	46
Reasons for s. 61A(3)	46
Subsection 190B(9) No extinguishment etc. of claimed native title	47
Reasons for s. 190B(9)(a):	47
Reasons for s. 190B(9)(b)	47
Result for s. 190B(9)(c)	47
Attachment A Summary of registration test result	48
Attachment B Procedural fairness steps	51

Introduction
This document sets out my reasons, as a delegate of the Native Title Registrar (the Registrar), for the decision to accept the Gaangalu Nation claimant application (the application) for registration pursuant to s. 190A of the Act. 
Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cwlth) which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. Please refer to the Act for the exact wording of each condition. 
Application overview
The Registrar of the Federal Court of Australia (the Court) gave a copy of the application to the Registrar on 20 August 2012 pursuant to s. 63. This has triggered the Registrar’s duty to consider the claim made in the application under s. 190A.
Given that the application was made on 20 August 2012 and has not been amended, I am satisfied that neither subsection 190A(1A) nor subsection 190A(6A) apply.  
Therefore, in accordance with subsection 190A(6) I must accept the claim for registration if it satisfies all of the conditions in ss. 190B and 190C. This is commonly referred to as the registration test.
Registration test
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included among the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Pursuant to s. 190A(6) , the claim in the application must be accepted for registration because it does satisfy all of the conditions in ss. 190B and 190C. 
Information considered when making the decision
For the purpose of the registration test, I have had regard to the information contained in the following documents:
·	Form 1, including attachments;
·	Tribunal’s Geospatial Services ‘Geospatial Assessment and Overlap Analysis’ (the Geospatial Report), dated 27 August 2012, being an expert analysis of the external and internal boundary descriptions and mapping of the application area and an overlap analysis against the Register, Schedule of Applications, determinations, agreements and s. 29 notices and equivalent;
·	extracts (parts of sections 1, 2 and 4, section 5 and appendices B, E and F) from ‘Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’, received on 3 September 2012;
·	further extracts (section 4) from Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’, received on 18 September 2012
·	further extracts (parts of section 3 and appendices E, F and G) from Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’, received on 26 September 2012;
·	Geospatial database iSpatialView search results of the application area, dated 12 November 2012;
·	email from [Person 1 - name deleted] to [Lawyer 1 – name deleted] and the Tribunal's QLD enquiries email address on 22 August 2012 ([Person 1 - name deleted]’s email) – see comment below;
·	submission from Queensland South Native Title Services (QSNTS) on its own behalf in its capacity as a native title service provider performing the functions of a representative body for the area subject to this application pursuant to s. 203B, dated 10 October 2012 (QSNTS submission) – see comments below;
·	additional affidavits provided by the persons who jointly comprise the applicant in the application, filed in Court on 22 October 2012 and received from the Court on the same day; 
·	order of the Court dated 13 November 2012 that the affidavits of the applicant which accompanied the application be uplifted and replaced by the affidavits filed on 22 October 2012 which are to be taken to have accompanied, and to have been filed on the same date as, the application. I note that the Court also provided a copy of the Form 1 with the additional affidavits attached to it instead of the original affidavits; and
·	applicant’s response to QSNTS submission and [Person 1 - name deleted]’s email dated 31 October 2012.

Consideration of the requirements of s. 190A(3)
Subsection 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to and I may have regard to other information, as I consider appropriate. 
According to O’Loughlin J in Risk v National Native Title Tribunal [2000] FCA 1589 (Risk) at [25] I can only make a decision as to what may be appropriate for me to have regard to under the concluding words of s. 190A(3) after I have first examined the contents of the material received. If, after having examined the contents, I form the opinion that it is not appropriate, then, at this stage I would be entitled to disregard it. 
In undertaking this examination, I need to consider the information against the requirements of the particular condition of the registration test to which it purports to speak  – see Mansfield J in Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 (Doepel) at [19]. 
In relation to the ambit of what may be appropriate for me to have regard to, I am further guided by the following judgements: Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC), Strickland v Native Title Registrar [1999] FCA 1530 (Strickland), Western Australia v Strickland [2000] FCA 652 (Strickland FC) and Wiri People v Native Title Registrar [2008] FCA 574 (Wiri People) and quote relevant aspects of these decisions below.
I have examined the information contained in the QSNTS submission and [Person 1 - name deleted]’s email on the above basis.


QSNTS submission
QSNTS submits that it has formed a view, based on the material set out in the application, particularly Attachment F, that some of the ethnographic material relied on by the applicant has been misrepresented or selectively quoted to such an extent as to not amount to material that the Registrar could rely on ‘in being satisfied that there is (sic) sufficient factual basis to ground the elements required under section 190B(5)’. QSNTS adds that it does not ask the Registrar to go beyond the material provided in the application itself but to consider whether it is appropriate to examine some of the source materials referred to in the application to determine whether that source material has been accurately represented. QSNTS proceeds to set out ‘observations’ which relate to certain source material referred to in Attachment F and how it believes it misrepresents or selectively quotes that material. A copy of relevant parts of the source material is attached to the submission. In QSNTS’s view, ‘[i]t seems clear on the face of the source material, as referred to in the application itself, that any native title claim purporting to be lodged on behalf of those ‘tribes’ that constitute the Gaangalu Nation must include the Karingbal People’. The apical ancestors for the Karingbal People (as set out in the Karingbal People claim QC06/19), however, are not included in the claim group description of the Gaangalu Nation claim in Schedule A. As such, QSNTS submits, the Registrar cannot be satisfied that all persons in the native title claim group have been named in the application pursuant to s. 190B(3)(a). The Registrar also cannot be satisfied that the applicant has been authorised by all of the ‘other persons’ [the Karingbal People] in the native title claim group to make the application pursuant to s. 190C(4)(b).
QSNTS submits that the information it put before me is relevant to my consideration of the requirements of s. 190B(3), 190B(5) and s. 190C(4). I set out my consideration under these headings below.

Section 190B(3)
Is it appropriate for me to have regard to adverse information? 
As noted above, in deciding this question I must consider the requirements of the particular condition of the registration test the information purports to speak to. 
According to Mansfield J in Doepel the requirements of s. 190B(3) do not appear to go beyond consideration of the terms of the application – at [16] and [51].
Decision
Therefore, in my view, I cannot consider the information contained in the QSNTS submission when considering the application against the requirements of s. 190B(3). 

Section 190B(5)
Is it appropriate for me to have regard to adverse information? 
According to Mansfield J in Doepel, s. 190B(5) ‘clearly calls for consideration of material which may go beyond the terms of the application, and for that purpose the information sources specified in s. 190A(3) may be relevant’ – at [16].
Mansfield J goes on to say that the Registrar’s task pursuant to s. 190B(5) is confined to addressing ‘the quality of the asserted factual basis’ for the rights and interests claimed in the application
...but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests. In other words, the Registrar is required to determine whether the asserted facts can support the claimed conclusions. The role is not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts — [17]. 
This approach to the Registrar’s task was approved by the Full Court in Gudjala FC at [83] and [85] where the Full Court held that the criticising or refusal to accept the asserted factual basis or evidence provided in support of the factual basis by the applicant is not permitted – at [93].
Significantly, Mansfield J also commented in Doepel that the Tribunal’s task when considering the requirements of ss. 190B and 190C is clearly not one of finding in all respects the real facts on the balance of probabilities, or on some other basis. Its role is not to supplant the role of the Court when adjudicating upon the application for determination of native title, or generally to undertake a preliminary hearing of the application — [16];
Justice Mansfield in Doepel also considered the issue of contrary information before a delegate in the process of applying the registration test. His comments are made under the heading ‘The inclusiveness of the Group’ and I will refer to them again below when considering the requirements of s. 190C(4). It is worth noting that the contentions his Honour are dealing with under this heading concern the requirements of s. 190C(2), s. 190B(3) and s. 61. Whilst the contentions do not relate to s. 190B(5), in my view, his Honour’s comments equally apply to my considerations under this section, given the introductory words at [47] that the Registrar’s ‘function under s 190A is to determine whether the requirements of ss 190B and 190C are satisfied according to their terms, rather than generally to consider the accuracy of the information in the application’.
His Honour proceeds by posing the following questions 
Is the Registrar to note the inconsistency of information in different documents, and so simply not be satisfied of the accuracy of the information in the application or of the other applications [...]? Is the Registrar to undertake some form of hearing to reach a state of satisfaction about which application accurately describes the native title claim group? If so, how is the inquiry to be conducted? Issues would then arise as to whether the Registrar's satisfaction requires the Registrar to make findings of fact... — [47]
His Honour concludes that
 ‘[t]he purpose of the 1998 amendments to Part 7 of the NT Act was to impose a gateway to the statutory benefits which registration provides by identifying only those people with a credible native title claim'— Second Reading Speech of the Attorney-General, Hansard, House of Representatives, 9 March 1998, p 784. The second reading speech does not indicate a legislative intention that the Registrar should embark upon some general fact finding exercise, balancing and weighing conflicting evidence, to determine whether to accept a claim for registration’. (emphasis added)
In summary, according to Doepel and Gudjala FC, I am not to evaluate the factual basis materials that are before me as if they were evidence furnished in support of the claim. I am not to embark on a fact finding exercise or balance and weigh conflicting evidence. My task is not to criticise or refuse to accept as true what is stated in the application and the additional information provided by the applicant, but to consider the sufficiency of the factual basis material to fully and comprehensively address the relevant matters set out in s. 190B(5). My assessment is limited to whether the asserted facts in the application and supporting material can support the claimed conclusions set out in s. 190B(5).  
Whilst the QSNTS submission states that the Registrar is not asked to go beyond material provided in the application, in actual fact that is what QSNTS asks me to do by inviting me to view the contents of historical source material which is quoted in the application, but does not form part of it. In my view, it may be appropriate to view this publicly available material. However, QSNTS further asks me to form an opinion about the content of the source material which QSNTS submits has been misrepresented or selectively quoted in the application. Forming such an opinion, in my view, would amount to criticising or refusing to accept as true the material provided by the applicant. 
Decision
For the above reasons, following Doepel and Gudjala FC, I am of the view, that it is not appropriate for me to have regard to the information contained in the QSNTS submission when considering the application against the requirements of s. 190B(5). In my view, the issues raised in the QSNTS submission are issues appropriately considered by the Court in the course of the application’s proceedings and not by the Registrar (or her delegate) in the context of the registration test. 

Section 190C(4)(b)
Is it appropriate for me to have regard to adverse information? 
The application considered by Mansfield J in Doepel was certified and therefore his Honour had to consider the provisions of s. 190C(4)(a). Whilst not specifically addressing the question of what information the Registrar may have regard to when considering the requirements of s. 190C(4)(b), Mansfield J observed that ‘[i]f s. 190C(4)(b) applies, s. 190C(5) imposes requirements which must appear from the application itself’  at— [16]. His Honour also relevantly states in relation to the two alternatives in s. 190C(4) — certification under subsection (4)(a) or authorisation under subsection (4)(b) - that
The contrast between the requirements of subs (4)(a) and (4)(b) is dramatic. In the case of subs (4)(a), the Registrar is to be satisfied about the fact of certification by an appropriate representative body. In the case of subs (4)(b), the Registrar is required to be satisfied of the fact of authorisation by all members of the native title claim group. Section 190C(5) then imposes further specific requirements before the Registrar can attain the necessary satisfaction for the purposes of s 190C(4)(b). The interactions of s 190C(4)(b) and s 190C(5) may inform how the Registrar is to be satisfied of the condition imposed by s 190C(4)(b), but clearly it involves some inquiry through the material available to the Registrar to see if the necessary authorisation has been given. The nature of the enquiry is discussed by French J in Strickland v NTR at 259 - 260, and approved by the Full Court in WA v Strickland at 51 - 52. Both Martin at [13] - [18], and Risk v National Native Title Tribunal [2000] FCA 1589 involved consideration of the condition imposed by s 190C(4)(b) — at [78] (emphasis added).
French J in Strickland at [57] found that subsections 190C(4) and 190C(5) do not confine the delegate to the statements in the application or in the prescribed accompanying s. 62(1)(a) affidavit when deciding whether s. 190C(4)(b) is satisfied: the delegate may have regard to other material provided by the applicant or otherwise available in relation to the authorisation of the applicant. This finding was approved on appeal to the Full Court in Strickland FC at [78]. 
Strickland was also followed by Collier J in Wiri People. Her Honour specifically states at [31] that
[W]hile Doepel may be authority that, for the purposes of section 190C (2), the Registrar is not required to look beyond the terms of the application (cf Wakaman People No 2 v Native Title Registrar [2006] FCA 1198; (2006) 155 FCR 107 at 118), it does not necessarily follow that the same principle applies to the satisfaction required of the Registrar or his delegate by s 190C (4)(b).
The factual circumstances of the matter before Collier J are particularly relevant to the matter before me. It involved the review of a delegate’s decision that an application did not meet the requirements of s. 190C(4)(b) where the evidence relating to the proper composition of the claim group was ‘conflicting and contentious’, including adverse information and submissions from the representative body that the Wiri People were a wider group than that which authorised the applicant. Referring to Risk, Collier J held that an assessment of whether the claim group is a properly constituted ‘native title claim group’ as defined in s. 61(1) is a function of the delegate’s duty under s. 190C(4).
As noted above, the QSNTS submission challenges authorisation on the basis that the claim group as described in Schedule A of the application is not properly constituted.
Decision
Based on the above, I am of the view that it is appropriate for me to have regard to the QSNTS submission in relation to the requirements of s. 190C(4)(b). 
The question that remains to be considered by me is how much reliance I place on the information contained in the submission. I refer to my discussion at s. 190C(4) below. 

[Person 1 - name deleted]’s email
The information contained in [Person 1 - name deleted]’s email is limited. The email is not addressed to the Tribunal but a request to the claim group’s legal representative which has been copied to the Tribunal. The body of the email contains a further, earlier email which refers to an attachment which is not included in the email received by the Tribunal. It is my understanding that in [Person 1 - name deleted]’s view, her family’s apical ancestor listed in Schedule A, Biddy (Wife of Jumbo), should be removed from the claim group description. [Person 1 - name deleted] states that she is acting on behalf of Kanolu Elder [Claimant 1 – name deleted]. It appears that [Person 1 - name deleted] is of the view that her family’s apical ancestor is a Kanolu person.
For the same reasons as noted above, I am of the view that it is only appropriate for me to have regard to the content of [Person 1 - name deleted]’s email in relation to the requirements of s. 190C(4)(b). 


Information not considered 
I have not considered any information that may have been provided to the Tribunal in the course of the Tribunal providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK, without the prior written consent of the person who provided the Tribunal with that information, either in relation to this claimant application or any other claimant application or any other type of application, as required of me under the Act.
Also, I have not considered any information that may have been provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’. Further, mediation is private as between the parties and is also generally confidential (see ss. 94K and 94L).
 
Procedural and other conditions: s. 190C
Subsection 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons below. 
In reaching my decision for the condition in s. 190C(2), I understand that this condition is procedural only and simply requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. This condition does not require me to undertake any merit or qualitative assessment of the material for the purposes of s. 190C(2)— Doepel at [16] and also at [35]–[39]. In other words, does the application contain the prescribed details and other information? 
It is also my view that I need only consider those parts of ss. 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the application.  I am also of the view that I do not need to consider the requirements of s. 61(5). The matters in ss. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees, in my view, are matters for the Court. They do not, in my view, require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s. 190C(2), as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
Turning to each of the particular parts of ss. 61 and 62 which require the application to contain details/other information or to be accompanied by an affidavit or other documents:
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
The application contains all details and other information required by s. 61(1)—see Part A of the application, which names the persons authorised to make the application. Schedule A of the application contains a description of the native title claim group. 
I have confined my assessment of this requirement to the information contained in the application itself as this assessment does not involve me going beyond the application, nor does it require me to undertake any form of merit assessment of the material to determine if I am satisfied whether ‘in reality’ the native title claim group described is the correct native title claim group—Doepel at [37] and [39]. 
There is nothing on the face of the application that leads me to conclude that the description of the native title claim group does not include all of the persons in the native title group, or that it is a subgroup of the native title claim group. 
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
The application contains all details and other information required by s. 61(3)—Part B of the application contains the name and address for service of the persons who are the applicant.
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
The application contains all details and other information required by s. 61(4)—Schedule A of the application contains a description of the persons in the native title claim group.
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an approved determination of native title, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
setting out details of the process of decision-making complied with in authorising the applicant to make the application and to deal with matters arising in relation to it. 
The application is accompanied by the affidavit required by s. 62(1)(a). The application is accompanied by affidavits from each of the eight persons who comprise the applicant. 
As noted above in relation to the information considered when making this decision, the application filed on 20 August 2012 was accompanied by eight affidavits from the persons who jointly comprise the applicant (the original affidavits). Eight additional affidavits were filed on 22 October 2012. On 13 November 2012 the Court ordered that the original affidavits be uplifted from the Court file, returned to the applicant’s legal representative and replaced with the additional affidavits which are to be taken to have accompanied, and to have been filed on the same date as, the application of 20 August 2012. 
The additional affidavits are signed by each deponent and are competently witnessed and make all the statements required by this section.
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
The application contains all details and other information required by s. 62(1)(b). 
The application does contain the details specified in ss. 62(2)(a) to (h), as identified in the reasons below.
Information about the boundaries of the area: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
The application contains all details and other information required by s. 62(2)(a)—Schedule B and Attachment B of the application contain information about the boundaries of the area referred to in ss. 62(2)(a)(i) and (ii).
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
The application contains all details and other information required by s. 62(2)(b)—Attachment C contains a map of the external boundaries of the area referred to in s. 62(2)(b).
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out by or on behalf of the native title claim group to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
The application contains all details and other information required by s. 62(2)(c)—Schedule D of the application states that no current searches have been carried out by the applicant, and that the applicant is aware of a non-claimant application lodged over part of a lot which is located within the external boundary of the claim area.
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
The application contains all details and other information required by. 62(2)(d)—Schedule E of the application contains a description of the native title rights and interests claimed.
I note that the copy of the application as received from the Court also included an Attachment E which set out another list of rights and interests claimed. I have been advised by the applicant on 12 September 2012 that ‘Attachment E was inadvertently included from an old precedent and we respectfully ask that Attachment E be uplifted under the slip rule thereby retaining Schedule E amended only by deleting reference to Attachment E’. The From 1 document received from the Court on 13 November 2012 does not include Attachment E. I have not considered Attachment E when assessing this application against the requirements of the registration test.
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application contains all details and other information required by s. 62(2)(e)—Attachments F and M of the application contain a general description of the factual basis. 
I have only considered whether the information regarding the claimants’ factual basis contained in Attachment F and Attachment M addresses, in a general sense, each of the particular assertions at s. 62(2)(e)(i) to (iii) and have not undertaken an assessment of its sufficiency. Any ‘genuine assessment’ of the details/information contained in the application at s. 62(2)(e), is to be undertaken by the Registrar when assessing the applicant’s factual basis for the purposes of s. 190B(5) —Gudjala FC at [92].   
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
The application contains all details and other information required by s. 62(2)(f)—Schedule G of the application contains details of activities currently being carried out by the native title claim group in relation to the application area. Details are also contained in the s. 62(1)(a) affidavit of Mr Robert Kerry Toby (Junior). 
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
The application contains all details and other information required by s. 62(2)(g)—Schedule H of the application contains information that pertains to this requirement.
Section 24MD(6B)(c) notices: s. 62(2)(ga)
The application must contain details of any notification under s. 24MD(6B)(c) of which the applicant is aware, that have been given and that relate to the whole or part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(ga)—Schedule HA of the application states that the applicant is not aware of notifications under s. 24MD(6B)(c). 

Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(h)—Schedule I of the application contains information that pertains to s. 29 notices of which the applicant is aware that relate to the application area.
Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
The application satisfies the condition of s. 190C(3).
I refer to the comments of Mansfield J at [16] of Doepel that s. 190C(3) ‘may involve the Registrar addressing information otherwise available.’ Assessing this requirement, I have considered the Geospatial Report and Geospatial database iSpatialView search results to identify whether or not there are any previously registered applications affecting the area of this application at the time this application was made on 20 August 2012. The assessments identify that the following applications overlap this application in part:
·	the Wadja People claim, QC2012/010, QUD422/12. The application was made on 22 August 2012 and is currently identified for registration testing; and
·	the Kanolu People # 2 claim, QC2012/012, QUD421/12. The application was made on 23 August 2012 and was registered on the Register of Native Title Claims on 19 October 2012.
The two claims are not previous applications in the sense required by paragraphs 190C(3)(a) and (b), because they were not on the Register of Native Title Claims when this application was made. Accordingly, I do not have to consider whether or not there are common members between this claim and the claim group of the Wadja People application or the Kanolu People # 2 application under s. 190C(3). 
As there are no previously registered overlapping applications, the requirements of s. 190C(3) are met.
Subsection 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Note: The word authorise is defined in section 251B.

Section 251B provides that for the purposes of this Act, all the persons in a native title claim group authorise a person or persons to make a native title determination application  . . . and to deal with matters arising in relation to it, if:
	where there is a process of decision–making that, under the traditional laws and customs of the persons in the native title claim group, must be complied with in relation to authorising things of that kind—the persons in the native title claim group . . . authorise the person or persons to make the application and to deal with the matters in accordance with that process; or 

where there is no such process—the persons in the native title claim group . . . authorise the other person or persons to make the application and to deal with the matters in accordance with a process of decision–making agreed to and adopted, by the persons in the native title claim group . . . in relation to authorising the making of the application and dealing with the matters, or in relation to doing things of that kind. 
I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for the condition of s. 190C(4) to be satisfied. 
As the application is not certified, the requirements of s. 190C(4)(a) do not apply and I must consider whether I am satisfied that the requirements of s. 190C(4)(b) are met.
Section 190C(4)(b) sets out that the Registrar must be satisfied that: 
	the applicant is a member of the native title claim group; and 

is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group. 
Section 190C(5) adds that the Registrar can only be satisfied that the condition in s. 190C(4) has been met in circumstances where an application has not been certified, if the application:
	includes a statement to the effect that the requirement set out in paragraph (4)(b) of s. 190C has been met; and 

briefly sets out the grounds on which the Registrar should consider that it has been met.

Applicant’s authorisation material 
In addition to Attachment R to the application and the applicant’s s. 62(1)(a) affidavits, I have had regard to the following additional material submitted by the applicant:
·	extracts (parts of sections 1, 2 and 4, section 5 and appendices B, E and F) from ‘Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’, received on 3 September 2012;
·	further extracts (section 4) from Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012, received on 18 September 2012; and
·	further extracts (parts of section 3 and appendices E, F and G) from Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012, received on 26 September 2012 . 

I collectively refer to the above extracts as the ‘Anthropological Report’.

Adverse material
As noted above, I have decided that it is appropriate for me to have regard to the information contained in the QSNTS submission and [Person 1 - name deleted]’s email when considering the requirements of s. 190C(4)(b). I have also considered the applicant’s response to these documents dated 31 October 2012.
I note that the State was provided with all of the above documents but did not provide any submissions either in response or on its own.

Are the requirements of s. 190C(5) met?
The application contains the relevant statements and briefly sets out the relevant grounds in Attachment R on page 1. I am therefore satisfied that the requirements of s. 190C(5) have been met. 

Are the requirements of s. 190C(4)(b) met?
First limb of s. 190C(4)(b) – the applicant is a member of the native title claim group
Attachment R states that the persons comprising the applicant are members of the native title claim group. 
On the basis of this information I am satisfied that the persons comprising the applicant are members of the native title claim group.

Second limb of s. 190C(4)(b)—the applicant is authorised by all the other persons in the native title claim group 
I note that the term ‘authorise’ as used in s. 190C(4)(b) is defined in s. 251B. That is, an applicant’s authority from the rest of the native title claim group to make the application and deal with related matters must be given in one of two ways:
·	in accordance with a process of decision-making that must be complied with under the traditional laws and customs of the persons in the native title claim group; or
·	where there is no such process, by a process agreed to and adopted by the group.

Who must authorise the applicant to make the application and to deal with matters arising in relation to it?
As I have received a submission which goes to whether the correct native title claim group has authorised the applicant to make the application and deal with matters arising in relation to it, I commence my consideration of the requirements under the second limb of s. 190C(4)(b) by focusing first on the question of who comprises the native title claim group for the purposes of this section before turning my mind to the authorisation process.
As noted above, the consideration of the composition of the native title claim group, as defined in s. 61(1), is required to be undertaken by the Registrar when assessing authorisation under s. 190C(4)(b): 
A native title claim group is not established or recognised merely because a group of people (of whatever number) call themselves a native title claim group. It is incumbent on the delegate to satisfy herself that the claimants truly constitute a group.
The task of the delegate included the task of examining and deciding who, in accordance with traditional law and customs, comprised the native title claim group. 
The authorisation must come from all the persons who hold the common or group rights and interests — Risk at [60] and [62].
The task that I have undertaken earlier in these reasons at s. 190C(2) is necessarily distinct from the task that is now required of me at s. 190C(4). The matters of which I am required to be satisfied are quite different. In relation to s. 190C(2), the Registrar ‘must be satisfied as to the contents of the application [original emphasis] and that it contains the information required by ss 61 and 62 (cf Mansfield J in Doepel), whereas in relation to section 190C(4) the Registrar must be satisfied as to the identity [original emphasis] of the claimed native title holders including the applicant’—Wiri People at [29].  
The authorisation of the applicant, with which s. 190C(4)(b) is concerned, must flow from the ‘native title claim group’. That definition, by virtue of s. 253, is found in s. 61(1): 
All the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed. 
In assessing the material before me, I must avoid both adjudicating between the different claim group descriptions and making a factual determination as to the ‘correct’ description—Wiri People at [24] to [25]. I must also not embark upon some general fact finding exercise, balancing and weighing conflicting evidence, to determine whether to accept a claim for registration’ — Doepel at [47]. 

Adverse material
QSNTS in its submission disputes the correctness of the description of the native title claim group as set out in Schedule A, as the description does not include the apical ancestors of the Karingbal People. [Person 1 - name deleted] in her email asserts that her family’s apical ancestor has incorrectly been included in the native title claim group description thus also disputing the correctness of the description of the native title claim group. Whilst I must be careful to avoid adjudicating upon the different descriptions, I do need to consider whether the application sets out the native title claim group in the terms required by s. 61. In doing so, as set out in detail at my consideration above of whether it is appropriate to have regard to the adverse material received under s. 190A(3), I am not confined to the information in the applicant’s s. 62 affidavits or the information contained in the application.
A detailed summary of the contents of the QSNTS submission and [Person 1 - name deleted]’s email is set out above at my consideration of whether it is appropriate to have regard to it under s. 190A(3). Below I set out aspects of the adverse material relevant to this requirement of the registration test.
As noted above, I am aware, as a result of my Geospatial database iSpatialView search, that the application area is in part overlapped by two further native title claimant applications: Wadja People QC2012/010, QUD422/12 and Kanolu People # 2 QC2012/012, QUD421/12. I refer to these claims collectively as the ‘overlapping claims’. Attachment B of these reasons sets out my view on procedural fairness requirements in relation to these claims.

QSNTS submission
QSNTS submits that the Registrar cannot be satisfied that 
	all persons in the native title claim group have been named in the application pursuant to s. 190B(3)(a) as the claim group description does not include the apical ancestor for the Karingbal People; and 

the applicant has been authorised by all of the ‘other persons’ [the Karingbal People] in the native title claim group to make the application pursuant to s. 190C(4)(b).
In support of this submission QSNTS states that some of the ethnographic material referred to in Attachment F of the application has been misrepresented or selectively quoted. QSNTS proceeds to set out ‘observations’ which relate to certain source material referred to in Attachment F and how it believes it misrepresents or selectively quotes that material. A copy of relevant parts of the source material is attached to the submission. In QSNTS’ view, ‘[i]t seems clear on the face of the source material, as referred to in the application itself, that any native title claim purporting to be lodged on behalf of those ‘tribes’ that constitute the Gaangalu Nation must include the Karingbal People’. 
In response to the QSNTS submission, the applicant submits that the submission ‘confused the reference to Gangalu-speaking subgroups, which includes the Karingbal, with the geographical extent of the Gaangalu Nation normative society. It is not asserted that they are co-terminous. His [the author of the submission] error stems from an inadequate understanding of the Applicant Report’.
I note that QSNTS did not have the benefit of reading the additional material provided to me by the applicant, being extracts from the Anthropological Report. I refer to Attachment B to these reasons which outline the procedural fairness steps taken by me. The QSNTS submission is based on the material contained in Attachment F which is a brief summary of the Anthropological Report. I note QSNTS’ statement that ‘[o]n the face of the Application, in particular the material disclosed at “Schedule F – the General Description of Native Title Rights and Interests”, there is no ethnographic rationale for why the Karingbal ancestors have not been included in the claim group description’. QSNTS goes on to state that ‘[t]he Report may need to be examined in more detail to understand the basis for this omission’. 
[Person 1 - name deleted]’s email
The information contained in [Person 1 - name deleted]’s email is limited. It is my understanding that in [Person 1 - name deleted]’s view, her family’s apical ancestor listed in Schedule A, Biddy (Wife of Jumbo), should be removed from the claim group description as in her view the ancestor is a Kanolu person.
In its response to [Person 1 - name deleted]’s email of 31 October 2012, the applicant relevantly explains that 
·	[Person 1 – name deleted] is the niece of [Claimant 1 – name deleted], who is approximately 70 years old. [Claimant 1 – name deleted] was interviewed in the course of the research for the Gaangalu Nation claim by both Drs [Anthropologist 1 – name deleted] and [Anthropologist 2 – name deleted] in the presence of Viola Sheridan, one of the persons comprising the applicant; 
·	‘Some weeks later’ the anthropologists received a letter from [Person 1 – name deleted] which asked that [Claimant 1 – name deleted]’s contribution to the draft Anthropological Report be omitted as her family had always identified as Kanolu and not Gaangalu. In response, [Anthropologist 1 – name deleted] wrote to [Claimant 1 – name deleted] stating that the research indicated that his ancestor was a Gaangalu Nation apical and that, should he change his mind and wish to participate at a later time, he would be quite entitled to do so. Information garnered from [Claimant 1 – name deleted] was not utilised in the Anthropological Report. 

The applicant’s submission further sets out the basis upon which the researchers are of the view that Biddy (Wife of Jumbo) is a Gaangalu Nation apical ancestor and therefore was included in the claim group description at Schedule A. In addition, the applicant submits that [Claimant 1 – name deleted] ‘has previously strongly asserted his identity with the Gaangalu Nation claim’. An application to the Ghungalu & Kangalou Elders Trust Fund is provided in support of this submission. 

Consideration
In my view, the information provided by the applicant as a whole as to the composition of the claim group as described in Schedule A is cogent and clear. It sets out why the claim group is comprised of all the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests: 
·	in relation to the Karingbal People, the Anthropological Report on page 2 (executive summary) states that ‘[t]he linguistic data firmly demonstrates that at sovereignty ‘Gangalu’ was a language consisting of several dialects, including Garingbal. The Garingbal dialect and people are located southwest of the claim area’. The report further states that the normative society which ‘holds the underlying title to the proximate rights and interests of the Gaangalu Nation in the claim area’ is ‘best understood and most appropriately defined as a regional network of sociolinguistic interaction in which laws and customs were and are shared. On the basis of ‘both early ethnography and contemporary data, that normative society relevant to the Gaangalu Nation is the region centred on the northern-flowing rivers comprising the Fitzroy Basin, which itself forms part of the very large Maric language bloc’.  
·	in relation to Biddy (Wife of Jumbo) the information from the applicant convincingly explains the basis upon which the apical ancestor was included in the claim group description and the possible reason why [Person 1 – name deleted] may be of the (in the applicant’s mistaken) view that the ancestor is Kanolu. 

In relation to the overlapping claims I note that any dispute about the correctly formulated native title claim group for the area of this application can only be resolved in the litigation proceedings commenced by the overlapping claims and this matter. The following statements made by Mansfield J in Doepel in my view suggest that it is not appropriate for me to consider or attempt to resolve the dispute in the course of making this administrative decision:
·	the Registrar must accept as true the applicant’s asserted factual basis—[17]; 
·	‘that there is or may be a competing native title claim group in respect of some or all of the claim area is not itself an impediment to acceptance of a claim for registration. Resolution of competing claims is ultimately for the Court. There are numerous instances of overlapping claim areas in applications for determination of native title under s 61 of the NT Act’—at [43];
·	the Registrar’s ‘function under s 190A is to determine whether the requirements of ss 190B and 190C are satisfied according to their terms, rather than generally to consider the accuracy of the information in the application’ it not being appropriate to ‘note the inconsistency of information in different documents, and so simply not be satisfied of the accuracy of the information in the application or of the other applications’—[47]; and
·	‘The purpose of the 1998 amendments to Part 7 of the NT Act was to impose a gateway to the statutory benefits which registration provides by identifying `only those people with a credible native title claim': Second Reading Speech of the Attorney-General, Hansard, House of Representatives, 9 March 1998, p 784. The second reading speech does not indicate a legislative intention that the Registrar should embark upon some general fact finding exercise, balancing and weighing conflicting evidence, to determine whether to accept a claim for registration’ —[47].
In my view, the above also applies to the issues raised by QSNTS in relation to the inclusion of the Karingbal People in the claim group and by [Person 1 – name deleted] in relation to the removal of her family’s ancestor. Their resolution may ultimately be a matter for the Court following notification of this claim pursuant to s. 66. 
For the above reasons I am satisfied that the native title claim group described by the applicant in Schedule A includes all the persons in the native title claim group, as that term is defined in s. 61(1). Having considered the adverse material, it does not appear to me that the applicant relies on authorisation by something more or less than the native title claim group as described in Schedule A. 

The authorisation process 
There is a long line of authority that an agreed and adopted process can only be used where there is no traditional process mandated for authorising ‘things of that kind’ (i.e. authorising an applicant to make a native title determination application)—see for example Evans v Native Title Registrar [2004] 1070 at [7] and [52].
Doepel at [78] is authority that s. 190C(4)(b) ‘involves some inquiry through the material available to the Registrar to see if the necessary authorisation has been given’. 
What may be required to satisfy the Registrar in this regard will often depend on the circumstances of a particular matter. Relevant case law may also provide a guide as to the kind of information and level of detail that may be necessary to satisfy the Registrar that the requirements of s. 190C(4)(b) have been met. 
In that regard, it has been held that the word ‘all’ in the context of authorisation pursuant to s. 251B, has ‘a more limited meaning than it might otherwise have.’ In Lawson v Minister for Land and Water Conservation (NSW) [2002] FCA 1517 (Lawson), Stone J held in relation to s. 251B(b) that it is not necessary for each and every member of the native title claim group to authorise the making of an application, but rather ‘[i]t is sufficient if a decision is made once the members of the claim group are given every reasonable opportunity to participate in the decision making process’—Lawson at [25]. A reasonable opportunity to participate, in such circumstances, may be reflected in material demonstrating that an authorisation meeting was well-attended and appropriately advertised or communicated to all members of the native title claim group—Lawson at [27].  
More specifically, where authorisation occurs in the context of an organised meeting of the native title claim group (as is purported to have occurred in this instance), the decision in Ward v Northern Territory [2002] FCA 171 (Ward), may also provide some guidance as to the kind of information that may be required to satisfy the Registrar that the applicant is authorised in accordance with s. 251B. His Honour, O’Loughlin J observed that details as to the notice given to members of the claim group of the meeting, who attended the meeting and the authority of those who attended, the agenda, and the particular resolutions or decisions made at the meeting were the kind of pertinent facts that may be required—at [24].     
In summary, the test under s. 190C(4)(b) requires me to ascertain from the material before me whether the claim group has a mandated traditional decision-making process and if this is the case, whether this mandated process was followed. If there is no mandated process that must be complied with, then I must consider whether the persons in the native title claim group agreed to and adopted a decision-making process and that they then followed it in authorising the applicant.

Consideration 
As stated in the additional affidavits provided by the persons jointly comprising the applicant of 19 October 2012 and 20 October 2012 respectively, the Gaangalu claim group does not have a mandatory decision-making process in relation to the authorisation of the making of this application (as provided for in subsection 251B(a)). Based on the information contained in the additional affidavits I am satisfied that claim group agreed on, and adopted a decision-making process pursuant to s. 251B(b) at the authorisation meeting held on 18 August 2012. I am satisfied that, following this process, the persons who attended the authorisation meeting, on behalf of all the other persons in the native title claim group, authorised the applicant to make the application and deal with matters arising in relation to it.
I am of the above view for the following reasons:
Attachment R states that the members of the claim group present at the authorisation meeting held on 18 August 2012 in Rockhampton, unanimously resolved that ‘the adoptive decision-making process’ of the Gaangalu People, for the purposes of the authorisation, was as follows:
The decision to be made will be put in the form of a clearly-worded written resolution;
The proposed resolution will be read out in the meeting; and moved and seconded by members at the meeting;
The meeting will then breakout into family groups to discuss and confer, in particular with the Elders;
The meeting will re-convene and the proposed resolution would be determined by consensus or, in the event of a lack of consensus decision, of the majority of counted votes on the proposed resolution, which would then be an authoritative decision of the Gaangalu Nation native title claim group.
The persons jointly comprising the applicant in their additional affidavits each state that ‘[t]he agreed decision-making process adopted was that following discussion of a proposed clearly-worded written resolution, it would be moved and seconded and put to the attendees at the Authorisation Meeting. In the event that a show of hands did not establish a majority in favour of the resolution, a count would then be taken’. 
The additional affidavits further state that each of the decisions made at the meeting were made following the above decision-making process and all ‘relevant decisions were adopted unanimously (with a sole vote against) and I, along with other members of the Applicant, was authorised (with a sole vote only against) to make this application and to deal with matters arising in relation to it’. 
The affidavits and Attachment R further describe the notification process for the meeting, which, in summary, involved the following:
·	meeting notices appeared in the Courier Mail on 28 July 2012, the Townsville Bulletin on 28 July 2012 (a copy of which is attached to Attachment R), the South Burnett Times on 3 August 2012, the Rockhampton Morning Bulletin on 4 August 2012 and the Koori Mail on 8 August 2012.  
·	Notices were also displayed in public places in Cherbourg, broadcast on local radio and posted on the website of www.juwarki.org.au. 
·	The notice was also sent via email to several indigenous networks and members of the Gaangalu Nation Working Group.
·	The notice invited the descendants of the 25 apical ancestors of the claim group (which were set out on the notice) to attend the meeting.
·	The notice, which included a map of the proposed claim area, described the purpose of the meeting as follows:
	authorise a number of persons as applicant to bring the Gaangalu Nation native title determination application and deal with matters arising in relation to it and other relevant issues on behalf of the Gaangalu Nation;

authorise a boundary for the new claim;
provide a description of the native title rights and interests claimed in relation to Gaangalu Nation lands and waters; and
determine the scope of the authority of the applicant of the Gaangalu Nation claim.

The notice also stated that members of the Gaangalu Nation are invited to register their intention to attend the meeting and that limited transport may be provided from various locations to and from the meeting once the number of attendees and their locations are known. 
Attachment R sets out, in relation to the authorisation meeting, that:
·	a register was completed which recorded 214 Gaangalu Nation members attending the meeting and their relationship with the group’s apical ancestors; and
·	the meeting unanimously agreed that ‘there was sufficient notice [regarding the meeting], that the huge turnout of attendees was sufficiently representative of the membership of the Gaangalu Nation as identified through the 25 apical ancestors’. 
At the meeting the members of the Gaangalu Nation present made the following decisions:
·	 ‘a native title determination [application] be made on behalf of the Gaangalu Nation’. This decision was made unanimously by a show of hands;
·	the proposed boundary for the claim was to be as set out in the notice for the meeting. This decision was made unanimously by a show of hands;
·	the native title rights to be claimed are as read out at the meeting. This decision was made unanimously by a show of hands; and
·	the persons set out on the Form 1 as the applicant are authorised to bring the claim (with some conditions placed on the applicant; the content of which is not disclosed in the application). This decision was made by a show of hands with all but one attendee in favour. ‘The matter was not, in the circumstances put to a vote’. 

Based on the above information I am satisfied that the meeting of 18 August 2012 was sufficiently notified such that members of the claim group were given every reasonable opportunity to participate in the decision-making process which occurred at the meeting. The meeting was attended by a substantial number of people. There is also sufficient information provided in the application and additional material that confirms how decisions were made and which demonstrates the conduct of the group following a particular decision-making process such that I can be satisfied that the decision-making process agreed to and adopted by those who attended the authorisation meeting was followed in accordance with the requirements of s. 251B(b). 



Merit conditions: s. 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
The application satisfies the condition of s. 190B(2). 
Area covered by the application 
Schedule B of the application states that the application area is described in Attachment B.
Attachment B of the application is titled ‘Gaangalu Nation—External Boundary Description.’ It describes the application area by metes and bounds referencing topographic features, land parcels, local government boundaries, coordinate points and native title determination applications. 
The Geospatial Report concludes that the description and map provided in Attachment C to the application are consistent and identify the application area with reasonable certainty.
Having had regard to the identification of the external boundary in Attachment B and the map showing the external boundary at Attachment C, I am satisfied that the external boundaries of the application area have been described such that the location of it on the earth’s surface can be identified with reasonable certainty.     
Areas not covered by the application – internal boundaries
Schedule B of the application lists general exclusions to the land and waters covered by the application. 
The use of a general formulaic approach, as is utilised by the applicant in part of Schedule B, was discussed in Daniel for the Ngaluma People & Monadee for the Injibandi People v Western Australia [1999] FCA 686 (Daniel), in relation to the information required by s. 62(2)(a) and its sufficiency for the purpose of s. 190B(2). Nicholson J was of the view that such an approach ‘could satisfy the requirements of the paragraphs where it was the appropriate specification of detail in those circumstances’. His Honour noted the difficulty in reconciling the need for detail as specified by s. 62(a)(i) and (ii), the requirements of the registration test at s. 190B(2) and the ‘state of knowledge of the parties at different stages of the application’, but formed the view that consideration of these issues was necessary in order to assess the application against these requirements—at [30] to [38]. 
In undertaking this consideration, I have had regard to the fact that this is a new application. I have also had regard to information within the application that points to the state of knowledge of the applicant. For instance, Schedule D of the application contains the statement that no tenure searches have been carried out by (or on behalf of) the applicant to determine the existence of any non-native title rights and interests in relation to the land or waters in the area covered by the application (though the applicant states that they are aware of a non-claimant application brought in relation to part of the application area).
It is in my view appropriate, given the above particularities, that the written description contain general exclusions of the kind at Schedule B. In my view, the written exclusions in Schedule B adequately reflect the state of knowledge of the applicant at this time and they are sufficient to offer an objective mechanism by which to identify those areas of the application that fall within the categories described.
Accordingly, I have formed the view that both the written description and the map are consistent and identify the area with reasonable certainty. Thus, it is my view that ‘the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether the native title rights and interests are claimed in relation to particular land or waters’.              
Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or

the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The application satisfies the condition of s. 190B(3).
Under this condition, I am required to be satisfied that one of either s. 190B(3)(a) or (b) has been met. The application does not name the persons in the native title claim group but contains this description in Schedule A:

The Gaangalu Nation native title claim group comprises all persons who are biologically descended from the following deceased ancestors, all of whom are recognised by the living Gaangalu claim group members as having been Gaangalu:
	Maggie of Dingo

Biddy of Wooroona
Sandy of Wooroona
Henry Williams of Duaringa
Jack (of Coomooboolaroo)
Billy Mickelo
Claude and Anne Anderson
Rose Ann Tyson
Biddy (wife of Jumbo)
Lizzy Tiger (Blackwater)
Blanche of Duaringa
Annie French
Polly Doctor
Annie of Orion Downs
Annie and Ned Duggan
Peter Tyson
Lily of the McKenzie River Bend
John ‘Jack’ Bradley
Violet Thompson
Jenny Doctor [not daughter of Polly Doctor]
Polly McEvoy/Brown
Queenie (Hart) of Duaringa
(Brothers) Charlie, Willie and George Riley
Lily/Lilla Livingstone, and
William Toby.

Pursuant to subsection 190B(3)(b) I must be satisfied that the description is sufficiently clear so that it can be ascertained whether any particular person is in the native title claim group.
The task of the Registrar in examining a description of the native title claim group for the purpose of s. 190B(3) was the subject of consideration in Doepel. Its focus is upon the adequacy of the description to facilitate the identification of the members of the native title claim group, rather than upon its correctness—at [37] and [51]. 
Further, Carr J in State of Western Australia v Native Title Registrar (1999) 95 FCR 93 found, in the way native title claim groups were described, that:
[i]t may be necessary, on occasions, to engage in some factual inquiry when ascertaining whether any particular person is in the group as described. But that does not mean that the group has not been described sufficiently—at [67]. 
In my view, describing the claim group as the ‘descendants’ of certain named persons provides a sufficiently reliable and objective means by which to ascertain a person’s membership of the group. It may be that some factual inquiry may be required to ascertain how members of the claim group are descended from the named apical ancestors, but that would not mean that the group had not been sufficiently described. 
I am therefore of the view that the native title claim group is described sufficiently clearly to enable identification of any particular person in that group. 
Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
The application satisfies the condition of s. 190B(4).
Section 190B(4) requires the Registrar to be satisfied that the description of the claimed native title rights and interests contained in the application is sufficient to allow the rights and interests to be readily identified. The description must be in a clear and easily understood manner —Doepel at [91], [92], [95], [98] to [101] and [123]. An assessment of whether the rights and interests can be established, prima facie, as ‘native title rights and interests,’ as defined in s. 223, will be made under s. 190B(6) below.
The native title rights and interests claimed appear at Schedule E of the application. I note that in correspondence to the Tribunal dated 12 September 2012 the applicant clarified the meaning of the references in Schedule E to ‘exclusive areas’ and ‘non-exclusive areas’, being references to areas where a claim to exclusive possession can (exclusive areas) or cannot (non-exclusive areas) be recognised.
The applicant claims the right to possess, occupy, use and enjoy the lands and waters covered by the application, where such a right can be recognised. The applicant also claims a number of non-exclusive native title rights and interests that relate primarily to accessing the application area and conducting certain activities on the application area. 
It is my view that the native title rights and interests as claimed in the application are understandable and have meaning. The description contained in the application is sufficient to allow the native title rights and interests to be readily identified.   
Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons below.
I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn before reaching this decision.
The nature of the task at s. 190B(5)
The Court has established clear principles which must guide the Registrar when assessing the sufficiency of an applications factual basis material: 
·	the applicant is not required ‘to provide anything more than a general description of the factual basis’—Gudjala FC at [92].
·	the nature of the material provided need not be of the type that would prove the asserted facts—Gudjala FC at [92].
·	the Registrar is not to consider or deliberate upon the accuracy of the information/facts asserted—Doepel at [47]. 
·	the Registrar is to assume that the facts asserted are true, and to consider only whether they are capable of supporting the claimed rights and interests. That is, is the factual basis sufficient to support each of the assertions at s. 190B(5)? — Doepel at [17]. 
Justice Dowsett in Gudjala People # 2 v Native title Registrar [2007] FCA 1167 (Gudjala [2007]) and Gudjala People #2 v Native Title Registrar [2009] FCA 1572 (Gudjala [2009]) gave specific content to each of the elements of the test at s. 190B(5)(a) to (c). The Full Court in Gudjala FC did not criticise the approach taken by Dowsett J (Gudjala FC at [90] to [96]). His Honour, in my view, took a consonant approach in Gudjala [2009]. I set out these elements, as interpreted by Dowsett J, in my assessment below.
Dowsett J also held that ‘it was necessary that the alleged facts support the claim that the identified claim group [emphasis added] (and not some other group) held the identified rights and interests (and not some other rights and interests)’—Gudjala [2007] at [39]. This, in my view, confirms the need for adequate specificity within the claimant’s factual basis material in order to satisfy the Registrar of its sufficiency for the purpose of s. 190B(5).  

Information considered by the delegate
The factual basis in support of the assertions in s. 190B(5) is provided in the application at Attachment F which contains of a brief summary of a report prepared by [Anthropologist 2 – name deleted] with the assistance of [Anthropologist 1- name deleted] of the University of Queensland Culture & Heritage Unit: ‘Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’. As outlined above, in addition, the applicant provided extracts of this report which I collectively refer to as the ‘Anthropological Report’. As the extracts provide more detail than the summary in Attachment F, I mainly refer to the extracts in my assessment of the requirements of s. 190B(5) below.
In relation to the report I note that:
·	Anthropologist 2 – name deleted], according to his curriculum vitae which is attached to the report, is a post-doctoral research fellow in The University of Queensland’s Anthropology Program. He is the senior author of the report;
·	he reviewed written contributions made to the report by [Anthropologist 1- name deleted], the director of The University of Queensland’s Culture & Heritage Unit;
·	[Anthropologist 4 – name deleted], head of the school of social science at The University of Queensland, had a supervisory role;
·	the report is based on a synthesis of anthropological reports and affidavits produced by a range of authors over a number of years as part of one or more of the earlier Gangulu/Ghungalu/Kangoulu native title claims. The author consulted the primary source material underpinning these reports where appropriate. The report is also based on data provided by members of the claim group in interviews with Anthropologist 2 – name deleted] and [Anthropologist 1- name deleted]; and
·	the report, as per the author’s brief, seeks to address the requirements of s. 190B(5).

Reasons for section 190B(5)(a) - that the native title claim group have, and the predecessors of those persons had, an association with the area
The Law
In relation to s. 190B(5)(a) Dowsett J observed that the factual basis must demonstrate that the whole claim group presently have an association with the claim area and that their predecessors also had an association since sovereignty, or at least since European settlement. This, however, should not be taken to mean ‘that all members must have such an association at all times’ but rather that there be some ‘evidence that there is an association between the whole group and the area’ and a similar association of the predecessors—Gudjala [2007] at [52]; Gudjala FC at [90] to [96]. In undertaking the task at s. 190B(5)(a), it is my view that information supporting an assertion of an association between the whole group and the area can be sufficiently demonstrated through the provision of some tangible examples, originating from one or more members of the claim group, of how the whole group and its predecessors have been associated with the area over the period since sovereignty. 
Further, I am to be informed as to the nature of the claimants’ association with the application area on the basis of the information provided, but am not obliged to accept broad statements which are not geographically specific— Martin v Native Title Registrar [2001] FCA 16 at [26]. 
Dowsett J, in Gudjala [2007] in relation to the requirements of s. 190B(5)(a), highlighted the necessity to address within the factual basis ‘the relationship which all members claim to have in common in connection with the relevant land’. This, in my view, correlates with the prerequisite that the factual basis support the claim that it is the ‘identified claim group’, and not some other group, which holds the rights and interests in the relevant land. Further, his Honour stated that the fact that some members of the claim group and their relevant predecessors are, or may have been, associated with the application area, does not automatically lead to the conclusion that all members and their predecessors are associated—[39], [40] and [51].

The claimants factual basis material in support of the assertion at s. 190B(5)(a)
The Anthropological Report provides the following relevant information pertaining to the association of the native title claim group and its predecessors with the claim area dating back to European settlement:
·	ethnographic records from the late 1880s to 1970 consistently place the Gangalu language (which consisted of a number of dialects) in the area defined by the Comet, Dawson, Mackenzie and Fitzroy Rivers. Detailed research with Aboriginal people was particularly undertaken by anthropologists - Caroline Tennant-Kelly (Tennant-Kelly) and Norman Tindale (Tindale) during the 1930s. Both researchers worked with senior Aboriginal people of the claim area born around, or just after, the time of European contact which is said to have occurred in the 1850s and 1860s—at [52];
·	the information available to the authors of the Anthropological Report demonstrates that many of the named predecessors of the Gaangalu Nation were born in the claim area, chose to work on pastoral stations in the claim area after colonisation, or returned to the claim area after (forced) removal. Numerous predecessors were also buried on pastoral stations in the claim area or in cemeteries close to it, a practice often said to reflect a wish to return to one’s country upon one’s passing. The Anthropological Report on page 48 includes a map of the claim area which marks particular locations within, and in the vicinity of, the claim area which are said to illustrate historical associations of group-members and their ancestors and on pages 126 to 132 (Appendix E) sets out a detailed key to this map about the predecessors’ ‘connection’ with the claim area—at [121];
·	the research materials reviewed by the authors and the additional data gathered through interviews carried out by the authors provide a considerable amount of information regarding contemporary associations with the claim area by claim group members. The Anthropological Report discusses the ways in which these forms of association can be regarded in terms of traditional laws and customs— at [126]. The Anthropological Report includes two maps (on pages 51 and 52) of the claim area depicting the association of nine contemporary informants and the association of their ancestors with the claim area. In addition, the Anthropological Report includes on pages 52 to 54 a table of ‘contemporary connections: aspects of residence, use and knowledge’ which sets out some relevant locations within the claim area and the various forms of associations maintained by claim group members (including information obtained through a number of recent interviews with the authors noting that the amount of information would likely expand considerably with additional fieldwork)—[at 128].
·	on the basis of the information received and reviewed, the authors conclude that the predecessors and contemporary members of the Gaangalu Nation had, and continue to have, a physical and/or spiritual association with the claim area. These associations include residence, work, the use of resources, recreational pursuits as well as the spiritual and metaphysical forms of association best understood as a form of consubstantiality linking Country, the Self and broader sociolinguistic identities— at [131].
·	the claimants recognise each other as sharing a common identity, described by some as ‘countrymen’ while they also recognise that certain descent groups have particular associations with particular parts of the claim area. The recognition of such associations is said to be evident, for example, in the way cultural heritage activities are organised between the descent groups, and in agreed-upon arrangements amongst descent groups when it comes to localised responsibilities for land – an arrangement referred to by members of the claim group as ‘Speaking for Country’– [at 172].

Consideration 
In my view, the Anthropological Report clearly identifies and illustrates the history of the association that the members of the claim group have, and that their predecessors had, with the application area:
	the association of the claimants’ predecessors is illustrated on a map on page 48 of the Anthropological Report. Appendix E to the report set out a ‘key’ to the map which includes detailed information about the relevant association including dates such as birth dates which indicate that some of the ancestors lived in the claim area at the time of first European contact which is said to have occurred in the 1850s and 1860s (the Anthropological Report quotes anhistorical record which states that the estimated number of Gaangalu People at the time of white contact was about 500);

on pages 51 and 52 two further maps illustrate the contemporary association of the claimants. The key to the maps in Appendix F speaks to the interviewed claimants’ own association as well as that of their parents and other members of their family. Both appendices refer to numerous locations within the claim area.
In my view the Anthropological Report also clearly identifies a link between the apical ancestors of the claimants and the members of the current claim group: 
The claim group is defined as the biological and adopted descendants of named ancestors which are set out in Schedule A of the application. The genealogical links between these named ancestors and contemporary claim group members are documented on pages 45 to 47 of the Anthropological Report which includes a summary, in the form of a table, of information pertaining to the named ancestors and examples of current descendant families. 
In my view, the factual basis is also sufficient to show the association between the whole group and the area:
The Anthropological Report provides sufficient details of the association of the Gaangalu Nation generally, including in the table of ‘contemporary connections: aspects of residence, use and knowledge’, ample examples of contemporary association of members of the native title claim group with specific places and localities within the application area. In addition, at [128] the authors of the Anthropological Report refer to earlier research ([Anthropologist 3 – name deleted] (2006: Appendix 2) and [Anthropologist 3 – name deleted] (2007)) regarding the Toby descent group which is said to list the particulars of 428 descent group members, including their place of residence. The authors of the Anthropological Report note that they calculated that there was and still is a significant tendency (57 % to 62 %) of descent group members to live on or in close proximity (50 kilometres or less) to the claim area. 
At [130] of the Anthological Report the authors further note the concerted effort by groups of Gaangalu Nation claimants to maintain an association with the claim area through active participation in the management of National Parks (e.g. the Blackdown Tableland National Park) and the pastoral industry. As a result of their efforts the Indigenous Land Corporation has bought three pastoral properties (Tiamby, Somerset and Mindanao, which are all located within the claim area) on behalf of the Palmtree Wutary organisation in 1997. I note that no information is given in relation to the membership of the organisation. The report goes on to say that the Toby Gangulu organisation bought a small pastoral property in the Banana area in 2005. Gaangalu Nation claimants are said to reside on and/or manage these properties at present.
Based on the above, I am of the view that the claimant’s factual basis is sufficient to support the assertion at s. 190B(5)(a).        

Reasons for section 190B(5)(b) - that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interests
The Law 
In Gudjala [2007], Dowsett J set out what is required to support this assertion in reference to the decision of the High Court in Members of the Yorta Yorta Aboriginal Community v State of Victoria & Ors (2002) 214 CLR 422;[2002] HCA 58 (Yorta Yorta)—Gudjala [2007] at [26]. According to his Honour, who largely restated his view in Gudjala [2009], the following is required to meet the test at s. 190B(5)(b):  
·	identification of an Indigenous society at sovereignty is the starting point, as it ‘is impossible to identify a system of laws and customs as such without identifying the society which recognizes and adheres to those laws and customs’—Gudjala [2007] at [66] and Gudjala [2009] at [36]; 
·	there must be some link ‘between the claim group and claim area,’—Gudjala [2007] at [66] and Gudjala [2009] at [40];
·	for laws and customs to be traditional ‘they must have their source in a pre-sovereignty society and have been observed since that time by a continuing society’—Gudjala [2007] at [63] and Gudjala [2009] at [37]; 
·	such laws and customs that exist now may not be identical to those that existed prior to sovereignty but must ‘have their roots in the pre-sovereignty laws and customs’—Gudjala [2009] at [22]. 
In other words, a necessary element of the factual basis in support of the assertion in s. 190B(5)(b) is the identification of the relevant Indigenous society at the time of sovereignty or, at the very least, the time of first European contact. Once identified, the factual basis must reveal the existence of laws and customs with a normative content that are associated with that society. That is, it is necessary to provide a factual basis sufficient to support an assertion that there exists a ‘relationship between the laws and customs now acknowledged and observed in a relevant Indigenous society, and those which were acknowledged and observed before sovereignty’—Gudjala [2007] at [26], [66] and [81]. 

The claimants factual basis material in support of the assertion at s. 190B(5)(b)
The executive summary to the Anthropological Report on page 2 sets out the authors’ opinion that
the native title claim group has, and the predecessors of those persons had, connection with the area claimed. ...the ethno-historical and contemporary data establish the continuation, in adapted form, of the normative society which existed at sovereignty. ... the native title claim group has continued to acknowledge and observe, in adapted form, the traditional laws and custom which derive from this normative society.
The executive summary also relevantly states on pages 2 and 3 that
The early ethno-historical sources are consistent in their location of Gaangalu people (variously spelt) in the area bounded by the Comet, Mackenzie and Dawson Rivers. Tindale (in both 1940 and 1974) provides strong support for extending the territorial limits of the Gaangalu people south to Theodore and east towards the Calliope Range. 

The relevant normative society is best understood and most appropriately defined as a regional network of sociolinguistic interaction in which laws and customs were and are shared. The author argues, on the basis of both the early ethnographic and contemporary data, that the normative society relevant to the Gaangalu Nation is the region centred on the northern-flowing rivers comprising the Fitzroy Basin, which itself forms part of the very large Maric language bloc. This regional normative society can be seen to hold the underlying title to the proximate rights and interests of the Gaangalu Nation in the claim area. 

Contemporary anthropological data, when read with the historical primary source material, demonstrates that the claim group continues to acknowledge and observe an adapted body of traditional laws and customs which derive from a normative society substantially continuous with that which existed at sovereignty. 
The authors provide the basis for arriving at the above opinion in the body of the report, not all of which has been provided to me. Before summarising relevant aspects of the report below, I note that the report concludes the following in relation to the pre-sovereignty society of the Gaangalu Nation:
... [t]he normative society at sovereignty was a regional system of sociolinguistic interaction involving the Aboriginal inhabitants of the interconnected river systems of the Fitzroy Basin – at [186]. 
... The Fitzroy Basin can be seen as a normative society, conceptually to be understood on a regional level in between the broader level of the Maric language bloc, and the level of specific Gangalu groups – at [188].
Linguistic similarities, intermarriage, ritual engagement and dynamic interactions in terms of assertion and acknowledgement provide arguments for the identification of the normative society at this level. It is at this regional level that shared laws and customs and underlying titles to the proximate titles of local groups are held – at [190].
The Anthropological Report further states in relation to the laws and customs of the pre-sovereignty society and the laws and customs acknowledged and observed by the current claimants that the later ‘can be seen as adapted forms of those in existence at effective sovereignty and, by inference at 1788’—at [191]. Examples of such laws and customs observed by current claimants at [191] are said to include 

the recognition of behavioural protocols with regard to Country, the perception of Country itself as a sentient landscape I understand the term ‘sentient’ to mean living, breathing or conscious. I understand the claimants’ view of country is that it is a living, breathing being.
 inhabited by ancestral Old People and a variety of spirit beings in interaction with those who belong, the interdependent relationships between Country and the (spiritual and physical) Self, the recognition of generic and locality-specific rights and interests, the use of the natural environment both physical and spiritual, kinship arrangements, and totemism.      
The following is a more detailed summary of the Anthropological Report’s analysis of the ‘change and continuity’ of the claimants’ traditional laws and customs, arranged under the headings used in the Anthropological Report:
Spiritual beliefs, belonging and the sentient landscape
The Anthropological Report in chapter 4.1 states that current members of the Gaangalu Nation claim group regard the claim area as a sentient landscape which demands certain protocols to be followed, such as the duty for those who properly belong to introduce those with insufficient knowledge, to avoid unnecessary disturbance of the physical environment and to appease the spiritual world in order to avoid destructive consequences. Such beliefs, the authors argue, can be linked to the early ethnographic references found in Tennant-Kelly of 1934 which also detail aspects of the ‘sentient landscape’ in terms of the (meta) physical danger and human protocol. The report quotes from the information received by Tennant-Kelly and compares it to contemporary accounts (a table setting out contemporary spiritual beliefs appears on pages 57 and 58 of the Anthropological Report). In the authors’ view, although ‘a few texts have survived to confirm it’ it may be assumed that mythological narratives were more numerous and elaborate at sovereignty. However, the authors also state that the underlying narrative which describes a sentient landscape with both creative and destructive potential appears to have continued substantially uninterrupted. 
An example of the protocols that current claimants say must be followed is given by Margaret Kemp, one of the persons who comprise the applicant at [141]:
When out bush: you call out, let them [Old People] know if [there is an]other person with you. [I] get [a] heavy foot when [I’m] not supposed to go somewhere... when I take strangers I talk to the water; at the Dawson, Mackenzie. [Strangers are] anyone who doesn’t belong to that country. I sometimes do it for Gangalu too who have been away for a long time. [I say]: ‘This is so and so’s grandson.’ When we cross the Dawson we sing out if we take new grandkids. Rub kids with porcupine fat and introduce them to Country. All young babies get rubbed. [To kids]: tell them [the] names of Old People [and] mudagarra: creator of earth, rivers, hills. 

Use of the Natural Environment 
The Anthropological Report in chapter 4.2 states that while the historical record regarding specific use of the natural environment within the claim area is limited, it can be concluded on the basis of Tennant-Kelly’s field notes and contemporary statements (a table providing examples of recent and contemporary use of the natural environment by members of the claim group is set out on pages 63 and 64), that contemporary knowledge and use of the natural environment, and the view of the natural environment more broadly as a sentient landscape has been transmitted substantially between previous and contemporary generations. The report further states that the extant protocols and beliefs in relation to the use of the natural environment can be seen as traditional laws and customs which express an ongoing appreciation of the sentient landscape in spiritual and physical terms. The report broadly categorises the contemporary use of the natural resources in the following contexts:
Nutrition (plants and animals)
Medicine
Ceremonial activity (e.g. the use of ochre for painting and ceremony, rubbing porcupine and goanna fat on new born babies)
Recreation (e.g. camping, fishing, visiting)
Artefacts/material culture
Indicators (of related natural and human events and e.g. spiritual presence).

The Anthropological Report at [140] provides an example of a protocol that must be followed to ensure safety, quoting claimant Margaret Kemp:
[There is a] waterhole on the Mackenzie River; many Old People there. ... When young, I went fishing with [my] father. [We] stopped before getting to the place. We waited. Father went first to talk [to the Old People].
Further relevant examples are provided at [142] to [145].
In addition, Appendix F to the Anthropological Report provides examples of contemporary use of the claim area by members of the claim group. Appendix G provides details of places of spiritual and mythological significance and sets out some examples of protocols followed by members of the group that relate to the access and use of such sites and related responsibilities. 

Sites of Significance 
On the basis of information received from claimants regarding sites of spiritual and mythological significance (a map of the sites appears on page 68), the Anthropological Report in chapter 4.3 concludes that the knowledge, actions and protocols regarding such sites indicates forms of inter-generational knowledge transfer. As an example, the author refers to the text used by the Queensland Department of Environment and Natural Resources to welcome visitors to the Blackdown Tableland National Park website which describes the park as the ‘homeland of the Ghungalu people’. The authors of the Anthropological Report conclude that the fact that such assertions appear to be recognised by other Aboriginal groups in the region points to an extant network of sociolinguistic interaction. They add that the ways in which sites of significance figure in both local and regional assertions and acknowledgements of belonging and ownership of place can be regarded as customary practices within a larger regional and normative society. 
As noted above, Appendix G provides details of places of spiritual and mythological significance and sets out some examples of protocols followed by members of the group that relate to the access and use of such sites and related responsibilities. The sites referred to include Mt Scoria, near Biloela, which is said to have been created by a carpet snake which wrapped itself around a hill and built the land up, Blackdown Tableland where sometimes one can hear singing and dancing, Mt Morgan, where the Tall Man’s sprit can be found near the high school and Wandoo Mountain southeast of Baralaba, being a place where only initiated or traditional men were allowed to go. 

The inheritance and distribution of rights and interests
The Anthropological Report in chapter 4.4 explains that early ethnographic records pertaining to the inheritance of rights and interests are limited. There appears to have existed at sovereignty a tendency to inherit rights to land patrilineally. Over time, as has occurred elsewhere in Australia, there has been a shift from patrinilieal forms of descent to cognatic forms of descent. The authors argue that this shift represents a change of emphasis and not a substantial interruption of traditional practices. They further explain that within the Gaangalu Nation there are a number of descent groups with particular associations with particular parts of the claim area and a localised responsibility for land (this arrangement is referred to by members of the claim group as ‘Speaking for Country’). The native title rights of the members of the Gaangalu Nation consist of those that are generic and shared amongst all members equally and those which can be regarded as locality-specific rights distributed amongst particular decent groups (e.g. the right to protect country from harm and to represent that particular area in interactions with outsiders). 

Kinship and social organisation
The Anthropological Report in chapter 4.5 analyses information recorded by anthropologist Tennant-Kelly in 1934 in Cherbourg in relation to kinship and the social organisation of members of the Gaangalu Nation and compares them to the current day practices of the members of the claim group. The authors conclude that these practices, albeit in adapted form, can be regarded as contemporary expressions of customary laws and customs which continue to inform the nature of social relationships amongst members of the claim group. In particular the Anthropological Report notes that, whilst the forced removal of members of the claim group and an increase of daily interaction with people from distant places at locations such as Cherbourg led to an adaption of practices (eg. most kinship terms have been discarded in favour of English terms), the actual relationships between kin remained distinctly non-European. Important aspects of social life amongst the members of the Gaangalu Nation are said to still include forms of demand sharing and reciprocity; marriage arrangements explained in terms of ‘not marrying too close’ and regularly including members from surrounding groups; a classification system in which cousins are equated with ‘brothers’ and ‘sisters’, mother’s sisters with ‘mother’ and father’s brothers with ‘father’ and the ubiquitous use of the kin terms ‘Uncle’ and ‘Auntie’ in the context of social authority. 

Totemism
The Anthropological Report in chapter 4.6 states that while contemporary totemic affiliations may not exhibit the traditional detail as recorded by Tennant-Kelly in 1934, they remain, in adapted form, an important aspect of personal identity, familial and broader social relationships and connections to the natural environment. The Anthropological Report at [180] provides an example of the linkage between a personal totemic affiliation and kinship when quoting senior claimant [Claimant 2 – name deleted] as saying that ‘scrub turkey are relations to me’. 

Consideration
In my consideration of the material before me, I am, in addition to the relevant aspects of Dowsett J’s judgement in Gudjala [2007] noted above, guided by his Honour’s discussion in Gudjala [2009] of the factors that may guide the Registrar in assessing the asserted factual basis. These include: 
·	that the factual basis demonstrate the existence of a pre-sovereignty society and identify the persons who acknowledged and observed the laws and customs of the pre-sovereignty society—at [37] and [52];
·	that if descent from named ancestors is the basis of membership to the group, that the factual basis demonstrate some relationship between those ancestral persons and the pre-sovereignty society from which the laws and customs are derived—at [40]; 
·	that the factual basis contain some explanation as to how the current laws and customs of the claim group can be traditional (that is laws and customs of a pre-sovereignty society relating to rights and interests in land and waters). Further, the mere assertion that current laws and customs of a native title claim group are traditional, is not a sufficient factual basis for the purposes of s. 190B(5)(b)—at [52], [55] and [69]; and 
·	that the factual basis contain some details of the claim group’s acknowledgement and observance of those traditional laws and customs pertaining to the claim area—at [74].   
The Anthropological Report identifies the relevant pre-sovereignty society and describes the society at the time shortly after European contact by reference to ethnographic records produced from the 1880s, drawing various inferences and conclusions as to the nature of the society that existed at sovereignty. In my view an inference that the members of the Gaangalu Nation were in occupation of the claim area at the time of sovereignty can reasonably be drawn based on the fact that the claimants’ ancestors set out in Schedule A occupied the claim area at the time of first European contact. I am of this view for the following reasons: 
·	There is information before me in relation to some of the ancestors set out in Schedule A that they were born in the period shortly before and shortly after European contact or had an association with the claim area at that time (e.g. Annie and Ned Duggan are recorded by Tindale as ‘full blood ‘Kanulu’ from Emerald at very early dates (1860-1870); King Billy, who is said to be an apical ancestor has also been recorded by Tindale as a full blood Kanulu and whose home is said to have been the Springsure area ‘from the earliest days of settlement’; apical ancestor Maggie of Dingo appears to have died c1889 at Wooroona north of Woorabinda; Jack of Coomooboolaroo is recorded by Tindale as being on Coomooboolaroo Station in 1871; Lizzie Tiger/King/Blackwater was born in Baralaba c1862; Biddy (wife of Jumbo) was a resident of the Comet Downs area in 1898 and Annie French was born in Blackwater c1865 (see Appendix F at [7], [9], [13], [14], [16] and [21]). 
·	The Anthropological Report states that ‘many of the named predecessors of the Gaangalu Nation were born in the claim area, chose to work on pastoral stations in the claim area after colonization, or returned to the claim area after (forced) removal. Numerous predecessors were also buried on pastoral stations in the claim area or in cemeteries close to it, a practice often said to reflect a wish to return to one’s country upon one’s passing’ — at [121]. Thus the area of association of all of the apical ancestors appears to be within the claim area (see table on pages 45 to 47); and
·	The Anthropological Report states that the material obtained by Tennant-Kelly in the Government settlement of Cherbourg in 1934 and Tindale in Cherbourg, Woorabinda and Palm Island in 1938 demonstrates that Aboriginal people who were born around the time of first European contact and identified as Gaangalu, offered detailed information about their totemic affiliations, social organisational principles, marriage rules, kinship terms and other cultural practices—at [122]. 
The Anthropological Report demonstrates the relationship between the claim group’s ancestors identified in Schedule A of the application and the relevant pre-sovereignty society by reference to historical records which I have quoted above.
The Anthropological Report refers to the acknowledgement and observance of laws and customs by current members of the claim group and explains how these laws and customs are asserted to be traditional by comparing the laws and customs at the time of European settlement (seeking an inference to be drawn that these laws and customs are those that existed at sovereignty) with the claimant’s current acknowledgement and observance. The authors draw attention to similarities and where necessary, elucidate the reasons for any divergence. 
Based on the above, in my view, the factual basis is sufficient to support the assertion at s. 190B(5)(b). 

Reasons for s 190B(5)(c) - that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
Section 190B(5)(c) requires me to be satisfied that the factual basis is sufficient to support the assertion that the native title claim group has continued to hold the claimed native title rights and interests by acknowledging and observing the traditional laws and customs of a pre-sovereignty society in a substantially uninterrupted way. This is the second element to the meaning of ‘traditional’ when it is used to describe the traditional laws and customs acknowledged and observed by Indigenous peoples as giving rise to claimed native title rights and interests: see Yorta Yorta—at [47] and [87].
Dowsett J in Gudjala 2007 indicates that this particular assertion may require the following kinds of information:
·	that there was a society that existed at sovereignty that observed traditional laws and customs from which the identified existing laws and customs were derived and were traditionally passed on to the current claim group;
·	that there has been a continuity in the observance of traditional law an custom going back to sovereignty or at least to European settlement—at [82].

The Full Court in Gudjala FC at [96] agreed that the factual basis must identify the existence of an Indigenous society observing identifiable laws and customs at the time of European settlement in the application area.
From the Anthropological Report I understand that the members of the claim group continue to acknowledge and observe the traditional laws and customs passed on to them by their ancestors or predecessors by traditional modes of oral transmission, teaching and common practice. This is said to continue today amongst claim group members. Examples given in the report relate to the use of natural environment in chapter 4.2 and sites of significance in chapter 4.3. For more detail I refer to my reasons above at s. 190B(5) above. 
Having considered the factual basis material, and taking into account my reasons in relation to s. 190B(5)(b), I am also satisfied that the factual basis is sufficient to support this assertion 
Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be prima facie established are identified in my reasons below.
The nature of the task at s. 190B(6)
To meet the requirements of s. 190B(6) only some of the native title rights and interests claimed need to be established prima facie. Only established rights will be entered on the Register—see s. 186(1)(g) and the note to s. 190B(6). Section 190(3A) provides for a process, after a claim has been accepted for registration, whereby an entry on the Register must be amended by including additional rights and interests if further information about these rights and interests is provided which meets the requirements of s. 190B(6). 
The test at s. 190B(6) involves some ‘measure’ and ‘weighing’ of the factual basis and imposes ‘a more onerous test to be applied to the individual rights and interests claimed’—Doepel at [126], [127] and [132]. 
In undertaking the task at s. 190B(6), I must have regard to the relevant law as to what is a native title right and interest, specifically the definition of native title rights and interests contained in s. 223(1). That is, I must examine each individual right and interest claimed to determine if I consider, prima facie, that they:
·	are possessed under traditional law and custom in relation to any of the land or waters in the application area; 
·	are native title rights and interests in relation to land or waters—see chapeau to s. 223(1); and 
·	have not been extinguished over the whole of the application area.  
The ‘critical threshold question’ for recognition of a native title right or interest ‘is whether it is a right or interest ‘in relation to land or waters’—Western Australia v Ward [2002] HCA 28 (Ward HC), Kirby J at [577]; remembering ‘[t]hat the words ”in relation to” are of wide import’—Northern Territory of Australia v Alyawarr, Kaytetye, Wurumunga, Wakaya Native Title Claim Group [2005] FCAFC 135 (Alyawarr FC).  
I do not intend to examine this ‘threshold question’ separately in respect to each native title right and interest claimed. Having examined each of the native title rights and interests set out in the application at Schedule E, it is my view that, prima facie, each is a right or interest ‘in relation to land or waters.’ 
As to the other requirements for native title rights and interests, this was put succinctly by the majority in Yorta Yorta (referring primarily to s. 223(1)(c) but alluding to the requirements of s. 223(1)(a)): 
Native title owes its existence and incidents to traditional laws and customs [emphasis added], not the common law. The role of the common law is limited to the recognition and protection of native title. That recognition and protection depends on native title not having been extinguished [emphasis added] and its not having incidents that are repugnant to the common laws... [This] requires examination of whether the common law is inconsistent with the continued existence of the rights and interests that owe their origin to Aboriginal law or custom—at [110].  
I understand that to mean that the native title rights and interests claimed by the applicant must be shown to, prima facie, exist under the traditional laws and customs of the native title claim group, and that they have not, otherwise, been extinguished. 
The application area has been described so as to exclude any areas in which native title rights and interests have been extinguished—see Schedule B of the application. 
I note that my reasons at s. 190B(6) should be considered in conjunction, and in addition to, my reasons and the material outlined at s. 190B(5).


Material received in support of s. 190B(6) requirements
I note that on 14 September 2012 I asked the Regional Coordinator for the Tribunal’s Brisbane office to provide, by way of assistance, some information to the applicant on the requirements of s. 190B(6), including a summary of the case law noted below and a reference to part 8 of the Tribunal’s A guide to understanding the requirements of the registration test, a copy of which is available on the Tribunal’s website. I did so as I was only provided by that date, with certain extracts from the Anthropological Report which, as is noted in its executive summary, assesses the requirements of the Act with respect to the factual basis of the claimed native title, in particular the requirements of s. 190B(5). In response the applicant, on 26 September 2012, submitted copies of the Anthropological Report’s appendices E, F and G (I note that the applicant’s further material submitted on 3 September 2012 had already included appendices E and F). Whilst addressing the requirements, I am of the view that the material before me is not sufficiently detailed for me to find that all of the rights and interests claimed can be established prima facie. I am of this view for the following reasons:
Exclusive rights and interests
Schedule E describes the claimed rights and interests over ‘exclusive areas’ (I note that in correspondence to the Tribunal dated 12 September 2012 the applicant clarified that this reference is to areas where a claim to exclusive possession can be recognised) as follows:
(a) other than in relation to Water, the rights to possession, occupation, use and enjoyment of the area to the exclusion of all others; and
(b) in relation to Water, the non-exclusive rights to:
(i) hunt, fish and gather from the Water of the area for personal, domestic and non-commercial communal purposes; and
(ii) take and use the Water of the area for personal, domestic and non-commercial communal purposes.
In Western Australia v Ward [2002] HCA 28 (Ward HC), the majority considered that:
a core concept of traditional law and custom [is] the right to be asked permission and to ‘speak for country’. It is the rights under traditional law and custom to be asked permission and to ‘speak for country’ that are expressed in common law terms as a right to posses, occupy, use and enjoy land to the exclusion of all others— at [88]. See also at [90] – [93].
Further, in Sampi v State of Western Australia [2005] FCA 777 (Sampi) French J states that:
the right to possess and occupy as against the whole world carries with it the right to make decisions about access to and use of the land by others.  The right to speak for the land and to make decisions about its use and enjoyment by others is also subsumed in that global right of exclusive occupation—at [1072].
In Griffiths v Northern Territory of Australia [2007] FCAFC 178 (Griffiths FC), the Full Court explored the relevant requirements to proving that such exclusive rights are vested in a native title claim group, stating: 
[T]he question whether the native title right of a given native title claim group include the right to exclude others from the land the subject of their application does not depend upon any formal classification of such rights as usfructuary or proprietary. It depends rather on the consideration of what the evidence discloses about their content under traditional law and custom [emphasis added]—at [71]. 
Further, the Full Court in Griffiths FC indicated at [127] that what is required to prove exclusive rights is to show how, under traditional law and custom, being those laws and customs derived from a pre–sovereignty society and with a continued vitality since then, the group may effectively ‘exclude from their country people not of their community’, including by way of ‘spiritual sanction visited upon unauthorised entry’ and as the ‘gatekeepers for the purpose of preventing harm and avoiding injury to country’. The Court stressed at [127] that it is also:
important to bear in mind that traditional law and custom, so far as it bore upon relationships with persons outside the relevant community at the time of sovereignty, would have been framed by reference to relations with indigenous people [emphasis added]—
As noted above, the Anthropological Report provides a factual basis that supports the assertion that the Gaangalu Nation claimants’ apical ancestors were present in the application area at a time around first European contact, and links the ancestors with specific places within the application area. Further, the report provides details of the continuous presence of the members of the claim group and their predecessors within the claim area. 
Paragraphs 172 to 175 of the Anthropological Report explains that the Gaangalu Nation is made up of descent groups, with each having particular associations and responsibilities with particular parts of the claim area. At [173] the report states that the native title rights and interests of the claim group members consist of those that can be regarded as generic and shared amongst all claimants (and the reports gives examples of such rights) and those that are locality-specific and distributed amongst descent groups including the right to protect the country from harm and to represent a particular area in interactions with outsiders. These localised responsibilities for land are said to be referred to by members of the group as ‘Speaking for Country’—at [172]. The Anthropological Report states further that the Gaangalu Nation, as a collective of descent groups genealogically related to a set of named ancestors hold proximate rights and interests to the entire claim area based on shared internal cultural characteristics —at [175].
However, I am of the view that the above factual material is not sufficient, in itself, to establish, prima facie, the existence of exclusive native title rights in the claim area as the material does not: 
·	sufficiently explain if and how, under the traditional laws and customs of the Gaangalu Nation’s normative society, members of the group may effectively ‘exclude from their country people not of their community’ (see Griffiths FC at [127]) and have the right to control access of outsiders to the application area (see Ward HC at [89]). In my view, without further evidence, it is not sufficient that members of the group refer to ‘Speaking for Country’ when exercising certain responsibilities to find that existence of such a right is established prima facie; and  
·	provide examples of how this right has been exercised by members of the claim group and their predecessors to support the assertion that the right exists under the group’s traditional laws and customs. I note that a failure to exercise a certain right is not determinative of whether the right exists or not, nor is evidence of current conduct of an activity determinative of its existence. However, such exercise can be supportive of the possible existence of such a right. The material refers to members of the group introducing themselves to country when visiting other people’s country. No information is provided to support that under the traditional laws and customs of the Gaangalu Nation there exist a right to be asked permission by outsiders to visit areas covered by the claim.
Outcome: not established, prima facie. 

Non-Exclusive rights and interests
Schedule E describes the claimed rights and interests over ‘non-exclusive areas’ (I note that in correspondence to the Tribunal dated 12 September 2012 the applicant clarified that this reference is to areas where a claim to exclusive possession cannot be recognised). 
I consider each of the non-exclusive rights and interests as claimed in Schedule E, including the rights claimed in relation to water set out under (b) following the claim to exclusive rights. I note that in some instances I have grouped certain rights and interests together. 

(a) access, be present on, move about on and travel over the area
(b) to occupy, use and camp on the area, but not to reside permanently, and for that purpose to construct non-permanent structures
The factual basis material contains information supporting the assertion that these rights arise under the traditional laws and customs of the native title claim group. The Anthropological Report states that the right to access and camp (amongst other rights) are regarded as generic and shared rights amongst all claimants equally (as opposed to locality-specific rights distributed amongst descent groups)—at [173].
There is also information, particularly in chapter 4.4, that goes to the occupation of, and presence within,  the application area of the ancestors of the Gaangalu Nation claim group at the time of sovereignty. It also speaks to the existence and content of traditional laws and customs of the native title claim group that regulate the above rights. The factual basis material provides examples of claimants having continued to access, live and move about the application area and to occupy, use and camp on the area, for example in the table at pages 52 to 54 of the Anthropological Report which sets out ‘contemporary connections: aspects of residence, use and knowledge’. Further information is contained in the s. 61(2) affidavit of Mr Robert Kerry Toby (Junior), dated 19 August 2012. 
Outcome: established, prima facie. 

(c) hunt, fish and gather on the land and waters of the area for personal, domestic and non-commercial communal purposes
(d) take, use, share and exchange natural resources from the land and waters of the area for personal, domestic and non-commercial communal purposes
(e) take and use the Water of the area for personal, domestic and non-commercial purposes
(i) light fires on the area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation
The factual basis material contains information supporting the assertion that these rights arise under the traditional laws and customs of the native title claim group. The Anthropological Report states that the right to fish (amongst other rights) is regarded as generic and shared right amongst all claimants equally (as opposed to locality-specific rights distributed amongst descent groups)—at [173].
The Anthropological Report provides information in relation to the existence of these rights under the traditional laws and customs of the claim group, in particular in chapter 4.2 which includes a table, on pages 66 and 67 of examples of recent and contemporary use of the natural environment by members of the claim group. Mr Robert Kerry Toby (Junior) in his affidavit also states that he participates in hunting and fishing in relation to the claim area. 
The Anthropological Report also speaks to how claimants were taught about the resources of the application area by their predecessors: 
The usage of the natural environment, as several claimants indicate, is based on knowledge and experience obtained from predecessors. Such forms of usage are, in the sense that they have been transmitted between generations, customary, particularly where natural resources are regarded as media appropriate to the maintenance of beneficial relationships with the spiritual world (e.g. ceremonially smoking people and places to ensure spiritual safety, totemic species appearing at certain places, and introducing newborns to the sentient landscape)—at [157].
Outcome: established, prima facie. 

(f) conduct ceremonies on the area
(g) maintain places of importance and areas of significance to the native title holders under their traditional laws and customs and protect those places and areas from physical harm
The factual basis material contains information supporting the assertion that these rights arise under the traditional laws and customs of the native title claim group. The Anthropological Report states that the right to protect the country from harm is a locality-specific right distributed amongst descent groups (as opposed to a generic right, shared amongst all claimants equally)—at [173]. 
The Anthropological Report provides information in relation to the existence of these rights under the traditional laws and customs of the claim group, in particular in chapter 4.3 which, as noted above in my consideration of the requirements of s. 190B(5)(b), includes a map of sites of significance in the claim area on page 68. 
The Anthropological Report concludes, based on contemporary statements from members of the claim group regarding sites of spiritual and mythological significance, that ‘the knowledge, actions and protocols regarding such sites indicate forms of inter-generational knowledge transfer’—at [163]. As mentioned under my reasons at s. 190B(5)(b), the duty of care held by Gaangalu People in relation to the Blackdown Tableland National Park is expressed contemporaneously by ‘welcome to country’ statements.
Further examples are set out in the Anthropological Report at [153] in relation to the spiritual beliefs of the members of the Gaangalu Nation which require that certain protocols be followed, for example the duty for those who properly belong to country to introduce those with insufficient knowledge, to avoid unnecessary disturbance of the physical environment and to appease the spiritual world in order to avoid destructive consequences. 
Mr Robert Kerry Toby (Junior) in his affidavit also states that he participates in cultural heritage protection and work, including site clearances, cultural heritage reports and cultural heritage education for Gaangalu persons.
Outcome: established, prima facie. 

(h) teach on the area about the physical and spiritual attributes of the area;
The factual basis material contains information supporting the assertion that these rights arise under the traditional laws and customs of the native title claim group. At [173] the Anthropological Report states that the right to teach children and strangers about the claim area is a generic right shared by all members of the claim group equally. 
As noted above, the Anthropological Report at [163] states that ‘[o]n the basis of contemporary statements regarding sites of spiritual and mythological significance I conclude that the knowledge, actions and protocols regarding such sites indicate forms of inter-generational knowledge transfer’. Mr Robert Kerry Toby (Junior) in his affidavit also states that he educates younger Gaangalu members of the claim group in the customs of the Gaangalu Nation, of their traditions and laws and practices on country.
Outcome: established, prima facie.  

(j) be buried and bury native title holders within the area
There is, in my view, no explicit material within the claimant’s factual basis that goes to supporting that this right arises under the traditional laws and customs of the native title claim group. However, there are references in the Anthropological Report to predecessors of the claimants being buried on pastoral stations in the claim area or in cemeteries close to it as being a practice often said to reflect a wish to return to one’s country upon one’s passing – at [121]. There are also examples of members of the claim group being buried on country— at [147]. As noted above, the exercise of rights and interests can be supportive of the possible existence of such a right and on this basis I am willing to accept that this right exists under the laws and customs of the claim group. 
Outcome: established, prima facie. 
Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
The application satisfies the condition of s. 190B(7).
This section requires that the evidentiary material be capable of satisfying the Registrar of a particular fact(s), specifically that at least one member of the claim group ‘has or had a traditional physical connection’ with any part of the claim area. While the focus is necessarily confined, as it is not commensurate with that of the Court in making a determination, it ‘is upon the relationship of at least one member of the native title claim group with some part of the claim area’—Doepel at [18]. 
I also understand that the term ‘traditional,’ as used in this context, should be interpreted in accordance with the approach taken in Yorta Yorta—Gudjala [2007] at [89]. In interpreting connection in the ‘traditional’ sense as required by s. 223 of the Act, the members of the joint judgment in Yorta Yorta felt that: 
[T]he connection which the peoples concerned have with the land or waters must be shown to be a connection by their traditional laws and customs … ”traditional” in this context must be understood to refer to the body of law and customs acknowledged and observed by the ancestors of the claimants at the time of sovereignty—at [86].   
The Anthropological Report contains many examples of claimants having a traditional physical connection with the application area and  refer to my reasons at ss. 190B(5) and (6) above. Mr Robert Kerry Toby (Junior) in his affidavit also states that he has had a traditional physical connection with many parts of the application area and gives examples of activities he has participated in the claim area over the course of his entire life.
I am satisfied that at least one member of the claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application. 
Subsection 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If :
	a previous exclusive possession act (see s. 23B) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act;
a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act;
a claimant application must not be made in which any of the native title rights and interests confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection(2) and (3) does not apply if:

	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and

the application states that ss. 47, 47A or 47B, as the case may be, applies to it.
The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by looking at each part of s. 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.
Reasons for s. 61A(1)
Section 61A(1) provides that a native title determination application must not be made in relation to an area for which there is an approved determination of native title. 
In my view the application does not offend the provisions of s. 61A(1). 
The Geospatial Report states that no determinations of native title fall within the external boundaries of this application area. I agree with this assessment. 
I have also undertaken a more recent search of the Tribunal’s mapping database to confirm the accuracy of this information— Geospatial database iSpatialView search results dated 12 November 2012. 
Reasons for s. 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply. 
In my view the application does not offend the provisions of s. 61A(2).
Schedule B of the application contains a number of general exclusions. In my view these exclusions encompass any areas covered by a previous exclusive possession act, other than in the circumstances described in subparagraph (4).  
Reasons for s. 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, unless the circumstances described in s. 61A(4) apply. 
In my view, the application does not offend the provisions of s. 61A(3).
Schedule B of the application states that exclusive possession is not claimed over areas which are subject to valid previous non-exclusive possession acts done by the Commonwealth or the State, unless the circumstances in s. 61A(4) apply.
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or

the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.
The application satisfies the condition of s. 190B(9), because it meets all of the three subconditions, as set out in the reasons below.
Reasons for s. 190B(9)(a):
The application satisfies the subcondition of s. 190B(9)(a).
Schedule Q of the application states that no claim is being made over minerals, petroleum or gas which are wholly owned by the Crown. 
Reasons for s. 190B(9)(b)
The application satisfies the subcondition of s. 190B(9)(b).
Schedule P of the application states that the claim group does not claim exclusive possession of any offshore place. 
Result for s. 190B(9)(c)
The application satisfies the subcondition of s. 190B(9)(c).
Schedule B of the application provides for a number of categories of areas of land and waters to be excluded from the application area, namely those where native title rights and interests have been extinguished.
The application does not disclose, and I am not otherwise aware, that the native title rights and interests claimed have otherwise been extinguished.  

[End of reasons]
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Attachment B
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way. I note that the common law duty to afford procedural fairness may be excluded by express terms of the statute under which the administrative decision is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23] to [31] (Hazelbane). The steps that I, and other officers of the Tribunal, have undertaken to ensure procedural fairness is observed are as follows:

·	On 21 August 2012, in accordance with the requirement of s. 66(2), the case manager for this matter sent a letter to the State of Queensland (the State) enclosing a copy of the application; 
·	Also on that date, in accordance with the requirement of s. 66(2A), the case manager sent a letter to Queensland South Native Title Services (QSNTS) enclosing a copy of the application. 
·	On 22 August 2012 the Tribunal (via its QLD Enquiries email address) received an email which was addressed to [Lawyer 1 – name deleted, the legal representative of the applicant. The author of the email, [Person 1 – name deleted], describes herself as acting on behalf of Kanolu Elder [Claimant 1 –name deleted]. The email relates to [Claimant 1 –name deleted] Family’s ancestor ([Person 1 - name deleted]’s email);
·	By email dated 23 August 2012 the applicant was advised that the delegate would use her best endeavours to make a registration test decision within two months. The applicant was further advised of the delegate’s preliminary view that the material attached to Schedule F was not likely to be sufficient to meet the requirements of s. 190B(5) and that the applicant may wish to consider providing further material by 31 August 2012. In response to this email the applicant on 3 September 2012, having been granted an extension of time, hand-delivered extracts (parts of sections 1, 2 and 4, section 5 and appendices B, E and F) from the ‘Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’ to the Tribunal’s Brisbane office;
·	On 24 August 2012 a letter was sent to the State noting also that the delegate would use her best endeavours to make a registration test decision within two months; 
·	By email dated 7 September 2012, the applicant was requested by the Tribunal to clarify certain issues in relation to Schedule E and Attachment E. Clarification was provided by the applicant by email on 12 September 2012 (in essence the applicant clarified that Attachment E was inadvertently included in the application and that the applicant will ask the Court to remove the document);
·	By emails dated 13 and 14 September 2012 the applicant was advised by the Tribunal of the delegate’s preliminary view that further parts of the ‘Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’, which had been provided in summary form attached to Schedule F, may be requirement to meet certain aspects of the registration test. This request was based on the applicant’s statement in Schedule T that ‘[i]t was not believed necessary to include the Application Report prepared by [Anthropologist 2 – name deleted] (with the assistance of [Anthropologist 1 – name deleted]) as it contains personal and confidential information but it will be provided to the Registrar (or Delegate) if requested’. In response to the emails the applicant, on 17 September 2012, provided section 4 from the Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’ and on 26 September 2012 parts of section 3 and appendices E, F and G from the Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012’;
·	On 28 September 2012 a copy of the above mentioned extracts from the Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012 were provided to the State inviting submissions by 11 October 2012. On 11 October 2012 the State advised by email that it would not make submissions;
·	By email dated 27 September 2012, the applicant was requested by the Tribunal to clarify certain issues in relation to Schedule A. Clarification was provided by the applicant by email on 28 September 2012; 
·	On 10 October 2012 submissions were received from QSNTS made on its own behalf in its capacity as a native title service provider performing the functions of a representative body for the area subject to this application pursuant to s. 203B (QSNTS submission);
·	On 22 October 2012 additional affidavits provided by the persons who jointly comprise the applicant in the application, filed on 22 October 2012 were received from the Court; 
·	On 31 October 2012 the Applicant responded to the QSNTS submission and [Person 1 - name deleted]’s email (applicant’s response to QSNTS submission and [Person 1 - name deleted]’s email).
·	On 1 November 2012 the applicant’s response to the QSNTS submission and [Person 1 - name deleted]’s email was provided to the State inviting submissions by 6 November 2012; on 6 November 2012 the State advised that it would not make submissions. 
The State did not provide make any submissions in relation to the testing of this application. 
I note in relation to the QSNTS submission that: 
·	it is based on the material contained in Attachment F which is a brief summary of the Gaangalu Nation Native Title Claim – Application Report – Final Report, 5 April 2012. 
	QSNTS has not received a copy of the further material submitted by the applicant in support of the application (referred to in my reasons above as Anthropological Report), as in my view it is not owed procedural fairness;
	the decision of Carr J in Western Australia v Native Title Registrar and Bellotti (1999) 95 FCR 93 is the basis upon which the State of Queensland received a copy of the Anthropological Report (and the adverse material). In my view, there is no corresponding obligation to provide such material to the representative body/native title service provider and the case law to date is silent on this issue. While s. 66(2A) does place the representative body/native title service provider on the same footing as the State in relation to the provision of a copy of an application, the other factors that persuaded Carr J that the State was owed procedural fairness are not present in relation to representative bodies, being that the State is the absolute beneficial owner of the land subject to claim or, alternatively, the holder of radical title in that land and the registration test has significant implications for the ability of the State to deal with interests in its land;
	in any event, I note that QSNTS states in its submission that it does not assert that it is entitled to procedural fairness.


I further note that I have received the following correspondence from the legal representatives of claim groups with in part overlapping applications noting their intention to ‘object’ to the registration of this application: 
	Email from [Lawyer 2 – name deleted], Just Us Lawyers, legal representative of the Warabal People, dated 19 September 2012; and
	Email from [Paralegal 1 – name deleted], Paralegal Officer, QSNTS, on behalf of the claim lawyers for Wadja and Kanolu, dated 20 September 2012.

I asked the Regional Coordinator for the Tribunal’s Brisbane office to respond to the emails on 20 September 2012 noting that in my view their clients may not be entitled to have a submission or information considered before I decide whether or not to register the application based on Mansfield J’s decision in Hazelbane that the statutory regime governing the registration test and notification of a claim would appear to have arrogated any entitlement to have a submission considered, absent the creation of a legitimate expectation to the contrary (at [23] to [31]) – which, in my view, was not created in relation to the above groups. Reference was also made to Mansfield J comments in Doepel in relation to s. 190(A)(3), noting that in my view it is difficult to see where it may be appropriate under s. 190A(3) to have regard to any information their client may provide. The representatives were invited to make submissions by 27 September 2012 should they disagree with my assessment that no procedural fairness is owed to their clients in relation to the application of the registration test to the Gaangalu Nation application. No submissions were received on behalf of the above groups.

[End of document]



