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Introduction 
This document sets out my reasons, as the Registrar’s delegate, for the decision to accept the 

Sandover River claimant application (the application) for registration pursuant to s. 190A of the 

Act.  

Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 

(Cwlth), which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise 

specified. Please refer to the Act for the exact wording of each condition.  

Application overview 

The Registrar of the Federal Court of Australia (the Court) gave a copy of the application to the 

Native Title Registrar (the Registrar) on 10 April 2012 pursuant to s. 64(4) of the Act. This has 

triggered the Registrar’s duty to consider the claim made in the application under s. 190A of the 

Act. 

I am satisfied that neither subsection 190A(1A) nor subsection 190A(6A) apply to this claim. 

Subsection 190A(1A) does not apply because the application was not amended as the result of an 

order made under s. 87A. Subsection 190A(6A) does not apply because the application has been 

amended in ways not covered by paragraph (d) of s. 190A(6A) (for example, amendments have 

been made to the native title claim group description at Schedule A). 

Therefore, in accordance with subsection 190A(6), I must accept the claim for registration if it 

satisfies all of the conditions in ss. 190B and 190C of the Act. This is commonly referred to as the 

registration test. 

At the date of this decision, the area covered by the application is affected by two s. 29 notices 

which were each notified on 18 April 2012. In accordance with s. 190A(2), I have used my best 

endeavours to make the decision within four months of that date. 

When the application was given to the Registrar, the application area was also affected by a series 

of s. 29 notices which fell due on 21 July 2012 and 4 August 2012, respectively. Although I have 

used my best endeavours to consider the claim within the shortest possible timeframe, I was 

unable to finish doing so before the timeframes imposed by those notices expired. 

Registration test 

Section 190B sets out conditions that test particular merits of the claim for native title. Section 

190C sets out conditions about ‘procedural and other matters’. Included among the procedural 

conditions is a requirement that the application must contain certain specified information and 

documents. In my reasons below I consider the s. 190C requirements first, in order to assess 

whether the application contains the information and documents required by s. 190C before 

turning to questions regarding the merit of that material for the purposes of s. 190B. 

Pursuant to ss. 190A(6) and (6B), the claim in the application must be accepted for registration 

because it does satisfy all of the conditions in ss. 190B and 190C. A summary of the result for each 

condition is provided at Attachment A. 
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Information considered when making the decision 

Subsection 190A(3) directs me to have regard to certain information when testing an application 

for registration; there is certain information that I must have regard to, but I may have regard to 

other information, as I consider appropriate.  

I am also guided by the case law (arising from judgments in the courts) relevant to the application 

of the registration test. Among issues covered by such case law is the issue that some conditions 

of the test do not allow me to consider anything other than what is contained in the application 

while other conditions allow me to consider wider material. 

In making my decision to accept the claim for registration, I have taken into account: 

 the information contained in the application and the accompanying affidavits of the 

persons who comprise the applicant; 

 the geospatial assessment and overlap analysis prepared by the Tribunal’s Geospatial 

Services on 20 April 2012 (the geospatial report); and 

 the results of my own searches against the Tribunal’s mapping database. 

I have not considered any information that may have been provided to the Tribunal in the course 

of the Tribunal providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 

203BK, without the prior written consent of the person who provided the Tribunal with that 

information, either in relation to this claimant application or any other claimant application or 

any other type of application, as required of me under the Act. 

Also, I have not considered any information that may have been provided to the Tribunal in the 

course of its mediation functions in relation to this or any other claimant application. I take this 

approach because matters disclosed in mediation are ‘without prejudice’—see s. 94D of the Act. 

Further, mediation is private as between the parties and is also generally confidential—see 

ss. 94K and 94L. 

Procedural fairness steps 

As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about 

whether or not to accept this application for registration I am bound by the principles of 

administrative law, including the rules of procedural fairness, which seek to ensure that decisions 

are made in a fair, just and unbiased way. I note that the common law duty to afford procedural 

fairness may be excluded by express terms of the statute under which the administrative decision 

is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23] to [31]. 

In order to ensure that procedural fairness is observed, the case manager handling the claim 

wrote to the Northern Territory government (the territory government) by letter dated 13 April 

2012. The letter informed the territory government that the application had been given to the 

Registrar by the Court and provided the territory government with a copy of the Tribunal’s 

application summary. The letter further advised that ss. 190A(1A) and 190A(6A) did not apply to 

the application and that the territory government could make submissions in relation to the 

registration testing of the claim by 27 April 2012. 
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The territory government has not provided any submissions in relation to the claim’s ability to 

satisfy the conditions of the registration test. 
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Procedural and other conditions: s. 190C 

Subsection 190C(2) 

Information etc. required by ss. 61 and 62 
The Registrar/delegate must be satisfied that the application contains all details and other 

information, and is accompanied by any affidavit or other document, required by sections 61 

and 62.  

The application satisfies the condition of s. 190C(2), because it does contain all of the details and 

other information and documents required by ss. 61 and 62, as set out in the reasons below.  

In reaching my decision for the condition in s. 190C(2), I understand that this condition is 

procedural only and simply requires me to be satisfied that the application contains the 

information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. This 

condition does not require me to undertake any merit or qualitative assessment of the material for 

the purposes of s. 190C(2)—Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 

(Doepel) at [16] and also at [35] to [39]. In other words, does the application contain the prescribed 

details and other information?  

It is also my view that I need only consider those parts of ss. 61 and 62 which impose 

requirements relating to the application containing certain details and information or being 

accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not 

consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the 

application.  I am also of the view that I do not need to consider the requirements of s. 61(5). The 

matters in s. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and 

payment of fees, in my view, are matters for the Court. They do not, in my view, require any 

separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application 

contain such information as is prescribed, does not need to be considered by me under s. 190C(2), 

as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 

which actually identify the details/other information that must be in the application and the 

accompanying prescribed affidavit/documents. 

Turning to each of the particular parts of ss. 61 and 62 which require the application to contain 

details/other information or to be accompanied by an affidavit or other documents: 

Native title claim group: s. 61(1) 

The application must be made by a person or persons authorised by all of the persons (the 

native title claim group) who, according to their traditional laws and customs, hold the 

common or group rights and interests comprising the particular native title claimed, provided 

the person or persons are also included in the native title claim group. 

The application contains all details and other information required by s. 61(1).  

The task at s. 190C(2) in relation to s. 61(1) was explained by Mansfield J in Doepel, where his 

Honour said: 
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In my judgment, s. 190C(2) relevantly requires the Registrar to do no more than he did. That is to 

consider whether the application sets out the native title claim group in the terms required by s. 61. 

That is one of the procedural requirements to be satisfied to secure registration: s. 190A(6)(b). If the 

description of the native title claim group were to indicate that not all the persons in the native title 

claim group were included, or that it was in fact a sub-group of the native title claim group, then 

the relevant requirement of s. 190C(2) would not be met and the Registrar should not accept the 

claim for registration—at [36]. 

His Honour also went on to observe that the Registrar is not permitted to look beyond the terms 

of the application itself, nor required ‘to undertake some form of merit assessment of the material 

to determine whether [s]he is satisfied that the native title claim group as described is in reality 

the correct native title claim group’—at [37]. 

In accordance with Mansfield J’s comments in Doepel, I have confined my assessment at this point 

to whether the application sets out the native title claim group in a way that is, on its face, 

consistent with the terms of s. 61(1). I have not looked beyond the application nor have I 

considered whether the claim group is ‘in reality the correct native title group’—Doepel at [37]. 

The claim group is described in Schedule A. The description defines the claim group as 

comprising those persons who: 

 are descended (by birth or adoption) from apical ancestors identified at paragraph [9(a)] 

of Schedule A; or 

 are ‘accepted as members of one (or more) of the estate groups by the senior descent based 

members of the groups on the basis of their non-descent connections to the estate’—at 

[9(b)]. The criteria by which the membership of these persons is assessed are set out at 

paragraph [11]. 

I have considered the claim group description and the other information contained in the 

application. There is nothing on the face of this description, or in the information found 

elsewhere in the application, which indicates that the application is made by a subgroup of the 

native title claim group. 

Therefore, I am satisfied that the application contains the information required by s. 61(1). 

Name and address for service: s. 61(3) 

The application must state the name and address for service of the person who is, or persons 

who are, the applicant. 

The application contains all details and other information required by s. 61(3). 

The name and address for service of the persons who jointly comprise the applicant is provided 

at page 56 (Part B) of the application. 

Native title claim group named/described: s. 61(4) 

The application must: 

(a) name the persons in the native title claim group, or 

(b) otherwise describe the persons in the native title claim group sufficiently clearly so that it 

can be ascertained whether any particular person is one of those persons. 

The application contains all details and other information required by s. 61(4). 
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The claim group is described at paragraphs [9] and [11] of Schedule A. 

Affidavits in prescribed form: s. 62(1)(a) 

The application must be accompanied by an affidavit sworn by the applicant that: 

(i) the applicant believes the native title rights and interests claimed by the native title claim 

group have not been extinguished in relation to any part of the area covered by the 

application, and  

(ii) the applicant believes that none of the area covered by the application is also covered by 

an entry in  the National Native Title Register, and 

(iii) the applicant believes all of the statements made in the application are true, and 

(iv) the applicant is authorised by all the persons in the native title claim group to make the 

application and to deal with matters arising in relation to it, and 

(v) stating the basis on which the applicant is authorised as mentioned in (iv).  

The application is accompanied by the affidavit/s required by s. 62(1)(a). 

The application is accompanied by affidavits from Alec Peterson, Martin Spratt, Lulu Teece, 

Linda Dobbs, Banjo Morton and Colleen Morton. These are all of the persons who jointly 

comprise the applicant. 

Each of the affidavits contains the required statements and information at paragraphs [1] to [6]. 

Application contains details required by s. 62(2): s. 62(1)(b) 

The application must contain the details specified in s. 62(2).  

The application contains all details and other information required by s. 62(1)(b). 

The application does contain the details specified in s. 62(2)(a) to (h), as identified in the reasons 

below. 

Information about the boundaries of the area: s. 62(2)(a) 

The application must contain information, whether by physical description or otherwise, that 

enables the following boundaries to be identified: 

(i) the area covered by the application, and 

(ii) any areas within those boundaries that are not covered by the application. 

The application contains all details and other information required by s. 62(2)(a). 

Schedule B contains a description of the area covered by the application. It also identifies specific 

areas within the application area boundaries that are not covered by the application. 

Map of external boundaries of the area: s. 62(2)(b) 

The application must contain a map showing the boundaries of the area mentioned in 

s. 62(2)(a)(i). 

The application contains all details and other information required by s. 62(2)(b). 

A map of the claim area’s external boundaries is provided at Attachment A.  
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Searches: s. 62(2)(c) 

The application must contain the details and results of all searches carried out to determine the 

existence of any non-native title rights and interests in relation to the land and waters in the 

area covered by the application. 

The application contains all details and other information required by s. 62(2)(c). 

The results of these searches are set out in Schedule D. Copies of the searches undertaken are 

provided at Attachments B and C. 

Description of native title rights and interests: s. 62(2)(d) 

The application must contain a description of native title rights and interests claimed in 

relation to particular lands and waters (including any activities in exercise of those rights and 

interests), but not merely consisting of a statement to the effect that the native title rights and 

interests are all native title rights and interests that may exist, or that have not been 

extinguished, at law. 

The application contains all details and other information required by s. 62(2)(d). 

Schedule E contains a description of the native title rights and interests claimed. The description 

consists of more than a statement to the effect that the rights and interests claimed are all those 

that may exist or have not been extinguished.  

Description of factual basis: s. 62(2)(e) 

The application must contain a general description of the factual basis on which it is asserted 

that the native title rights and interests claimed exist, and in particular that: 

(i) the native title claim group have, and the predecessors of those persons had, an 

association with the area, and 

(ii) there exist traditional laws and customs that give rise to the claimed native title, and 

(iii) the native title claim group have continued to hold the native title in accordance with 

those traditional laws and customs. 

The application contains all details and other information required by s. 62(2)(e). 

In Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC), the Full Court 

observed: 

The fact that the detail specified by s. 62(2)(e) is described as ‘a general description of the factual 

basis’ is an important indicator of the nature and quality of the information required by s. 62. In 

other words, it is only necessary for an applicant to give a general description of the factual basis of 

the claim and to provide evidence in the affidavit that the applicant believes the statements in that 

general description are true. Of course the general description must be in sufficient detail to enable 

a genuine assessment of the application by the Registrar under s. 190A and related sections, and be 

something more than assertions at a high level of generality—at [92]. 

Information relating to each of the subparagraphs of s. 61(2)(e) is principally contained in 

Schedule F and in the affidavits of the persons who comprise the applicant (which are referred to 

in Schedule F and are attached to the application). I also consider that relevant information is 

contained in Schedules A, G and M. 

I consider that the material provides a general description of the factual basis supporting each of 

the assertions described in subparagraphs (i) to (iii) of s. 62(2)(e). 
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Activities: s. 62(2)(f) 

If the native title claim group currently carries out any activities in relation to the area claimed, 

the application must contain details of those activities. 

The application contains all details and other information required by s. 62(2)(f). 

Information regarding the activities currently carried out by claim group members in relation to 

the claim area is provided at Schedules G and M.  

Other applications: s. 62(2)(g) 

The application must contain details of any other applications to the High Court, Federal 

Court or a recognised state/territory body of which the applicant is aware, that have been 

made in relation to the whole or part of the area covered by the application and that seek a 

determination of native title or of compensation in relation to native title. 

The application contains all details and other information required by s. 62(2)(g). 

Schedule H contains the following statement: ‘The applicant is not aware that any other 

applications seeking a determination of native title or a determination of compensation in relation 

to native title have been made in relation to the whole of part of the area covered by the 

application’.  

Section 29 notices: s. 62(2)(h) 

The application must contain details of any notices given under s. 29 (or under a 

corresponding provision of a law of a state or territory) of which the applicant is aware that 

relate to the whole or a part of the area covered by the application. 

The application contains all details and other information required by s. 62(2)(h). 

The applicant has written ‘Not applicable’ at Schedule I. I understand this mean that the 

applicant is not aware of any such notices.  

Subsection 190C(3) 

No common claimants in previous overlapping 

applications 
The Registrar/delegate must be satisfied that no person included in the native title claim group 

for the application (the current application) was a member of the native title claim group for 

any previous application if: 

(a) the previous application covered the whole or part of the area covered by the current 

application, and 

(b) the previous application was on the Register of Native Title Claims when the current 

application was made, and 

(c) the entry was made, or not removed, as a result of the previous application being 

considered for registration under s. 190A. 

The application satisfies the condition of s. 190C(3). 
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I only need to be satisfied about the matter described in the opening clause of s. 190C(3) if there is 

another application which comes within the terms of paragraphs 190C(3)(a) to (c)—Western 

Australia v Strickland [2000] FCA 652 at [9] (Strickland (FC)). 

The geospatial report (referred to in the introduction to these reasons) found that there were no 

applications on the Register of Native Title Claims (the Register), or the Schedule of 

Applications—Federal Court, which overlapped the current application. I have also conducted 

my own overlap analysis using the Tribunal’s mapping database. This confirmed that there are 

no other applications over any part of the area covered by the application. 

I am, therefore, satisfied that there is no previous application to which paragraph (a) of s. 190C(3) 

applies. As a result, I do not need to consider whether I am satisfied that there is no commonality 

between the claim group for the current application and the claim group for any previous 

application. 

The condition of s. 190C(3) is met 

Subsection 190C(4) 

Authorisation/certification 
Under s. 190C(4) the Registrar/delegate must be satisfied that either: 

(a) the application has been certified under Part 11 by each representative Aboriginal/Torres 

Strait Islander body that could certify the application, or 

(b) the applicant is a member of the native title claim group and is authorised to make the 

application, and deal with matters arising in relation to it, by all the other persons in the 

native title claim group. 

 

Note: The word authorise is defined in section 251B. 

 

Under s. 190C(4A), the certification of an application under Part 11 by a representative 

Aboriginal/Torres Strait Islander body is not affected where, after certification, the recognition 

of the body as the representative Aboriginal/Torres Strait Islander body for the area concerned 

is withdrawn or otherwise ceases to have effect 

I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for 

the condition of s. 190C(4) to be satisfied.  

For the reasons set out below, I am satisfied that the requirements set out in s. 190C(4)(a) are met 

because the application has been certified by each representative Aboriginal/Torres Strait Islander 

body (representative body) that could certify the application. 

Schedule R contains a copy of the certification prepared by the Central Land Council (the CLC). 

The certification is dated 20 March 2012 and is signed by the CLC’s Native Title Manager. 

According to the terms of the certification, it has been signed by the CLC’s Native Title Manager 

‘in the absence of the Director of the Central Land Council in accordance with Resolution FC98:61 

of the Full Council of the Central Land Council’. In the absence of any information to the 

contrary, I am satisfied that the certification has been signed by a person who holds the authority 

to sign on behalf of the CLC. 
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Below, I deal first with whether the CLC is the only representative body that must provide a 

certificate. I then outline why I am satisfied that the CLC’s certificate meets the requirements of 

Part 11 of the Act. 

The application must be certified by each representative body that could certify it 

Paragraph [1] of the certification states that the CLC is ‘the representative Aboriginal and Torres 

Strait Islander body responsible for the land and waters covered by this application’. 

The geospatial report identifies the CLC as the representative body for the entire area claimed. I 

have conducted my own overlap analysis using the Tribunal’s mapping database, which also 

showed that the CLC was the representative body for the whole of the claim area. 

For these reasons, I am satisfied that the CLC is the only representative body that must certify the 

application. 

The application must be certified under Part 11 of the Act 

The relevant provisions in Part 11 of the Act are contained in s. 203BE. I note that the certification 

found at Schedule R of the application meets the requirement of s. 203BE(1)(a), namely that the 

certificate must be in writing. 

The relevant provisions of s. 203BE(4) require that certification issued by a representative body: 

(a) include a statement to the effect that the representative body is of the opinion that: 

o all the persons in the native title claim group have authorised the applicant to 

make the application and to deal with matters arising in relation to it; and 

o that all reasonable efforts have been made to ensure that the application describes 

or otherwise identifies all the other persons in the native title claim group; and 

(b) briefly set out the body’s reasons for being of that opinion; and 

(c) where applicable, briefly set out what the representative body has done to meet the 

requirements of subsection 203BE(3). 

The certification contains the statements required by s. 203BE(4)(a) at paragraph [3]. It sets out the 

CLC’s reasons for holding those opinions at paragraph [4]. As to the requirement of 

s. 203BE(4)(c), paragraph [5] of the certification indicates that subsection 203BE(3) does not apply. 

Result 

For the reasons set out above, I am satisfied that the condition of s. 190C(4)(a) is met. 
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Merit conditions: s. 190B 

Subsection 190B(2) 

Identification of area subject to native title 
The Registrar must be satisfied that the information and map contained in the application as 

required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether 

native title rights and interests are claimed in relation to particular land or waters. 

The application satisfies the condition of s. 190B(2).  

Schedule B describes the claim area by identifying those parcels of land covered by the 

application. It also specifically excludes areas that fall within the external boundary of the claim 

area by identifying the relevant parcels of land and by way of a general exclusion clause. 

Attachment A contains a colour map titled ‘Map of Application Area: Sandover Native Title 

Determination Application’. It also contains a second map showing insets from the first map. 

Both maps were produced by the CLC, one being printed on 21 March 2012 and the other on 29 

March 2012. They include: 

 the amended application area depicted as a bold dark green with dark green cross 

hatching; 

 cadastral  parcels and land tenure clearly named and labelled; 

 easting and northing coordinates for all corners of the application; 

 map scale, scalebar, north point, and coordinate grid; and 

 notes relating to the source, currency and datum of data used to prepare the map. 

The geospatial report concludes that ‘the description and map are consistent and identify the 

application area with reasonable certainty’. I have examined and compared the written 

description of the claim area and the maps contained in Attachment C, and agree with the 

conclusion reached in the geospatial report. In my view, the written description and maps 

contained in the application are sufficient to enable the claim area to be identified with reasonable 

certainty. 

For these reasons, the application satisfies the condition of s. 190B(2). 

Subsection 190B(3) 

Identification of the native title claim group 
The Registrar must be satisfied that: 

(a) the persons in the native title claim group are named in the application, or 

(b) the persons in that group are described sufficiently clearly so that it can be ascertained 

whether any particular person is in that group. 

The application satisfies the condition of s. 190B(3). 
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The law 

As the claim group is described in Schedule A, rather than its members being individually 

named, I have considered the application against the condition of s. 190B(3)(b). 

In Doepel, Mansfield J described ‘[t]he focus’ of s. 190B(3)(b) as being ‘whether the application 

enables the reliable identification of the persons in the native title claim group’—at [51]. His 

Honour further observed that: 

[The] focus [of s. 190B(3)] also is not upon the correctness of the description of the native title claim 

group, but upon its adequacy so that the members[hip] of any particular person in the identified 

native title claim group can be ascertained. It ... does not require any examination of whether all the 

named or described persons do in fact qualify as members of the native title claim group. Such 

issues may arise in other contexts ... but I do not consider that they arise when the Registrar is faced 

with the task of considering whether to accept a claim for registration—at [37]. 

In addition to Mansfield J’s comments, I note also that, so long as the rules for membership of the 

claim group are conceptually clear and certain, a claim group description will satisfy the 

condition of s. 190B(3)(b) even if the application of those rules may require extensive factual 

inquiries—see Western Australia v Native Title Registrar [1999] FCA 1591 (WA v NTR) at [67]. 

The claim group description 

As noted earlier in these reasons, the claim group is described in Schedule A as those persons: 

 who are descended (by birth or adoption) from the apical ancestors identified at 

paragraph [9(a)]; or 

 who are ‘accepted as members of one (or more) of the estate groups by the senior descent 

based members of the groups on the basis of their non-descent connections to the estate’—

at [9(b)]. 

The criteria that the senior descent-based members have regard to when determining the 

membership of persons in this second category are set out at paragraph [11]. They are, namely: 

 spiritual identification with and responsibility for an estate; 

 conception and/or birthplace affiliation with an estate; 

 long-term residence in an estate; 

 close kinship ties, including intermarriage; 

 shared section/subsection and/or moiety affiliation; 

 a more distant ancestral connection to an estate, for example, mother’s father’s mother; 

 possession of secular knowledge of an estate; 

 possession of traditional religious knowledge, authority and responsibility for an estate; 

 authority and responsibility for shared Dreaming tracks and/or places of significance 

connected with an estate; and 

 seniority in traditional matters concerning the claim group and/or estate. 
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Consideration 

In WA v NTR, Carr J found that a claim group description which used descent from, or adoption 

by, identified ancestors and their descendants was sufficiently clear to satisfy the condition of 

s. 190B(3)(b). This was because it was possible to begin with a particular person and then, through 

factual inquiry, to determine whether that person sat within one of the criteria used in the 

description—at [67]. For the same reasons as those of Carr J, I am satisfied that the limb of the 

claim group description described at paragraph [9(a)] of Schedule A is sufficient for the purposes 

of s. 190B(3)(b). 

I am also satisfied that the limb described at paragraph [9(b)] enables the identification of persons 

who obtain their claim group membership through being ‘accepted as members of one (or more) 

of the estate groups by the senior descent based members of the groups on the basis of their non-

descent connections to the estate’. This is for two reasons: first, an objective reference point 

(namely, descent from an identified ancestor) is available to assist in the identification of those 

persons who make the decision about an individual’s non-descent connections to an estate; and 

second, the criteria that guide the making of the decision are detailed at paragraph [11]. As a 

result, it is possible, in my view, to ascertain, through a factual inquiry, whether a particular 

person is a member of the claim group by virtue of falling within the category of membership 

described at paragraphs [9(b)] and [11]. 

Outcome 

For the reasons set out above, I am satisfied that the condition of s. 190B(3) is met. 

Subsection 190B(4) 

Native title rights and interests identifiable 
The Registrar must be satisfied that the description contained in the application as required by 

s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily 

identified. 

The application satisfies the condition of s. 190B(4). 

Doepel is authority for the proposition that, at s. 190B(4), the Registrar must be satisfied that the 

native title rights and interests claimed are identifiable in the sense that they ‘are understandable 

and have meaning’—at [99]. This does not, in my view, necessarily involve consideration of 

whether the rights and interests claimed are native title rights and interests as defined in s. 223(1). 

In my opinion, that assessment is part of considering whether the native title rights and interests 

claimed can be established, prima facie, and is therefore a matter for consideration under              

s. 190B(6). 

The native title rights and interests claimed are set out at Schedule E. I have considered this list of 

rights and interests and have formed the view that they are understandable and have meaning. I 

am, therefore, satisfied that the rights and interests claimed have been described in a way that 

allows them to be readily identified. 
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Subsection 190B(5) 

Factual basis for claimed native title 
The Registrar must be satisfied that the factual basis on which it is asserted that the native title 

rights and interests claimed exist is sufficient to support the assertion. In particular, the factual 

basis must support the following assertions: 

(a) that the native title claim group have, and the predecessors of those persons had, an 

association with the area, and 

(b) that there exist traditional laws acknowledged by, and traditional customs observed by, 

the native title claim group that give rise to the claim to native title rights and interest, and 

(c) that the native title claim group have continued to hold the native title in accordance with 

those traditional laws and customs. 

The application satisfies the condition of s. 190B(5) because the factual basis provided is 

sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons 

below. 

I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn 

before reaching this decision. Below, I set out my approach to the task at s. 190B(5) generally, 

before setting out my reasons in relation to each of the three paragraphs of s. 190B(5). 

The task at s. 190B(5) 

As Mansfield J explained in Doepel, the task at s. 190B(5) is limited: 

It requires the Registrar to consider whether the ‘factual basis on which it is asserted’ that the 

claimed native title rights and interests exist ‘is sufficient to support the assertion’. That 

requires the Registrar to address the quality of the asserted factual basis for those claimed 

rights and interests; but only in the sense of ensuring that, if they are true, they can support 

the existence of those claimed rights and interests. In other words, the Registrar is required to 

determine whether the asserted facts can support the claimed conclusions. The role is not to 

test whether the asserted facts will or may be proved at the hearing, or to assess the strength of 

the evidence which may ultimately be adduced to establish the asserted facts—at [17]; 

approved by the Full Court in Gudjala FC at [83] to [85]. 

Although mindful that I may not look behind the facts asserted in the applicant’s material, those 

facts must contain sufficient detail to properly support the assertions particularised in paragraphs 

(a) to (c) of s. 190B(5). In this respect, I have had regard to the comments of the Full Court in 

Gudjala FC. There, the Court highlighted the link between ss. 62 and 190B: 

It is tolerably clear that what the assessment [under s. 190A] entails is informed by what is required 

of an applicant to commence an application. ... Accordingly, the statutory scheme appears to 

proceed on the basis that the application and accompanying affidavit, if they, in combination, 

address fully and comprehensively all the matters specified in s. 62, might provide sufficient 

information to enable the Registrar to be satisfied about all matters referred to in s. 190B. This 

suggests that the quality and nature of the information necessary to satisfy the Registrar will be of the same 

general quality and nature as the information required to be included in the application and accompanying 

affidavit—at [90] (emphasis added). 

The Court then described the requirements of s. 62(2)(e)—which corresponds to the merit 

condition of s. 190B(5)—in the following way: 
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The fact that the detail specified by s. 62(2)(e) is described as ‘a general description of the factual 

basis’ is an important indicator of the nature and quality of the information required by s. 62. In 

other words, it is only necessary for an applicant to give a general description of the factual basis of 

the claim and to provide evidence in the affidavit that the applicant believes the statements in that 

general description are true. Of course the general description must be in sufficient detail to enable 

a genuine assessment of the application by the Registrar under s. 190A and related sections, and be 

something more than assertions at a high level of generality. But what the applicant is not required to do is to 

provide anything more than a general description of the factual basis on which the application is based—at 

[92] (emphasis added). 

In light of these statements from the Full Court, I have been careful not to require more than a 

general description of the factual basis of the claim. At the same time, however, I am also aware 

that a claim which satisfies the condition of s. 62(2)(e) may still fail at s. 190B(5) if the material 

required by s. 62(2)(e) is not furnished ‘fully and comprehensively’—Gudjala FC at [90]. 

With respect to the level of factual detail needed to meet the requirements of s. 190B(5), I have 

taken into account the decisions of Dowsett J in Gudjala People #2 v Native Title Registrar [2007] 

FCA 1167 (Gudjala [2007]) and Gudjala People #2 v Native Title Registrar [2009] FCA 1572 (Gudjala 

[2009]). In those decisions, Dowsett J: 

 cautioned that the Registrar or her delegate ‘must be careful not to treat, as a description 

of the factual basis, a statement which is really only an alternative way of expressing the 

claim or some part thereof’—Gudjala [2009] at [29]; and 

 held that s. 190B(5) requires ‘that the alleged facts support the claim that the identified 

claim group (and not some other group) held the identified rights and interests (and not 

some other rights and interests)’—Gudjala [2007] at [39]. 

In my view, these comments from Dowsett J underscore the need for an applicant’s factual basis 

material to contain a certain level of particularity. That is, it must contain details that can be 

understood as applying, or having relevance, to the particular native title claimed by the 

particular group over the particular area covered by the application. 

Although the Full Court in Gudjala FC allowed an appeal against Dowsett J’s decision in Gudjala 

[2007], their Honours’ reasons do not contain any criticism of Dowsett J’s characterisation of the 

requirements of s. 190B(5). My view, therefore, is that it is appropriate to have regard to Dowsett 

J’s analysis of the requirements of s. 190B(5). 

Reasons for s. 190B(5)(a) 

I am satisfied that the factual basis provided is sufficient to support the assertion described by 

s. 190B(5)(a). 

The requirements of s. 190B(5)(a) 

In Gudjala [2007], Dowsett J held that, in order to sufficiently support the assertion described in 

paragraph 190B(5)(a), the factual basis material must support the assertions: 

 that the claim group as a whole has an association with the application area, although all 

members do not need to have an association at all times; and 



 

Reasons for decision: Sandover River—DC01/69 Page 19 

Decided: 17 August 2012; Reasons: 1 November 2012  

 that the predecessors of the whole group were associated with the application area over 

the period since sovereignty (or at least European settlement)—at [52]. 

In Martin v Native Title Registrar [2001] FCA 16 (Martin), French J (as his Honour then was) held: 

 that the factual material must ‘support an association ... with the entire area claimed’; and 

 that the Registrar or her delegate is not obliged to accept ‘very broad statements ... which 

have no geographical particularity’—at [26]. 

The factual material supporting the s. 190B(5)(a) assertion 

The factual material supporting the assertion described in paragraph 190B(5)(a) is contained in 

Schedules A, F, G and M of the application, and in the accompanying affidavits of the persons 

who comprise the applicant. 

Paragraphs [2] and [3] of Schedule A state that the application area is located in part of the 

territory identified with the Alyawarr and Kaytetye language groups, and that the native title 

claim group is made up of 19 landholding groups which belong to that community. Paragraph [3] 

clarifies that, while the Alyawarr and Kaytetye are the language groups that are generally 

associated with the claim area, rights and interests in land are in fact derived through 

membership of an estate or landholding group. Paragraph [4] identifies the parts of the claim area 

with which the relevant 19 landholding groups are, and have been, associated.  

Schedule F describes how the claim group’s laws and customs govern its members’ association 

with the application area. Paragraph [19] contains the following summary: 

By those laws and customs, members of the native title claim group, as their ancestors before them, 

have a connection with the application area: 

(a) [T]he application area is part of the territory identified with the Alyawarr and Kaytetye people and 

affiliated with the [19 landholding groups whose members comprise the claim group]. 

(b) [S]ubject to paragraph 3 in Schedule A, the application area is identified with the Alyawarr and 

Kaytetye languages. 

(c) [E]thnographic and historical sources confirm that at the time of contact and settlement of the 

region, and continuing to the present day, people with affiliations to the Alyawarr and Kaytetye 

languages, including members of the native title claim group and their ancestors, maintained 

physical, spiritual and other cultural associations with their country, including occupation and use 

of the application area itself [followed by an extensive list of references to various texts]. 

(d) [M]embers of the native title claim group have a connection with the application area based on 

knowledge received from the ancestors, personal experience and their continuing 

acknowledgement and observance of traditional laws and customs. 

(e) [C]ontinuity of spiritual and ancestral connections to the application area is founded on a 

communally acknowledged belief that spiritual ancestors created both the land and ongoing 

human relationship with it. 

(f) [C]ontinued observance of customary secular and spiritual practices by members of the native title 

claim group reaffirms their connection with the perceived spiritual properties of the land and 

waters in the application area. Such practices often, but not always, relate to Dreaming tracks and 

associated sites of significance. 
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(g) [M]any members of the native title claim group have had a continuing physical connection with the 

application area throughout their lives. ... 

The physical connections maintained by three claim group members are described in Schedule M. 

More detailed information in relation to two of these persons—Alec Peterson Apetyarr and Banjo 

Morton Apetyarr—is set out in their affidavits. I note that the affidavits of these two men, as well 

as the affidavits of the other four members of the applicant, contain information that is similar in 

nature. By way of example, Mr. Morton’s affidavit contains the following: 

7. ... According to our traditional law, I have rights and interests in the application area through my 

father and my father’s father for Aharreng. My father ... was [traditional word for owner/boss 

deleted] [owner or boss] for Aharreng country. He was [traditional word for owner/boss deleted] 

for Aharreng through his father Ilalthatwek and I am [traditional word for owner/boss deleted] 

for Aharreng through my father and my father’s father. ... I am also [traditional word for 

manager/worker deleted] [manager or worker] for Ntewerrek through my father’s mother. I have 

rights and interests in the Ntewerrek landholding group as well as Aharreng. I also have interests 

in Antarrengeny, Akaneng and Ntewerrek [these are all landholding groups whose members 

form part of the native title claim group]. 

8. My father ... was born at a waterhole near Megalong Bore on Ammaroo Station, on Aharreng 

country, his father’s country. I was also born on Aharreng country in about 1925 before Ammaroo 

Station was there. My father stayed down on MacDonald Downs, he didn’t work there, he just got 

rations. Sometimes he worked wood cutting on Lake Nash Station and we used to walk up there 

from Aharreng country. I grew up walking back and forth between Lake Nash and our country, 

Aharreng through Argadargada waterhole. Our families walked up through all those soakages 

along Sandover Creek – up and down, from our Aharreng country to Lake Nash, walking 

through Derry Downs and Ammaroo. We grew up walking all through that country and we got 

water from digging the soakages, no bores and this country was just bush. 

9. We also grew up walking around on Ammaroo and Derry Downs Station before they were 

stations and afterwards. I was a man by the time they became stations. We used to camp all 

around that country, hunting and living there, getting water from the waterholes and soakages. 

We used to camp at Wamerengenyel most of the time and then when the soakages dried up 

because of rain, we went to Aharreng soakage and stay[ed] there. ... That’s our main Dreamtime 

soakage. ... 

...   

11. All the Alyawarr mob were walking through our country on Sandover River when I was young ... 

because it was safe. They were running from some white people who were shooting people. ... 

The Alyawarr mob are family, so we let them come through our country because they needed 

water when they were travelling. They had our permission. Before they knew our country, even if 

they were Alyawarr, they still needed to ask permission. It’s still the same today. Everybody used 

that road along that creek, along those soakages. When we were walking down all those 

soakages, my father would teach me all that country, all the soakages, how to hunt and where to 

go hunting for goanna and to get sugarbag. ... 

... 

13. We still regularly go out hunting and getting bush food today, on Ammaroo, Derry Downs, up 

and down the creeks. My son ... and his sons [g]o out all the time. They go and camp out there 

when they are hunting, getting kangaroo and goanna and they cook it there. They know because I 

taught them. ... 
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Consideration of the factual basis supporting the s. 190B(5)(a) assertion 

As Dowsett J’s decision in Gudjala [2007] makes clear, the assertion described in paragraph 

190B(5)(a) has two parts. These are, namely, the assertion that the claim group as a whole has an 

association with the application area, and the assertion that the claim group and their 

predecessors have maintained an association with the area since the Crown’s acquisition of 

sovereignty. 

With respect to the time depth of the association with the application area, I consider it important 

that the affidavits of both Messrs. Morton and Peterson indicate that the stations that now cover 

the claim area were not established until after they were born in the mid-1920s—affidavit of Mr. 

Morton at [8]; affidavit of Mr. Peterson at [9] and [11]. In my view, I can infer from this, and from 

the information relating to their forebears, that the parents and grandparents of Messrs. Morton 

and Peterson were physically and spiritually associated with the application area prior to the 

arrival of significant European settlement. Moreover, the more general statements in Schedule F, 

the descriptions of the various estate areas in Schedule A, and information in the affidavits of the 

other applicant persons, strongly suggest that the claim group’s predecessors, as a whole, were 

also associated with the broader claim area during this period. From there, I can infer that the 

association had been maintained since the Crown’s assertion of sovereignty. 

Information in relation to the current association of the claim group with the application area is 

set out in reasonable detail in the affidavits of the persons who comprise the applicant. In their 

affidavits, these persons describe the association that they have had with different locations 

within the claim area over the course of their life time (for example, of the locations mentioned in 

Mr. Morton’s affidavit, Derry Downs, Ammaroo, Sandover Creek/River and Megalong Bore all 

fall within the claim area). Each of the deponents also describes being taught about the claim area 

by older people as well as the way in which they now pass on that knowledge to, and/or conduct 

activities on the claim area with, younger claim group members—see, for example, the affidavit 

of Mr. Peterson at [16] to [19]; affidavit of Martin Spratt Apetyarr at [14] to [15]. I infer from these 

details that the wider claim group shares the same sorts of associations with the application area 

as the deponents. In my view, this kind of information provides ample support for the assertion 

that the claim group, as a whole, is associated with the application area. 

Outcome 

For the reasons set out above, I am satisfied that there is a sufficient factual basis to support the 

assertion described in paragraph 190B(5)(a). 

Reasons for s. 190B(5)(b) 

I am satisfied that the factual basis provided is sufficient to support the assertion described by 

s. 190B(5)(b). 

The requirements of s. 190B(5)(b) 

Section 190B(5)(b) requires that the factual basis material is sufficient to support the assertion that 

there exist traditional laws acknowledged, and traditional customs observed, by the claim group 

that give rise to the claimed native title rights and interests. The wording of s. 190B(5)(b) is almost 

identical to paragraph (a) of the definition of ‘native title rights and interests’ found in s. 223(1). 
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As the approach of Dowsett J in Gudjala [2007] demonstrates, it is necessary to apply s. 190B(5)(b) 

in light of the case law regarding the definition of ‘native title rights and interests’ in paragraph 

223(1)(a). In this respect, the High Court’s decision in Members of the Yorta Yorta Aboriginal 

Community v Victoria [2002] HCA 58 (Yorta Yorta), and its discussion of the meaning of the word 

‘traditional’, is of particular importance—see Gudjala [2007] at [26] and [62] to [66]. 

According to the High Court’s decision in Yorta Yorta, a law or custom is ‘traditional’ where: 

 it ‘is one which has been passed from generation to generation of a society, usually by 

word of mouth and common practice’—at [46]; 

 the content of the law or custom concerned has its origins in the normative rules of a 

society which existed before the assertion of sovereignty by the Crown—at [46]; 

 the normative system has had a ‘continuous existence and vitality since sovereignty’—at 

[47]; and 

 the relevant society’s descendents have acknowledged the laws and observed the customs 

since sovereignty and without substantial interruption—at [87]. 

The term ‘society’ in this context is ‘understood as a body of persons united in and by its 

acknowledgment and observance of a body of law and customs’—Yorta Yorta at [49].  

In my view, I must therefore be satisfied that the factual basis information is sufficient: 

 to identify the society that existed before, or at the time of, sovereignty and from which 

the claim group is descended; 

 to support the assertion that the laws acknowledged and customs observed by the claim 

group derive from the society’s normative system; and 

 to support the assertion that those laws and customs have been acknowledged and 

observed without substantial interruption since sovereignty, having been passed down 

through the generations to the claim group. 

In addition, the factual basis must show how the traditional laws and customs of the group give 

rise to the claimed native title rights and interests—Gudjala [2007] at [39]. This, however, need 

only be in a general sense because the assessment of whether the factual material is sufficient to 

support each of the specific rights or interests claimed is the task undertaken at s. 190B(6)—Doepel 

at [126] to [127]. 

Material supporting the s. 190B(5)(b) assertion 

Of the information contained in the application, Schedules A and F contain the most significant 

material in relation to the relevant laws and customs of the claim group and their predecessors. 

The information at paragraphs [12] to [16] of Schedule A makes the following points: 

 The claim group’s traditional laws and customs provide for succession to estates where it 

is needed to ensure that country is looked after. Some examples are provided and 

reference is made to certain parts of Wakaya/Alyawarre Land Claim, Report No. 34 (1991). 

 Descent from one of the identified ancestors is the most important basis for possession of 

rights and interests in land, and carries with it the most extensive set of rights and 

interests. The range of rights and interests possessed by claim group members who are 
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not descended from one of the group’s ancestors depends on individual circumstances. 

The rights are not transmittable. 

 Rights and interests in land are inherited through all four grandparental lines. As a result, 

members of the claim group may belong to more than one landholding group (although 

‘descent connections through father’s father and mother’s father are generally able to 

activate the widest range of rights in relation to the estate’—at [14]). 

In addition to the points made in Schedule A and the part of Schedule F extracted above, 

Schedule F contains, in summary, the following information: 

 The 19 landholding groups ‘whose members comprise the native title claim group are part 

of a society whose territory extends beyond the application area and includes—but is not 

limited to—members of other Alyawarr and Kaytetye landholding groups in the region’—

at [3]. 

 It is commonly acknowledged by members of this society that ‘the physical and cultural 

landscape, the legal, social, kinship and religious systems, and the conditions for their 

continuity,’ were established by spiritual ancestors in the Altyerr (in the Alyawarr 

language; Altyerre in Kaytetye; Dreamtime in English)—at [5]. It is also acknowledged 

that this society’s system of law and custom has its foundation in the Altyerr and that it 

has continued unchanged since then. 

 The sites associated with a predominant Dreaming form estates with which landholding 

groups are affiliated. 

 Landholding groups comprise [traditional word for owner/boss deleted] (in the Alyawarr 

language), who are ‘owners’ or ‘bosses’ of an estate, and [traditional word for 

manager/worker deleted], who are ‘managers’ or ‘workers’. Being an [traditional word for 

owner/boss deleted] requires affiliation with the landholding group through one’s father’s 

father. 

 [traditional word for owner/boss deleted] and [traditional word for manager/worker 

deleted] are jointly responsible for looking after country. This involves responsibility for 

the diffusion of knowledge amongst members of the relevant landholding group. 

 Persons who belong to landholding groups by virtue of non-descent connections are 

considered ‘outside [traditional word for owner/boss deleted]’ if they belong to the same 

patrimoiety as patri-members of the landholding group, or ‘outside [traditional word for 

manager/worker deleted]’ if they belong to the opposite patrimoiety. 

Paragraphs [8] to [10] also describe the kinship system and the system of ‘moieties’, ‘sections’ and 

‘subsections’, and paragraph [15] notes other important features of the claim group’s land tenure 

system, such as the observation of restrictions imposed by gender, age or the presence of 

Dreamings. 

The affidavits of the persons who comprise the applicant set out details in relation to the nature of 

the claim group’s laws and customs, and in relation to the process by which they have been, and 

continue to be, handed down. By way of example, some further contents of Mr. Morton’s 

affidavit are set out below. 
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In his affidavit, Mr. Morton identifies himself as an Alyawarr person who acknowledges the 

traditional laws and customs of the Alyawarr People (at paragraph [5], he also makes a statement 

to the effect that the Alyawarr and Kaytetye acknowledge and observe the same body of laws and 

customs)—at [5] and [7]. His affidavit then includes the following: 

16. I went through Young Men’s business ([traditional word for Young Men’s business deleted]) 

around Lake Nash and then I was brought back to my Aharreng country and was shown all 

around and taught that Law on my country. Everyone follows that Law still today. ... All those 

old men who dance for those young fells and put them through ceremony; they can’t call their 

name. Still today, we follow that. The boy’s fathers put those young fellas through the Law, the 

close men with the same skin as the father. The [traditional word for manager/worker deleted] 

dance for people’s sons. My [traditional word for manager/worker deleted] danced at my 

[traditional word for Young Men’s business deleted], but they have passed away now. ... 

... 

18. In the old time [traditional word for Young Men’s business deleted] ceremony used to be done 

anywhere in the bush where there was plenty bush food. A long time ago there was a big camp 

on the Bundey River and at Megalong Bore on Ammaroo. I went to a big ceremony there but now 

they all come to Ampilatwatja on Aharreng country. ... When we do [traditional word for Young 

Men’s business deleted] we also do the Dreaming ceremonies to make more food on those 

countries at the same time. I still help out at ceremony time. I help out for my grandsons on my 

sons’ side. I also help out for my brothers’ kids and grandsons. I also still have to help out on 

[traditional word for manager/worker deleted] side, my mother’s side and my wife’s side; the 

Antarrengeny mob. ... Aharreng mob still know the songs and paintings for our Young men’s 

business and we still sing them when the young men go through that Law. We still sing those 

songs that belong to the Dreaming tracks that travel through Ammaroo, Derry Downs, Murray 

Downs and Elkedra. 

... 

21. After going through business the young men must come back to their own country to visit and 

learn their own country, to learn the places and stories they hear during ceremony. We show 

them all the country again. ... When you have that knowledge, it doesn’t matter where you are 

living you can do that ceremony for your country. That’s the way the Law goes. They do that by 

memory, they know that country by memory. My father, he used to know that country 

everywhere he went by memory. 

... 

25. There are rules about when people can go onto country. If a stranger went into my country 

without asking permission, without me knowing, there would be trouble. In the old days they 

might have got a hiding or be killed. I have to know about people going onto my country and I 

have to give permission. If that person goes with a [traditional word for manager/worker deleted] 

then ok; but it has to be [traditional word for owner/boss deleted] or [traditional word for 

manager/worker deleted]. That’s how the Law is. Only the proper owners and [traditional word 

for manager/worker deleted] can let people in or keep them out. ... If someone from a different 

country, not Alyawarr, goes in without asking—no; it is still the same. ... Just the same as when 

we want to go to other’s [sic] people’s country; we have to call them up and ask permission. ... 

... 

29. There are men’s sites where no women or kids can go. If they did there would be big trouble. In 

the old days they might get killed. The old ladies always teach the young girls and boys where 



 

Reasons for decision: Sandover River—DC01/69 Page 25 

Decided: 17 August 2012; Reasons: 1 November 2012  

they can’t go. Young men who haven’t been through business can’t go to those places either. Even 

after business they need to go with a more knowledgeable man when they ... go to those places. 

Some places are dangerous so that people can only go when the right owner and [traditional 

word for manager/worker deleted] are there. ... 

30. My father and my older brother ... showed me and taught me all about my country and my 

Dreamings. After my father passed away, my brother and [my father’s brother] took over and 

taught me more. All around this country. ... That’s why we take those young fellas all around 

now. To keep teaching them so they can know their country and learn the Law, like we did. I 

have taught my children, my sons and my brother’s sons about their country, like my father and 

his brothers taught me. I have taken them to all those places on Ammaroo, Derry Downs and 

those places where I have the knowledge and taught them the stories. 

Consideration of the factual basis supporting the s. 190B(5)(b) assertion 

The information in the application, and in the accompanying affidavits, identifies the claim group 

and their predecessors as Alyawarr and Kaytetye People who acknowledge and observe the same 

body of law and custom. As noted above, the affidavits of Messrs. Morton and Peterson contain 

statements which strongly suggest that European settlement, at least on a significant scale, did 

not reach the claim area until some point after their birth. As Messrs. Morton and Peterson both 

describe learning about the law from people of their parent’s generation, I infer that the law and 

custom they discuss is the same as that acknowledged and observed by the Alyawarr and 

Kaytetye People who occupied the claim area before the arrival of European settlement. From 

there I can further infer that the predecessors of this community formed, at sovereignty, a society 

which acknowledged and observed the same body of law and custom. 

The affidavit material, especially in my view, sets out sufficiently detailed information in relation 

to the content of laws and customs of the Alyawarr and Kaytetye People, and in relation to how 

knowledge of those laws and customs has continued to be passed down to the youngest 

generations of the claim group. The discussion of laws and customs deals with, for instance, the 

different levels of authority and responsibility that claim groups members hold in relation to their 

respective estate areas. It also explains the various ways in which access to, and activities on, 

various parts of the claim area are regulated, both with respect to members of the claim group 

and in relation to non-claim group members. 

In my view, the affidavit material gives the strong impression that the claim group acknowledges 

and observes a vibrant system of traditional law and custom governing rights and interests in 

land. To my mind, the information therefore provides sufficient support for the assertion that the 

claim group have continued to acknowledge the laws and customs of the relevant pre-

sovereignty society, and the assertion that, in a general sense, those laws and customs give rise to 

the claimed native title rights and interests. 

Outcome 

For the reasons set out above, I am satisfied that there is a sufficient factual basis to support the 

assertion described in s. 190B(5)(b). 
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Reasons for s. 190B(5)(c) 

I am satisfied that the factual basis provided is sufficient to support the assertion described by 

s. 190B(5)(c). 

Section 190B(5)(c) requires that the factual basis be sufficient to support the assertion that the 

native title claim group have continued to hold the native title in accordance with the traditional 

laws and customs referred to in paragraph (b)—see Martin at [29]. In my opinion, this assertion 

reflects the continuity requirement contained in the Yorta Yorta definition of ‘traditional’ laws and 

customs. I have already, therefore, essentially considered the condition in my assessment 

regarding paragraph 190B(5)(b). 

In undertaking my assessment of paragraph (b), I reached the conclusion that the information 

provided, especially that contained in the affidavit material, sufficiently supports the assertion 

that knowledge of the laws and customs governing rights in the claim area’s land and waters has 

been passed down through the generations to the claim group. Moreover, I formed the view that 

the applicant’s factual basis material supports the assertion that those laws and customs continue 

to be acknowledged and observed. Examples of the material on which I formed that view are 

outlined above. 

For these reasons, I am satisfied that there is a sufficient factual basis to support the assertion 

described in paragraph 190B(5)(c). 

Subsection 190B(6) 

Prima facie case 
The Registrar must consider that, prima facie, at least some of the native title rights and 

interests claimed in the application can be established. 

The application satisfies the condition of s. 190B(6). The claimed native title rights and interests 

that I consider can be prima facie established are identified in my reasons below. 

The nature of the s. 190B(6) assessment 

The standard imposed by s. 190B(6) is that of ‘prima facie’. This requires only that a claim is, on 

its face, arguable; it does not involve the resolution of any disputed questions of law or fact—

Doepel at [135]. The task at s. 190B(6) does, however, involve some ‘weighing’ of the factual 

material available in respect of each of the claimed native title rights and interests—Doepel at [127]. 

In that sense, s. 190B(6) imposes ‘a more onerous test to be applied to the individual rights and 

interests claimed’ when compared with s. 190B(5)—Doepel at [132]. 

The native title rights and interests claimed 

As with paragraphs 190B(5)(b) and (c), the reference to ‘native title rights and interests’ in 

s. 190B(6) must be understood in light of the definition of that term in s. 223(1)—see Gudjala [2007] 

at [85] to [87]. Therefore, I have considered whether, prima facie, the individual rights and 

interests claimed: 

 are possessed under traditional laws acknowledged, and traditional customs observed, by 

the claim group; 
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 are rights and interests in relation to the land and waters of the claim area; and 

 have not been extinguished over the whole of the claim area. 

I note that the second of these requirements is ‘the critical threshold question’ for determining 

whether a native title right can be established under the Act—Western Australia v Ward [2002] 

HCA 28 (Ward HC) at [577]. I have, therefore, examined the claimed native title rights and 

interests set out in Attachment E against that threshold requirement, while remembering that 

‘[t]he words “in relation to” are words of wide import’—Northern Territory of Australia v Alyawarr, 

Kaytetye, Wurumunga, Wakaya Native Title Claim Group [2005] FCAFC 135 at [93]. Having done so, 

my view is that the rights and interests claimed are, prima facie, in relation to the land and waters 

of the claim area. 

The third condition noted above is that the rights and interests claimed are not extinguished, 

prima facie, over the whole of the claim area. In considering this requirement, I must, in my view, 

turn my mind to the case law relating to extinguishment when considering the individual rights 

and interests claimed. For example, if there is evidence that the application area is or was entirely 

covered by a pastoral lease, I could not (unless ss. 47-47B applies) consider exclusive rights and 

interests, prima facie, established, having regard to a number of definitive cases relating to the 

extinguishing effect of pastoral leases on exclusive native title, starting with Ward HC. 

In addition to covering areas that are subject to pastoral leases, the application also covers areas 

of vacant Crown land to which s. 47B is said to apply (see Schedule L). As nothing in the 

information before me indicates that this is somehow incorrect, I am satisfied that, prima facie, 

the claimed right to exclusive possession is not extinguished in relation to the whole claim area. 

I turn now to consider whether the individual rights and interests claimed are possessed, prima 

facie, under traditional laws acknowledged, and traditional customs observed, by the claim 

group. I have, again, interpreted the term ‘traditional’ in the sense described in Yorta Yorta and set 

out in the earlier discussion regarding s. 190B(5)(b). The following reasons should be read 

together with my conclusions, and the relevant material, set out in relation to s. 190B(5). I note 

that I have grouped certain rights and interests together where I consider that they are supported 

by the same or similar factual information. 

1. To the extent that any extinguishment of native title rights and interests must be disregarded the native 

title rights and interests that are claimed in relation to the application area are possession, occupation, use 

and enjoyment to the exclusion of all others. 

In Ward HC, the majority of the High Court held that: 

It is the rights under traditional law and custom to be asked permission and to ‘speak for country’ 

that are expressed in common law terms as a right to possess, occupy, use and enjoy land to the 

exclusion of all others. The expression of these rights and interests in these terms reflects not only 

the content of a right to be asked permission about how and by whom country may be used, but 

also the common law’s concern to identify property relationships between people and places or 

things as rights of control over access to, and exploitation of, the place or thing—at [88]. 

Some of the material in Mr. Morton’s affidavit which supports the existence of a right to speak 

for, and control access to, the claim area has been set out above—see, in particular, [25]. Similar 

information is also contained in the affidavits of the following individuals: Mr. Peterson at [21] to 
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[25]; Linda Dobbs Apwerl at [16] to [20]; Colleen Morton Kngwarrey at [14] to [17]; Lulu Teece 

Apetyarr at [16] to [18]; Martin Spratt Apetyarr at [16] to [18]. 

In my view, this information invites the inference that, under the claim group’s traditional law 

and custom, the claim group has the right to speak for, and make decisions about, the land and 

waters covered by the application. The right to exclusive possession, occupation, use and 

enjoyment, can therefore be established, prima facie, where it has not been extinguished. 

Outcome: established, prima facie.  

2. To the extent that any extinguishment of native title rights and interests is not to be disregarded the 

native title rights and interests of the native title holders are the rights possessed under and exercisable in 

accordance with their traditional laws and customs, including the right to conduct activities necessary to 

give effect to them, being: 

(a) the right to access and travel over any part of the land and waters; 

(b) the right to live on the land, and for that purpose, to camp, erect shelters and other structures; 

(c) the right to hunt, gather and fish on the land and waters; 

(d) the right to take and use the natural resources of the land and waters; 

(e) the right to access, take and use natural water on or in the land; 

(f) the right to light fires for domestic purposes, but not for the clearance of vegetation; 

(j) the right to share or exchange natural resources obtained on or from the land and waters, including 

traditional items made from the natural resources; 

I consider that the affidavit material, in particular, supports the proposition that the claim group 

holds these rights in relation to the claim area under their traditional laws and customs. For 

example, Mr. Morton’s affidavit includes the following (some of which has already been set out 

above): 

8. My father ... was born at a waterhole near Megalong Bore on Ammaroo Station, on Aharreng 

country, his father’s country. I was also born on Aharreng country in about 1925 before Ammaroo 

Station was there. Sometimes [my father] worked wood cutting on Lake Nash Station and we 

used to walk up there from Aharreng country. I grew up walking back and forth between Lake 

Nash and our country, Aharreng through Argadargada waterhole. Our families walked up 

through all those soakages along Sandover Creek – up and down, from our Aharreng country to 

Lake Nash, walking through Derry Downs and Ammaroo. We grew up walking all through that 

country and we got water from digging the soakages, no bores and this country was just bush. 

9. We also grew up walking around on Ammaroo and Derry Downs Station before they were 

stations and afterwards. I was a man by the time they became stations. We used to camp all 

around that country, hunting and living there, getting water from the waterholes and soakages. 

We used to camp at Wamerengenyel most of the time and then when the soakages dried up 

because of rain, we went to Aharreng soakage and stay[ed] there. ... That’s our main Dreamtime 

soakage. ... 

10. We always used to camp, make fires and windbreaks when walking around. We made 

windbreaks out of bushes and my father made his spears with spear wood from all round this 

country. That mulga grows all around here but Ammaroo is best for that wood. They would get 

bean tree for coolamon from all around but the best place was on the Elkedra and along the 

Sandover River. They all knew where to go and the same with bush medicine—they all know 
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where to go and get those things, especially bush medicine. My father used to get stone feathers 

for ceremony and share them with other groups. They would always get something in return. 

11. All the Alyawarr mob were walking through our country on Sandover River when I was young ... 

because it was safe. They were running from some white people who were shooting people. ... 

The Alyawarr mob are family, so we let them come through our country because they needed 

water when they were travelling. They had our permission. Before they knew our country, even if 

they were Alyawarr, they still needed to ask permission. It’s still the same today. Everybody used 

that road along that creek, along those soakages. When we were walking down all those 

soakages, my father would teach me all that country, all the soakages, how to hunt and where to 

go hunting for goanna and to get sugarbag. ... 

12. ... After we finished working down there [in Birdsville] we came back to Ammaroo Station to 

work on my country. When we were working there, we slept in a swag, all over the country. We 

just had packhorses and we got to know that country, our country, very well because we were 

always travelling across it. We drank from the waterholes, soakages and bores. We took cattle 

from one waterhole to the next and always camped at waterholes and bores. ... We ate bush food 

all the way. We got bush turkeys, goanna and perenties and other bush food to live. When we 

were going along I already knew the best places to go to get bush food because my father had 

already taught me all those places. 

13. We still regularly go out hunting and getting bush food today, on Ammaroo, Derry Downs, up 

and down the creeks. My son ... and his sons [g]o out all the time. They go and camp out there 

when they are hunting, getting kangaroo and goanna and they cook it there. ... 

Similar information is also contained in the affidavits of the other persons who jointly comprise 

the applicant—see, for example, the affidavit of Mr. Peterson at [9] to [11] and [13] to [14]; 

affidavit Ms. Teece at [8] to [9] and [11] to [12]. 

Outcome: established, prima facie. 

(g) the right to access and to maintain and protect sites and places on or in the land and waters that are 

important under traditional laws and customs; 

Mr. Peterson’s affidavit contains the following in relation to his right, and responsibility, to 

protect sites of significance in the claim area: 

26. As I am [traditional word for owner/boss deleted] for Aharreng country and [traditional word for 

manager/worker deleted] for Ntewerrek, Antarrengeny, it’s my job to look after those sites. I have 

to get my [traditional word for manager/worker deleted] and go down there and have a look at 

those places and clean them up. We regularly go and check up on those places and to protect 

them from damage. We need to look after them. I have the responsibility to look after my country 

and to protect sacred sites. I have helped the Aboriginal Sacred Sites Authority ... to register many 

sacred sites on Ammaroo, Derry Downs, Elkedra and other Stations. 

27. I have to make sure nothing happens to the special places, same way as the people before me had 

to protect them. If a site gets damaged, even by accident, there will be trouble for the people who 

have the job of looking after that place. Too many places have already been destroyed or 

damaged, on Murray Downs, on Elkedra, on Ammaroo and Derry Downs. That’s why I have to 

protect our sacred sites. It’s our Law. 

Further information in this regard can be found in, among others, the affidavits of Mr. Morton at 

paragraph [31] and Mr. Spratt at paragraph [20]. 
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I consider that this kind of information invites the inference that the right described in paragraph 

[2(g)] of Schedule E is held by the claim group under their traditional laws and customs. 

Outcome: established, prima facie. 

(h) the right to conduct and participate in the following activities on the land and waters: 

(i) cultural activities; 

(ii) ceremonies; 

(iii) meetings; 

(iv) cultural practices relating to birth and death including burial rites; 

(v) teaching the physical and spiritual attributes of sites and places on the land and waters that are 

important under traditional laws and customs, 

and, subject to the rights of any person arising under the laws in force in the Northern Territory to be 

present on the land, the right to privacy in the exercise and enjoyment of those activities; 

(i) the right to speak for country and make decisions about the use and enjoyment of the land and waters by 

Aboriginal people who recognise themselves to be governed by the traditional laws and customs 

acknowledged by the native title holders; 

(k) the right to be accompanied on the land and waters by persons who, though not native title holders, are: 

(i) people required by traditional law and customs for the performance of ceremonies or cultural 

activities on the land and waters; 

(ii) people who have rights in relation to the land and waters according to the traditional laws and 

customs acknowledged by the native title holders; 

(iii) people required by the native title holders to assist in, observe, or record traditional activities on the 

areas. 

With the exception of the right to privacy, evidence supporting the recognition of each of these 

rights under the claim group’s traditional laws and customs can be found in the affidavit of Mr. 

Morton (a substantial part of which has been set out above)—see [11], [15] to [22], [24] and [27]. In 

relation to the right to privacy see, for example, the affidavit of Ms. Teece at paragraph [15]. 

Outcome: established, prima facie. 

Subsection 190B(7) 

Traditional physical connection 
The Registrar must be satisfied that at least one member of the native title claim group: 

(a) currently has or previously had a traditional physical connection with any part of the land 

or waters covered by the application, or 

(b) previously had and would reasonably be expected to currently have a traditional physical 

connection with any part of the land or waters but for things done (other than the creation 

of an interest in relation to the land or waters) by: 

(i) the Crown in any capacity, or 

(ii) a statutory authority of the Crown in any capacity, or 

(iii) any holder of a lease over any of the land or waters, or any person acting on behalf of 

such a holder of a lease. 
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The application satisfies the condition of s. 190B(7). 

As with ss. 190B(5) and 190B(6), the term ‘traditional’ in s. 190B(7) must be interpreted in line 

with the High Court’s decision in Yorta Yorta—see Gudjala [2007] at [89]. In addition, I note: 

 that Dowsett J has observed that it ‘seems likely that [the traditional physical] connection 

must be in exercise of a right or interest in land or waters held pursuant to traditional laws 

and customs’—Gudjala [2009] at [84]; and 

 that I must ‘be satisfied of a particular fact or particular facts’, which ‘therefore requires 

evidentiary material’ to be before me—Doepel at [18]. 

In my above reasons regarding s. 190B(6), I explained my view that the each of the native title 

rights and interests claimed can be established, prima facie. In order to form this view, I needed 

to be satisfied that there is sufficient material to show that, prima facie, those rights and interests 

are recognised by the claim group’s traditional laws and customs. In my view, it follows that, if 

the applicant has provided evidentiary material showing that a claim group member has (or had) 

a physical connection with the application area that is realised in the exercise of a native title right 

or interest, the application will meet the requirements of s. 190B(7). 

The affidavit of Mr. Morton has been set out at some length above. In my view, it provides 

sufficient evidentiary material to satisfy me that Mr. Morton has a physical connection with the 

claim area which includes the exercise of his traditional rights to, for instance, travel across and 

hunt on the claim area. 

The condition of s. 190B(7) is met. 

Subsection 190B(8) 

No failure to comply with s. 61A 
The application and accompanying documents must not disclose, and the Registrar must not 

otherwise be aware, that because of s. 61A (which forbids the making of applications where 

there have been previous native title determinations or exclusive or non-exclusive possession 

acts), the application should not have been made. 

 

Section 61A provides: 

(1) A native title determination application must not be made in relation to an area for which 

there is an approved determination of native title. 

(2) If : 

(a) a previous exclusive possession act (see s. 23B) was done, and 

(b) either: 

(i) the act was an act attributable to the Commonwealth, or 

(ii) the act was attributable to a state or territory and a law of the state or territory has 

made provisions as mentioned in s. 23E in relation to the act; 

a claimant application must not be made that covers any of the area. 

(3) If: 

(a) a previous non-exclusive possession act (see s. 23F) was done, and 

(b) either: 

(i) the act was an act attributable to the Commonwealth, or 
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(ii) the act was attributable to a state or territory and a law of the state or territory has 

made provisions as mentioned in s. 23I in relation to the act; 

a claimant application must not be made in which any of the native title rights and interests 

confer possession, occupation, use and enjoyment of any of the area to the exclusion of all 

others. 

(4) However, subsection (2) and (3) does not apply if: 

(a) the only previous non-exclusive possession act was one whose extinguishment of native 

title rights and interests would be required by section 47, 47A or 47B to be disregarded 

were the application to be made, and 

(b) the application states that ss. 47, 47A or 47B, as the case may be, applies to it 

The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by 

looking at each part of s. 61A against what is contained in the application and accompanying 

documents and in any other information before me as to whether the application should not have 

been made. 

Reasons for s. 61A(1) 

Section 61A(1) provides that a  native title determination application must not be made in relation 

to an area for which there is an approved determination of native title.  

In my view, the application does not offend the provisions of s. 61A(1).  

The geospatial report found that there were no determinations of native title in relation to the 

application areas as at 20 April 2012. On the date of this decision, I conducted my own search 

against the Tribunal’s mapping database which confirmed that this remained the case. 

Reasons for s. 61A(2) 

Section 61A(2) provides that a claimant application must not be made over areas covered by a 

previous exclusive possession act, unless the circumstances described in subparagraph (4) apply. 

In my view, the application does not offend the provisions of s. 61A(2).  

Schedule B identifies a number of parcels of land that are not included in the claim area. It then 

states that ‘[s]ubject to Schedule L, any other area within the boundaries of the area covered by 

the application in relation to which a previous exclusive possession act under section 23B of the 

NTA has been done is excluded from the application’. Schedule L identifies three parcels of land 

in relation to which s. 47B is said to apply.  

Reasons for s. 61A(3) 

Section 61A(3) provides that an application must not claim native title rights and interests that 

confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a 

previous non-exclusive possession act was done, unless the circumstances described in s. 61A(4) 

apply.  

In my view, the application does not offend the provisions of s. 61A(3). 

Schedule E provides that the right to exclusive possession, occupation, use and enjoyment is only 

claimed ‘[t]o the extent that any extinguishment of native title rights and interests must be 

disregarded’. 
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Subsection 190B(9) 

No extinguishment etc. of claimed native title 
The application and accompanying documents must not disclose, and the Registrar/delegate 

must not otherwise be aware, that: 

(a) a claim is being made to the ownership of minerals, petroleum or gas wholly owned by 

the Crown in the right of the Commonwealth, a state or territory, or 

(b) the native title rights and interests claimed purport to exclude all other rights and interests 

in relation to offshore waters in the whole or part of any offshore place covered by the 

application, or 

(c) in any case, the native title rights and interests claimed have otherwise been extinguished, 

except to the extent that the extinguishment is required to be disregarded under ss. 47, 

47A or 47B. 

The application satisfies the condition of s. 190B(9), because it meets all of the three 

subconditions, as set out in the reasons below. 

Reasons for s. 190B(9)(a) 

The application satisfies the subcondition of s. 190B(9)(a). 

Schedule Q contains the statement that the applicant ‘does not claim ownership of minerals, 

petroleum or gas wholly owned by the Crown’. 

Reasons for s. 190B(9)(b) 

The application satisfies the subcondition of s. 190B(9)(b). 

The claim does not cover any offshore place. 

Result for s. 190B(9)(c) 

The application satisfies the subcondition of s. 190B(9)(c). 

The application does not disclose, and I am not otherwise aware, that the native title rights and 

interests claimed have been extinguished (and that the conditions of ss. 47, 47A and 47B do not 

apply). 

 

 

[End of reasons] 
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Attachment A 

Summary of registration test result 
Application name Sandover River 

NNTT file no. DC01/69 

Federal Court of Australia file no. NTD6069/2001 

Date of registration test decision 17 August 2012 

 

Section 190C conditions 

Test condition Subcondition/requirement Result 

s. 190C(2)   Aggregate result: 

Met 

 re s. 61(1) Met 

 re s. 61(3) Met 

 re s. 61(4) Met 

 re s. 62(1)(a) Met 

 re s. 62(1)(b) Aggregate result: 

Met 

  s. 62(2)(a) Met 

  s. 62(2)(b) Met 

  s. 62(2)(c) Met 

  s. 62(2)(d) Met 

  s. 62(2)(e) Met 

  s. 62(2)(f) Met 

  s. 62(2)(g) Met 

  s. 62(2)(h) Met 



 

Reasons for decision: Sandover River—DC01/69 Page 35 

Decided: 17 August 2012; Reasons: 1 November 2012  

Test condition Subcondition/requirement Result 

s. 190C(3)  Met 

s. 190C(4)  Overall result: 

Met 

 s. 190C(4)(a) Met 

 s. 190C(4)(b) N/A 

 

Section 190B conditions 

Test condition Subcondition/requirement Result 

s. 190B(2)  Met 

s. 190B(3)  Overall result: 

Met 

 s. 190B(3)(a) N/A 

 s. 190B(3)(b) Met 

s. 190B(4)  Met 

s. 190B(5)  Aggregate result: 

Met 

 re s. 190B(5)(a) Met 

 re s. 190B(5)(b) Met 

 re s. 190B(5)(c) Met 

s. 190B(6)  Met 

s. 190B(7)(a) or (b)  Met 

s. 190B(8)  Aggregate result: 

Met 

 re s. 61A(1) Met 

 re ss. 61A(2) and (4) Met 

 re ss. 61A(3) and (4) Met 
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Test condition Subcondition/requirement Result 

s. 190B(9)  Aggregate result: 

Met 

 re s. 190B(9)(a) Met 

 re s. 190B(9)(b) Met 

 re s. 190B(9)(c) Met 
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