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I have considered this claim for registration against each of the conditions contained in ss. 190B and 190C of the Native Title Act 1993 (Cwlth).
For the reasons attached, I am satisfied that each of the conditions contained in ss. 190B and C are met. I accept this claim for registration pursuant to s. 190A of the Native Title Act 1993 (Cwlth).

Date of decision:	5 April 2012

___________________________________

Renee Wallace
Delegate of the Native Title Registrar pursuant to
sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cwlth) under an instrument of delegation dated 24 August 2011 and made pursuant to s. 99 of the Act. 
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Introduction
This document sets out my reasons, as the Registrar’s delegate (the delegate), for the decision to accept the application for registration pursuant to s. 190A of the Act. 
Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cwlth) which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. Please refer to the Act for the exact wording of each condition. 
Application overview
The Registrar of the Federal Court of Australia (the Court) gave a copy of the Wakka Wakka #4 claimant application to the Native Title Registrar (the Registrar) on 15 February 2012 pursuant to s. 63 of the Act. This has triggered the Registrar’s duty to consider the claim made in the application under s. 190A of the Act.
Given that the claimant application was made on 10 February 2012 and has not been amended, I am satisfied that neither subsection 190A(1A) nor subsection 190A(6A) apply.  
Therefore, in accordance with subsection 190A(6) I must accept the claim for registration if it satisfies all of the conditions in ss. 190B and 190C of the Act. This is commonly referred to as the registration test.
The geospatial assessment and overlap analysis dated 24 February 2012 identifies a relevant s. 29 notice, and states that this notice was in notification on the date this application was made. The notification date for the relevant s. 29 notice is 9 November 2011. I conducted a search of the Tribunal’s mapping and tenement database which shows that the notification period for this notice ended on 9 February 2012. The application was made on 10 February 2012, and thus was not within the required timeframe as it was not made ‘before the end of 3 months after the notification day’ (see s. 30(1)(a)(i) and (ii)). 
Registration test
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included among the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Pursuant to s. 190A(6) , the claim in the application must be accepted for registration because it does satisfy all of the conditions in ss. 190B and 190C. 



Information considered when making the decision
Subsection 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I am also guided by the case law (arising from judgments in the courts) relevant to the application of the registration test. Among issues covered by such case law is the issue that some conditions of the test do not allow me to consider anything other than what is contained in the application while other conditions allow me to consider wider material.
For the purpose of the registration test, I have had regard to the information contained in the following documents:
	Form 1, including attachments;

Geospatial assessment and overlap analysis dated 24 February 2012 (geospatial assessment);
	[Anthropologist Report – name deleted] Wakka Wakka Native Title Application, March 2010; and
	Overlap Analysis, dated 3 April 2012.
I am also the delegate currently considering the application of QUD93/2012—Wakka Wakka People #5 (QC12/4) (Wakka Wakka People #5) for the purpose of the registration test. I previously considered the application of QUD621/2011—Wakka Wakka People #3 (QC11/10), which I accepted for registration pursuant to s. 190A on 19 January 2012. 
These three applications are very similar. Whilst they cover different (but proximate) areas, they are made by the same applicant on behalf of the same native title claim group. Further, each application is supported by identical affidavit material and identical factual basis material. Thus, while I have considered each application separately and formed the view that it satisfied the requirements of s. 190B and s. 190C, I have in some instances (given the similarities and identical nature of some of the material provided within these applications) adopted similar reasons for each of these applications.     
I have not considered any information that may have been provided to the Tribunal in the course of the Tribunal providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK, without the prior written consent of the person who provided the Tribunal with that information, either in relation to this claimant application or any other claimant application or any other type of application, as required of me under the Act.
Also, I have not considered any information that may have been provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’. Further, mediation is private as between the parties and is also generally confidential (see ss. 94K and 94L of the Act).
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way. I note that the common law duty to afford procedural fairness may be excluded by express terms of the statute under which the administrative decision is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23] to [31]. The steps that I and other officers of the Tribunal have undertaken to ensure procedural fairness is observed, are as follows:
On 15 February 2012, in accordance with the requirement of s. 66(2), the case manager for this matter sent a letter to the State of Queensland (the State) enclosing a copy of the application. 
Also on that date, in accordance with the requirement of s. 66(2A), the case manager for this matter sent a letter to Queensland South Native Title Services (QSNTS) enclosing a copy of the application. 
On 29 February 2012, a further letter was sent to the State advising that any submissions in relation to the registration of the claim should be provided by 16 March 2012, and indicated a proposed decision date of on or before 6 April 2012. 
On 29 February 2012, a letter was sent to the applicant. It too indicated the timeframe for testing and that any additional material should be provided by 16 March 2012. 
By email dated 8 March 2012, the applicant requested that I have regard to additional material in relation to the registration of the claim, being the ‘[Anthropologist Report – name deleted] Wakka Wakka Native Title Application, March 2010’ (The [Anthropologist Report – name deleted]). The email advised that the State had previously been provided with a copy of this document. On 12 March 2012, the case manager wrote to the State confirming that I would have regard to this document for the purpose of the registration test and that any comment should be forwarded by 16 March 2012. The State advised on 13 March 2012 that it did not propose to make any comment in relation to the registration of this application.     


Procedural and other conditions: s. 190C
Subsection 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons below. 
In reaching my decision for the condition in s. 190C(2), I understand that this condition is procedural only and simply requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. This condition does not require me to undertake any merit or qualitative assessment of the material for the purposes of s. 190C(2)— Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 (Doepel) at [16] and also at [35]–[39]. In other words, does the application contain the prescribed details and other information? 
It is also my view that I need only consider those parts of ss. 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the application.  I am also of the view that I do not need to consider the requirements of s. 61(5).  The matters in ss. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees, in my view, are matters for the Court. They do not, in my view, require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s. 190C(2), as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
Turning to each of the particular parts of ss. 61 and 62 which require the application to contain details/other information or to be accompanied by an affidavit or other documents:
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
The application contains all details and other information required by s. 61(1)—see Part A of the application, which names the persons authorised to make the application. Schedule A and of the application contains a description of the native title claim group. 
I have confined my assessment of this requirement to the information contained in the application itself. This assessment does not involve me going beyond the application, nor does it require me to undertake any form of merit assessment of the material to determine if I am satisfied whether ‘in reality’ the native title claim group described is the correct native title claim group—Doepel at [37] and [39]. 
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
The application contains all details and other information required by s. 61(3)—Part B of the application contains the name and address for service of the persons who are the applicant.
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
The application contains all details and other information required by s. 61(4)—Schedule A of the application contains a description of the persons in the native title claim group.
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an approved determination of native title, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
setting out details of the process of decision-making complied with in authorising the applicant to make the application and to deal with matters arising in relation to it. 
The application is accompanied by the affidavit required by s. 62(1)(a)—the application is accompanied by affidavits of each of the six (6) persons jointly comprising the applicant. I consider that each of these affidavits speak to the matters set out in s. 62(1)(a)(i)-(v).
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
The application contains all details and other information required by s. 62(1)(b). 
The application does contain the details specified in ss. 62(2)(a) to (h), as identified in the reasons below.


Information about the boundaries of the area: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
The application contains all details and other information required by s. 62(2)(a)—Schedule B and Attachment B of the application contain information about the boundaries of the area referred to in ss. 62(2)(a)(i) and (ii).
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
The application contains all details and other information required by s. 62(2)(b)—Attachment C contains a map of the external boundaries of the area.
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out by or on behalf of the native title claim group to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
The application contains all details and other information required by s. 62(2)(c)—Schedule D of the application contains information that pertains to any searches carried out by the applicant.
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
The application contains all details and other information required by. 62(2)(d)—Schedule E of the application contains a description of the native title rights and interests claimed.
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application contains all details and other information required by s. 62(2)(e)—Attachments F and M of the application contain a general description of the factual basis.
I have only considered whether the information regarding the claimants’ factual basis contained in Attachment F and Attachment M addresses, in a general sense, each of the particular assertions at s. 62(2)(e)(i) to (iii) and have not undertaken an assessment of its sufficiency. Any ‘genuine assessment’ of the details/information contained in the application at s. 62(2)(e), is to be undertaken by the Registrar when assessing the applicant’s factual basis for the purposes of s. 190B(5) — Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC) at [92].   
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
The application contains all details and other information required by s. 62(2)(f)—Schedule G of the application contains details of activities currently being carried out by the native title claim group in relation to the application area.
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
The application contains all details and other information required by s. 62(2)(g)—Schedule H of the application contains information that pertains to this requirement.
Section 24MD(6B)(c) notices: s. 62(2)(ga)
The application must contain details of any notification under s. 24MD(6B)(c) of which the applicant is aware, that have been given and that relate to the whole or part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(ga)—Schedule HA of the application contains information that pertains to the s. 24MD(6B)(c) notices of which the applicant is aware.
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(h)—Schedule I of the application contains information that pertains to s. 29 notices of which the applicant is aware that relate to the application area.
Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
The application satisfies the condition of s. 190C(3).
The geospatial assessment states that there are no applications on the Register of Native Title Claims (Register) that fall within the external boundaries of this application. The assessment identifies a number of overlaps with other native title determination applications, but opines that these overlaps are technical only (meaning that no real overlap exists on the ground). I agree with this assessment. This application (the current application) was made on 10 February 2012, and I am satisfied that there was no previous application (as defined by s. 190C(3)) on the Register on that date. 
Thus, in my view, there are no previous applications meeting the requirements of s. 190C(3) and I do not have to further consider the issue of common claimants in any previous applications. 
Subsection 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Under s. 190C(4A), the certification of an application under Part 11 by a representative Aboriginal/Torres Strait Islander body is not affected where, after certification, the recognition of the body as the representative Aboriginal/Torres Strait Islander body for the area concerned is withdrawn or otherwise ceases to have effect. 

I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for the condition of s. 190C(4) to be satisfied. 
Attachment R of the application is a certificate of QSNTS for the Wakka Wakka #4 native title determination application. 
For the reasons set out below, I am satisfied that the requirements set out in s. 190C(4)(a) are met because the application has been certified by each representative Aboriginal/Torres Strait Islander body that could certify the application.
The nature of the task at s. 190C(4)(a)
Section 190C(4)(a) imposes upon the Registrar conditions which, according to Mansfield J in Doepel, are straightforward—at [72]. All that the task requires of me is that I be ‘satisfied about the fact of certification by an appropriate representative body’—Doepel at [78], which necessarily entails:
	identifying the relevant native title representative body and being satisfied of their power under Part 11 to issue the certificate; and  
being satisfied that the certification meets the requirements of s. 203BE—Doepel at [80]-[81]. 

Identification of the representative body
The certificate is dated 15 December 2011 and is signed by Kevin Smith, Chief Executive Officer of QSNTS. It states that QSNTS is a body funded under s. 203FE(1) for the purpose of performing the functions of a representative body, including the function to certify a native title determination application. I am satisfied on the basis of these statements in the certificate that QSNTS is a representative body funded to perform the certification functions pursuant to s. 203BE. 
The geospatial assessment identifies that the application area falls entirely within the region for which QSNTS is the representative body. No other representative body is identified. On that basis, I am satisfied that QSNTS is the only representative body that could certify the application. 
QSNTS is the only representative body for the application area and it is within its power to certify the application. 
The requirements of 203BE
To be satisfied about ‘the fact of certification’—Doepel at [78], the certification must meet the requirements of s. 203BE, namely s. 203BE(4)(a)-(c).
Subsection 203BE(4)(a)
Subsection 203BE(4)(a) requires a statement from the representative body indicating that they hold the opinion that the requirements of subsections (2)(a) and (2)(b) have been met. 
The certificate contains the required statement. 
Subsection 203BE(4)(b)
Pursuant to s. 203BE(4)(b) the certificate must also briefly set out the representative body’s reasons for being of the opinion set out in s. 203BE(4)(a). 
In that regard, the certificate sets out that an authorisation meeting was extensively advertised with notices placed in a number of media publications. Public notification was also supplemented by a letter to those Wakka Wakka People for whom QSNTS had addresses and also the placement of the notification on to the QSNTS website. 
The certificate also sets out that the authorisation meeting, which was held in Gayndah on 1 October 2011, was well attended. QSNTS staff members who attended the meeting kept records of attendance and of the outcomes of the meeting. 
The certificate briefly sets out the representative body’s reasons for being of the opinion in s. 203BE(4)(a). 
Subsection 203BE(4)(c)
Where applicable, the certificate must also set out what has been done by the representative body to meet the requirements of s. 203BE(3) in order to comply with s. 203BE(4)(c). Section 203BE(3) relates to overlapping applications for a determination of native title. As identified in the geospatial assessment there are no applications as per the Schedule of Applications—Federal Court that fall within the external boundary of this application.  
The certificate contains the statement that for the purpose of this subsection, QSNTS has done nothing to meet, and has not met, the requirements of s. 203BE(3) of the Act. 
It is my view that because of the absence of any overlapping applications subsection 203BE(4)(c) is not applicable to the application, and thus there is no requirement for the certificate to set out a statement in purported compliance. 
My decision  
For the above reasons, I am satisfied that the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, thereby complying with s. 190C(4)(a). 



Merit conditions: s. 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
The application satisfies the condition of s. 190B(2). 
Area covered by the application 
Schedule B of the application states that the external boundaries of the area covered by the application area are set out in the description at Attachment B.
Attachment B of the application is titled ‘Wakka Wakka People #4—External Boundary Description.’ It describes the application area by metes and bounds referencing topographic features, land parcels, local government boundaries, coordinate points and native title determination applications. 
The geospatial assessment identifies a number of errors with this written description. Notwithstanding those errors, the geospatial assessment states that the description and map are consistent and identify the application area with reasonable certainty. On 8 March 2012, I asked the geospatial services officer for the matter to provide some clarification in relation to the identified errors and their effect. 
Some of the errors identified are essentially spelling and language mistakes that I do not consider to be of any consequence for whether I am satisfied that the information enables the area to be identified with reasonable certainty.
Three (3) errors are identified in relation to co-ordinate points. One of these errors relates to the inclusion of ‘s’ before a co-ordinate point. This, in the view of the geospatial services officer, is clearly a typo that is also of no consequence and does not affect the position of the boundary. I agree with this view. 
The other two (2) errors with co-ordinate points are more noteworthy. The geospatial assessment indicates that on page 1 (1st row) two (2) co-ordinate points are incorrectly identified. Further, on page 9 (2nd paragraph of the 2nd last line) the geospatial assessment indicates that one (1) co-ordinate point is incorrectly identified. The email from geospatial services on 8 March 2012 explains the effect of these errors, the correction of which would not increase the claim area or change the boundary on the map to an observable distance. It also suggests that in having regard to the description as a whole and the map at Attachment C, there is reasonable certainty in relation to the application area despite these errors. 
Having considered the explanation of the geospatial services officer, as to the effect of these errors, I agree with the overall assessment. 
I have had regard to the identification of the external boundary in Attachment B and the map showing the external boundary at Attachment C, and have considered the effect of the identified errors. Notwithstanding those errors, I am satisfied that the external boundaries of the application area have been described such that the location of it on the earth’s surface can be identified with reasonable certainty.     
Areas not covered by the application – internal boundaries
Schedule B of the application lists general exclusions to the land and waters covered by the application. 
The use of a general formulaic approach, as is utilised by the applicant in part of Schedule B, was discussed in Daniel for the Ngaluma People & Monadee for the Injibandi People v Western Australia [1999] FCA 686 (Daniel), in relation to the information required by s. 62(2)(a) and its sufficiency for the purpose of s. 190B(2). Nicholson J was of the view that such an approach ‘could satisfy the requirements of the paragraphs where it was the appropriate specification of detail in those circumstances’. His Honour noted the difficulty in reconciling the need for detail as specified by s. 62(a)(i) and (ii), the requirements of the registration test at s. 190B(2) and the ‘state of knowledge of the parties at different stages of the application’, but formed the view that consideration of these issues was necessary in order to assess the application against these requirements—at [30] to [38]. 
In undertaking this consideration, I have had regard to the fact that this is a new application, filed 10 February 2012. I have also had regard to information within the application that points to the state of knowledge of the applicant. For instance, Schedule D of the application contains the statement that no tenure searches have been carried out by (or on behalf of) the applicant to determine the existence of any non-native title rights and interests in relation to the land or waters in the area covered by the application. 
It is in my view appropriate, given the above particularities, that the written description contain general exclusions of the kind at Schedule B. In my view, the written exclusions in Schedule B adequately reflect the state of knowledge of the applicant at this time.
Decision
I have formed the view that both the written description and the map identify the area with reasonable certainty. Thus, it is my view that ‘the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether the native title rights and interests are claimed in relation to particular land or waters’.              
Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or

the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The application satisfies the condition of s. 190B(3).
The description of the native title claim group appears in Schedule A of the application as follows: 
The native title claim group is made up of families whose members identify as Wakka Wakka, in accordance with traditional laws acknowledged and traditional customs observed by them. Membership is based on the principle of cognatic descent (ie descent traced through either mother or father). 
This application is brought on behalf [of] Aboriginal people whose members identify as Wakka Wakka people, who are descended from the following ancestors: 
Jenny and David Carlo (parents of Princey Carlo);
Minnie Bly (mother of Thomas Simpson), Ethel and Bill Button;
Maggie Hart (mother of Crabbie Chapman);
Mother of William Pickering, Lucky Law;
King Billy and Maria of Boondooma (parents of Tommy Dood of Taabinga), Maggie West;
Kitty of Boonara;
Mimi;
Kitty mother of Jack Bulong; 
John Bond; 
Kitty (mother of Jenny Lind), Jenny Lind and Mick Buck; 
Boubijan Cobbo;
Stockman Bligh, Aggie Bligh;
Tommy (aka Boondoon) and Maggie (parents of Willie Bone); and 
Billy McKenzie (father of Chlorine McKenzie), Chlorine McKenzie. 
Consideration of the description
The task of the Registrar in examining a description of the native title claim group for the purpose of s. 190B(3) was the subject of consideration in Doepel. Its focus is upon the adequacy of the description to facilitate the identification of the members of the native title claim group, rather than upon its correctness—at [37] and [51]. 
Invariably a description of the native title claim group will involve the application of conditions or criteria upon which membership to the group is determined. In my view the relevant inquiry for the Registrar (or her delegate), as it was for the Court in Western Australian v Native Title Registrar [1999] FCA 1591 (WA v NTR), is whether applying the conditions specified will allow for a sufficiently clear description of the native title claim group in order to ascertain whether a particular person is in that group. It may be that I will ascertain that the description is such that it necessitates ‘some factual inquiry’ be undertaken, ‘[b]ut that does not mean that the group has not been described sufficiently’—WA v NTR at [67].
I understand the description of the native title claim group in Schedule A of the application to include the descendants of named ancestors, being also persons who are asserted to identify as Wakka Wakka in accordance with the traditional laws and customs of the group. 
The description, as such, appears to be based upon the presumption that all the descendants of the named persons also identify as Wakka Wakka. Whether that presumption is well founded, in my view, is not a consideration for the Registrar. In Gudjala People 2 v Native Title Registrar [2007] FCA 1167 (Gudjala [2007]), Dowsett J held that s. 190B(3) ‘requires only that the members of the claim group be identified, not that there be a cogent explanation of the basis upon which they qualify for such identification’—at [28] to [34].
There, of course, must be clarity around the description of the native title claim group. To that end, the description must be capable ‘without elaboration, of conveying meaning’—Colbung v Western Australia [2003] FCA 774 at [41]. That is an issue which ‘is largely one of degree with a substantial factual element’—Ward v Registrar, National Native Title Tribunal [1999] FCA 1732 (Ward v Registrar) at [27].
It is my view of the description that descent from the named ancestors provides the fundamental basis for membership to the Wakka Wakka People native title claim group. Describing a claim group in reference to named ancestors is one method that has been accepted by the Court as satisfying the requirements of s. 190B(3)(b): see WA v NTR at [67]. Thus, I too accept that such a method of identifying claim group members is compliant with the requirements of s. 190B(3)(b), providing an objective point at which to commence an inquiry about whether a person is a member of the native title claim group.
In my view, the description of the native title claim group is such that it can be ascertained whether any particular person is a member of the group.        
Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
The application satisfies the condition of s. 190B(4).
In Doepel, Mansfield J accepted it was a matter for the Registrar or her delegate to exercise ‘judgment upon the expression of the native title rights and interests claimed’. Further, his Honour considered that it was open to the decision-maker to find, with reference to s. 223 of the Act, that some of the claimed rights and interests may not be ‘understandable’ as native title rights and interests—at [99] and [123]. In that regard, however, I will undertake an examination of the rights and interests with reference to s. 223 when considering the condition at s. 190B(6).  
Primarily, the test here is one of ‘identifiability’. That is ‘whether the claimed native title rights and interests are understandable and have meaning’—Doepel at [99]. 
The native title rights and interests claimed appear at Schedule E of the application. The applicant claims the right to possess, occupy, use and enjoy the lands and waters covered by the application, where such a right can be recognised. The applicant also claims a number of non-exclusive native title rights and interests that relate primarily to accessing the application area and conducting certain activities on the application area. 
It is my view that the native title rights and interests, claimed in the application, are understandable and have meaning. The description contained in the application is sufficient to allow the native title rights and interests to be readily identified.   
Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons below.
I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn before reaching this decision.
Combined reasons for  s. 190B(5)
The nature of the task at s. 190B(5)
There are clear principles established by the Court which must guide the Registrar when assessing the sufficiency of a claimant’s factual basis. They are: 
	the applicant is not required ‘to provide anything more than a general description of the factual basis’— Gudjala FC at [92].

the nature of the material provided need not be of the type that would prove the asserted facts —Gudjala FC at [92].
the Registrar is not to consider or deliberate upon the accuracy of the information/facts asserted—Doepel at [47]. 
the Registrar is to assume that the facts asserted are true, and to consider only whether they are capable of supporting the claimed rights and interests. That is, is the factual basis sufficient to support each of the assertions at s. 190B(5)(a) to (c)—Doepel at [17]. 
It is, however, important that the Registrar consider whether each particularised assertion outlined in s. 190B(5)(a), (b) and (c) is supported by the claimant’s factual basis material. In that respect, the decisions of Dowsett J in Gudjala [2007] and Gudjala People #2 v Native Title Registrar [2009] FCA 1572 (Gudjala [2009])  give specific content to each of the elements of the test at s. 190B(5)(a) to (c). The Full Court in Gudjala FC, did not criticise generally the approach that Dowsett J took in relation to these elements in Gudjala [2007] See Gudjala FC [90] to [96]. , including his Honour’s assessment of what was required within the factual basis to support each of the assertions at s. 190B(5). His Honour, in my view, took a consonant approach in Gudjala [2009].
Having regard to those decisions, it is, in my view, fundamental to the test at s. 190B(5) that the applicant describe the basis upon which the claimed native title rights and interests are alleged to exist. Accordingly, this was held to be a reference to rights vested in the claim group and further that ‘it was necessary that the alleged facts support the claim that the identified claim group [emphasis added] (and not some other group) held the identified rights and interests (and not some other rights and interests)’—Gudjala [2007] at [39]. This, in my view, confirms the need for adequate specificity within the claimant’s factual basis material in order to satisfy the Registrar of its sufficiency for the purpose of s. 190B(5).  
Section 190B(5)(a) - that the native title claim group have, and the predecessors of those persons had, an association with the area
The Law
On this aspect of the factual basis, Dowsett J observed that the factual basis must demonstrate that the whole claim group presently have an association with the claim area and that their predecessors also had an association since sovereignty, or at least since European settlement. This, however, should not be taken to mean ‘that all members must have such an association at all times’ but rather that there be some ‘evidence that there is an association between the whole group and the area’ and a similar association of the predecessors—Gudjala [2007] at [52]; Gudjala FC at [90] to [96]. 
Further, I am to be informed as to the nature of the claimant’s association with the application area on the basis of the information provided, but am not obliged to accept broad statements which are not geographically specific— Martin v Native Title Registrar [2001] FCA 16 at [26]. 
The claimants factual basis material in support of the assertion at s. 190B(5)(a)
Attachment F of the application contains a general summary of the claimant’s factual basis in support of this assertion. The affidavit of Robert West, sworn 16 November 2011, provides details of his own association with the application area as well as that of his predecessors. The applicant also provided to the Registrar additional material, namely the [Anthropologist Report – name deleted]. The [Anthropologist Report – name deleted] provides [Text Deleted].
Some of the facts pertaining to the asserted association of the predecessors of the Wakka Wakka People, dating back to sovereignty, are detailed in the [Anthropologist Report – name deleted], and include: 
[Text Deleted].
In his report, [Anthropologist – name deleted] also sets out details pertaining to the [Text Deleted]. 
This association with the claim area characterised by the continuing significance of ancestral connection and common language speaking identity, is also reflected in the affidavit of Robert West (sworn 16 November 2011), where he states that: 
I am a member of the Wakka Wakka People native title claim group (“the claim group”) through my descent from apical ancestors, King Billy and Maria of Boondooma (Parents of Tommy Dodd of Taabinga), Maggie West. 
I was born on the 2nd of September 1942 at Eidsvold. I was raised with my siblings on Auburn Station from a baby to the age of nine (9) years old. 
My mother, Daisy Dodd, was born on Hawkewood Station in 1923. Her older sister, Rachel was born on Auburn Station in 1907. My mother always lived in Wakka Wakka country. 
Both of my parents, all of my aunties and uncles spoke Wakka Wakka lingo. Wakka Wakka lingo was the first language that I spoke. I remember singing songs in lingo with my father. It was pretty much all I spoke until I was nine (9) years old when I was removed to Cherbourg.
I still know some of the old Wakka Wakka songs and can sing some parts of them. 
My father’s mother was Maggie West and his father was Harry West. I was told by my father and Uncle Ned, when I was 18 years old, that Maggie West was a Wakka Wakka woman from Hawkewood Station. I recall the day that I was told this. It was important to me, particularly because my Uncle Ned confirmed in very serious terms that what my father had just told me was correct. My father also told me that his father was from Kangaroo Point in Brisbane and that he had been initiated into the Wakka Wakka tribe at Hawkewood Station. My grandmother Maggie West passed away in 1914 at Dunwich where she is buried. 
My mother’s mother was Tilly Serico and her father was Tommy Dood of Taabinga Station near Kingaroy. When I was at the Cherbourg dormitory I did regularly see my grandfather, Tommy, as he was the Prison Warden at Cherbourg. He was well known as a Wakka Wakka elder. I claim my Wakka Wakka heritage through both of my parents. 
I was always told that I was a Wakka Wakka person by my mother, my father, my uncles, grandfather and other elders. I recall that the old people used to sing out to me and refer to me as “Wakka Wakka”. 
I was told by my elders that my country includes the areas of Auburn Station and Hawkewood Station. 
I believe that Wakka Wakka country lies within the Burnett River catchment area because I was told by my father that all the water that flows from the Burnett River goes out to the sea at Bundaberg and that these waterways are our permanent boundaries. The Auburn Ranges is the Western boundary because all the water that flows on the other side of that range goes into the Dawson River. 
Uncle Dick West, Auntie Lott West, Uncle Bernie Pope, Uncle Ned West, Uncle Jimmy Champman and Aunty Aggie Chapman and Uncle Sharky Chapman, Uncle Joe “Champ” Chapman, they all used to meet and talk Wakka Wakka language and Wulli Wulli lingo as well. They used to be where they lived in Eidsvold and Mundubbera. A lot of them could talk Wakka Wakka, Gurang as well as the Wulli Wulli lingo. But all of them Chapmans were all Wakka Wakka people from Coonambula Station, and as far as I know, that’s where their grandparents were from too.  
In the contemporary context, the [Anthropologist Report – name deleted]also details that [Text Deleted]. 
Consideration 
When analysing the requirements of s. 190B(5), Dowsett J, in Gudjala [2007] highlighted the necessity to address within the factual basis ‘the relationship which all members claim to have in common in connection with the relevant land’. This, in my view, correlates with the prerequisite that the factual basis support the claim that it is the ‘identified claim group’, and not some other group, which holds the rights and interests in the relevant land. Further, his Honour stated that the fact that some members of the claim group and their relevant predecessors are, or may have been, associated with the application area, does not automatically lead to the conclusion that all members and their predecessors are associated—[39], [40] and [51].
This commonality asserted by the members of the claim group in connection with the application area is evident from the information within the [Anthropologist Report – name deleted], including: 
[Text Deleted].

Within the claimant’s factual basis material there is, in my view, a clear identification of the native title claim group and their association with the area covered by the application. Both the [Anthropologist Report – name deleted] and the affidavit of Robert West evidence the association of the group’s predecessors. The [Anthropologist Report – name deleted] provides [Text Deleted]. This knowledge is also reflected in other material contained within the application, including the affidavit of Robert West.  
Furthermore, there is in my view, within the material a factual basis that goes to showing the history of the association that those members of the claim group have, and that their predecessors had, with the application area—see Gudjala [2007] at [51]. For instance, within the extracts of claimant accounts set out in the [Anthropologist Report – name deleted], [Text Deleted].
Further, I have considered whether the factual basis is sufficient to show the association ‘between the whole group and the area’—Gudjala [2007] at [52]. In undertaking that task, it is my view that information supporting an assertion of an association between the whole group and the area can be sufficiently demonstrated through the provision of some tangible examples, originating from one or more members of the claim group, of how the whole group and its predecessors are associated with the area over the period since sovereignty. Whilst the affidavit of Robert West speaks principally to his own association and that of his predecessors, he also speaks generally to the association of the Wakka Wakka People. Further, the [Anthropologist Report – name deleted] provides [Text Deleted].details of the association of the Wakka Wakka People generally. There is also, in my view, sufficient detail as to the association of the native title claim group with specific places and localities within the application area.       
The claimant’s factual basis is sufficient to support the assertion at s. 190B(5)(a).        
Section 190B(5)(b) - that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interests
In Gudjala [2007], Dowsett J formed his understanding in relation to what is required to support this assertion in reference to the decision of the High Court in Members of the Yorta Yorta Aboriginal Community v State of Victoria & Ors (2002) 214 CLR 422;[2002] HCA 58 (Yorta Yorta)—Gudjala [2007] at [26]. This understanding, largely restated in Gudjala [2009], led his Honour to form the following views in relation to the test at s. 190B(5)(b):  
	Identification of an Indigenous society at sovereignty is the starting point, as it ‘is impossible to identify a system of laws and customs as such without identifying the society which recognizes and adheres to those laws and customs’—Gudjala [2007] at [66] and Gudjala [2009] at [36]. 

There must be some link ‘between the claim group and claim area,’—Gudjala [2007] at [66] and Gudjala [2009] at [40]. 
For laws and customs to be traditional ‘they must have their source in a pre-sovereignty society and have been observed since that time by a continuing society’—Gudjala [2007] at [63] and Gudjala [2009] at [37]. 
Such laws and customs that exist now may not be identical to those that existed prior to sovereignty but must ‘have their roots in the pre-sovereignty laws and customs’—Gudjala [2009] at [22]. 
I understand from the above that a necessary element of the factual basis in support of this assertion is the identification of the relevant Indigenous society at the time of sovereignty or, at the very least, the time of contact. Once identified, it follows that the factual basis must reveal the existence of laws and customs with a normative content that are associated with that society. That is, it is necessary to provide a factual basis sufficient to support an assertion that the ‘relationship between the laws and customs now acknowledged and observed in a relevant Indigenous society, and those which were acknowledged and observed before sovereignty’ can be demonstrated—Gudjala [2007] at [26], [66] and [81]. 
Pre-Sovereignty Society
The factual basis material identifies and sets out details as to the nature of the relevant pre-sovereignty society. This information is primarily contained within the [Anthropologist Report – name deleted], [Text Deleted], with the following conclusions recorded: 
[Text Deleted].
Traditional laws and customs acknowledged and observed by the Wakka Wakka Society today
The [Anthropologist Report – name deleted] is [Text Deleted]. Below, I have extracted some examples from that factual basis material that go to supporting the assertion that there exist traditional laws and customs acknowledged and observed by the native title claim group.     
Rules of Membership 
According to the information contained in the [Anthropologist Report – name deleted][Text Deleted].

Further to this, [Anthropologist – name deleted] [Text Deleted]. 
Wakka Wakka boundaries and rights to country 
The [Anthropologist Report – name deleted] details how [Text Deleted]. 
[Anthropologist – name deleted] opines that [Text Deleted].
Of the customary basis for the way in which members now acquire and realise their right to speak for country, the [Anthropologist Report – name deleted] contains the following observations and conclusions: 
[Text Deleted].
Consideration
In Gudjala [2009], Dowsett J provided further discussion of some of the factors that may guide the Registrar in assessing the asserted factual basis, including: 
	that the factual basis demonstrate the existence of a pre-sovereignty society and identify the persons who acknowledged and observed the laws and customs of the pre-sovereignty society—at [37] and [52];

that if descent from named ancestors is the basis of membership to the group, that the factual basis demonstrate some relationship between those ancestral persons and the pre-sovereignty society from which the laws and customs are derived—at [40]; 
that the factual basis contain some explanation as to how the current laws and customs of the claim group can be traditional (that is laws and customs of a pre-sovereignty society relating to rights and interests in land and waters). Further, the mere assertion that current laws and customs of a native title claim group are traditional, is not a sufficient factual basis for the purposes of s. 190B(5)(b)—at [52], [55] and [69]; and 
that the factual basis contain some details of the claim group’s acknowledgement and observance of those traditional laws and customs pertaining to the claim area—at [74].   
In that regard the factual basis material does identify the relevant pre-sovereignty society, being the Wakka Wakka language speaking society whose members were linked by a common language identity at sovereignty. It is apparent that not much is known as to the nature and extent of this society at sovereignty. The [Anthropologist Report – name deleted], however, sets out factual information [Text Deleted].In that regard, the factual basis material demonstrates the relationship between the ancestral persons identified in Schedule A of the application and the relevant pre-sovereignty society. Again, this is contained in the [Anthropologist Report – name deleted] [Text Deleted]. 
The explanation as to how the current laws and customs of the native title claim group are asserted to be traditional is detailed [Text Deleted]. 
The acknowledgement and observance of the traditional laws and customs by current claimants, in relation to the claim area, is further detailed within the report and also in the affidavit of Robert West.  
The factual basis is sufficient, in my view, to support the assertion at s. 190B(5)(b). 
Section 190B(5)(c) - that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
This part of the test is concerned with whether the factual basis is sufficient to support the assertion that the native title claim group has continued to hold the native title rights and interests claimed. In my view, this assertion relates to the continued holding of native title through the continued observance of the traditional laws and customs of the group. 
In essence, this element of the test equates with what the majority in Yorta Yorta, in constructing the definition of native title, identified as the second element in their understanding of the word ‘traditional’. It ‘requires that the normative system under which the rights and interests are possessed (the traditional laws and customs) is a system that has had a continuous existence and vitality since sovereignty’—at [47].  
In addressing this aspect of the test in Gudjala [2009], Dowsett J considered that: 
Clear evidence of a pre-sovereignty society and its laws and customs, of genealogical links between that society and the claim group, and an apparent similarity of laws and customs may justify an inference of continuity’—at [33]. 
There is, in my view information within the claimant’s factual basis material that goes to explaining the transmission and continuity of the native title rights and interests held in accordance with the relevant traditional laws and customs. For instance, the [Anthropologist Report – name deleted] details [Text Deleted]. 
I also refer to the information detailed above in my reasons. Taking into account those reasons in relation to s. 190B(5)(b), I am also satisfied that the factual basis is sufficient to support this assertion.           
Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be prima facie established are identified in my reasons below.
The nature of the task at s. 190B(6)
In considering the application against the requirements of this section, the test is that I must consider that, prima facie, the right or interest is established. Thus, ‘if on its face a claim is arguable, whether involving disputed questions of fact or disputed questions of law, it should be accepted on a prima facie basis’—Doepel at [135].  
The test is said to involve some ‘measure’ and ‘weighing’ of the factual basis and imposes ‘a more onerous test to be applied to the individual rights and interests claimed’—Doepel at [126], [127] and [132]. 
In undertaking the task at s. 190B(6), I must have regard to the relevant law as to what is a native title right and interest, specifically the definition of native title rights and interests contained in s. 223(1) of the Act. That is, I must examine each individual right and interest claimed in the application to determine if I consider, prima facie, that they:
	 are possessed under traditional law and custom in relation to any of the land or waters in the application area; 

 are native title rights and interests in relation to land or waters—see chapeau to s. 223(1); and 
have not been extinguished over the whole of the application area.  
The ‘critical threshold question’ for recognition of a native title right or interest under the Act ‘is whether it is a right or interest ‘in relation to land or waters’—Western Australia v Ward [2002] HCA 28 (Ward HC), Kirby J at [577]; remembering ‘[t]hat the words ”in relation to” are of wide import’—Northern Territory of Australia v Alyawarr, Kaytetye, Wurumunga, Wakaya Native Title Claim Group [2005] FCAFC 135 (Alyawarr FC).  
I do not intend to examine this ‘threshold question’ separately in respect to each native title right and interest claimed. Having examined each of the native title rights and interests set out in the application at Schedule E, it is my view that, prima facie, each is a right or interest ‘in relation to land or waters.’ 
As to the other requirements for native title rights and interests, this was put succinctly by the majority in Yorta Yorta (referring primarily to s. 223(1)(c) but alluding to the requirements of s. 223(1)(a)): 
Native title owes its existence and incidents to traditional laws and customs [emphasis added], not the common law. The role of the common law is limited to the recognition and protection of native title. That recognition and protection depends on native title not having been extinguished [emphasis added] and its not having incidents that are repugnant to the common laws... [This] requires examination of whether the common law is inconsistent with the continued existence of the rights and interests that owe their origin to Aboriginal law or custom—at [110].  
I understand that to mean that the native title rights and interests claimed by the applicant must be shown to, prima facie, exist under the traditional laws and customs of the native title claim group, and that they have not, otherwise, been extinguished. 
The application area has been described so as to exclude any areas in which native title rights and interests have been extinguished—see Schedule B of the application. 
I now consider each of the rights and interests as claimed in Schedule E of the application. I note that in some instances I have grouped certain rights and interests together. Further, my reasons at s. 190B(6) should be considered in conjunction, and in addition to, my reasons and the material outlined at s. 190B(5). 
Exclusive rights and interests
1. Over areas where a claim to exclusive possession can be recognised (such as areas where there has been no prior extinguishment of native title or where s. 238 or ss. 47, 47A or 47B apply), the Wakka Wakka People claim the right to possess, occupy, use and enjoy the land and traditional waters of the application area as against the whole world, pursuant to the traditional laws and customs of the claim group. 
In Western Australia v Ward [2002] HCA 28 (Ward HC), the majority considered that ‘[t]he expression “possession, occupation, use and enjoyment … to the exclusion of all others” is a composite expression directed to describing a particular measure of control over access to land’ [emphasis added]. Further, that expression (as an aggregate) conveys ‘the assertion of rights of control over the land’, which necessarily flow ‘from that aspect of the relationship with land which is encapsulated in the assertion of a right to speak for country’—at [89] and [93]. 
In Griffiths v Northern Territory of Australia [2007] FCAFC 178 (Griffiths FC), the Full Court explored the relevant requirements to proving that such exclusive rights are vested in a native title claim group, stating: 
[T]he question whether the native title right of a given native title claim group include the right to exclude others from the land the subject of their application does not depend upon any formal classification of such rights as usfructuary or proprietary. It depends rather on the consideration of what the evidence discloses about their content under traditional law and custom [emphasis added]—at [71]. 
Further, the Full Court in Griffiths FC was of the view that control of access to country could flow from ‘spiritual necessity’, due to the harm that would be inflicted upon those that entered country unauthorised—at [127]. 
The [Anthropologist Report – name deleted] provides [Text Deleted].

As detailed above in my reasons at s.190B (5) (b), the [Anthropologist Report – name deleted] outlines [Text Deleted]. In the report, [Anthropologist – name deleted] concluded that [Text Deleted]. In the contemporary context, the factual basis material also records the continuation of the traditional laws and customs as they pertain to gaining rights to country and the right to speak for that country. [Text Deleted]. The [Anthropologist Report – name deleted] also contains [Text Deleted]. 
It is my view that this kind of material within the claimant’s factual basis, on its face, evidences that there are traditional laws and customs acknowledged and observed by the native title claim group which give rise to a ‘particular measure of control over access’ (see Ward HC at [89]) to the application area, realised via the right to speak for country.  
Outcome: established, prima facie. 
2. Over areas where a claim to exclusive possession cannot be recognised, the claim group claims the non-exclusive right to: 
(a) access, live, camp, erect shelters, exist, move and be present on the application area
The factual basis material contains information supporting the assertion that the claimant’s right to access, live, camp, erect shelters, exist, move and be present on the application area arises under the traditional laws and customs of the native title claim group. 
For instance, the [Anthropologist Report – name deleted] contains information that goes to [Text Deleted]. 
Outcome: established, prima facie. 
(b) take, use, share and exchange Traditional Natural Resources for personal domestic and non-commercial, communal purposes; 
(k) hunt;
(l) fish;
(m) gather the natural products (including food, medicinal plants, timber, stone, ochre and resin) according to traditional laws and customs;
(n) cultivate and harvest native flora according to traditional laws and customs;
The [Anthropologist Report – name deleted] provides information in relation to the existence of these rights under the traditional laws and customs of the claim group, including the following extracts: 
[Text Deleted].
Outcome: established, prima facie. 
(c) conduct burial rites;
(d) conduct ceremonies;
(e) hold meetings; 
(f) participate in cultural activities;
Of the customary practices of the Wakka Wakka People at sovereignty pertaining to these rights, the [Anthropologist Report – name deleted] sets out that: 
[Text Deleted].
Outcome: established, prima facie. 
(g) teach on the area about the physical and spiritual attributes of the area;
The affidavit of Robert West speaks to how his predecessors taught him about the application area and the relevant laws and customs. He states that: 
My dad, when he was teaching things would say “Him much U Yi” which means “me been tell you”. He would say this when he asked me a question about something that I should have remembered or done because he had told me before. This is one of the ways he taught me about Wakka Wakka traditions—at [6].
I was told by my elders that my country includes the areas of Auburn Station and Hawkwood Station. I remember my Uncle Nugget Bond commenting to me that he did not like to travel at night through Auburn because he was frightened of the “Junjurrie’. When I said I didn’t feel scared travelling through Hawkewood and Auburn country at night he said “that’s all right for you because it’s your country”—at [19].
My father always told me not to go anywhere near Narayen Mountain because that was where the old people were buried. I was told by him that it was a very significant Wakka Wakka area—at [27].  
Outcome: established, prima facie.  
(h) speak for and make non-exclusive decisions;
The [Anthropologist Report – name deleted]contains the following information about the native title claim group’s right to speak for and make non-exclusive decisions about the application area and how it arises under the traditional laws and customs of the pre-sovereignty society: 
[Text Deleted].
Outcome: established, prima facie. 
(i) maintain and protect places of importance under traditional laws and areas of significance to the native title holders under their traditional laws and customs from physical harm;  
Throughout the factual basis material there are, in my view, examples of current claimants exercising this right. For instance, claimants speak of protecting country within their ‘home areas’, warning strangers of prohibitions on taking things in their country and of the spiritual sanctions that flow from such prohibited acts, and generally participating in activities that preserve places of significance in the application area. Although there is little (if any) information going to the customary basis of this right, it is my view that it is open to me to infer from the factual basis material that the current exercise of these rights arises under the traditional laws and customs of the native title claim group.
The [Anthropologist Report – name deleted] provides [Text Deleted]. 
Further, the [Anthropologist Report – name deleted] provides [Text Deleted].
Outcome: established, prima facie.  
(j) light fires for domestic purposes including cooking but not for the purposes of hunting or clearing vegetation;
There is, in my view, no explicit material within the claimant’s factual basis that goes to supporting that this right arises under the traditional laws and customs of the native title claim group. However, there are references in the [Anthropologist Report – name deleted] to [Text Deleted]. Outcome: established, prima facie. 
(o) be accompanied into the claim area by non-claim group members being people required: 
	i. by traditional law and custom for the performance of ceremonies or cultural activities; and
	ii. to assist in observing and recording traditional activities on the claim area;
As detailed above in these reasons, there is information within the factual basis material that, on its face, evidences the existence of laws and customs that give rise to the claimant’s right to perform ceremonies and cultural/traditional activities on the application area. There is also material that goes to evidencing a traditional system of permissions for people, outside of the native title claim group members, to access the application area. On that basis, I consider that the material, prima facie, establishes that this claimed right is possessed under the traditional laws and customs of the native title claim group. 
Outcome: established, prima facie. 
(p) in relation to water, take and use:
i. traditional Natural Resources from the water source for personal, domestic and non-commercial and communal purposes;
ii. for personal, domestic and non-commercial and communal purposes; and 
iii. use the natural water resources of the application area including the beds and banks of the watercourses. 
The [Anthropologist Report – name deleted] details the [Text Deleted].
Outcome: established, prima facie.
Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
The application satisfies the condition of s. 190B(7).
This section requires that the evidentiary material be capable of satisfying the Registrar of a particular fact(s), specifically that at least one member of the claim group ‘has or had a traditional physical connection’ with any part of the claim area. While the focus is necessarily confined, as it is not commensurate with that of the Court in making a determination, it ‘is upon the relationship of at least one member of the native title claim group with some part of the claim area’—Doepel at [18]. 
I also hold the understanding that the term ‘traditional,’ as used in this context, should be interpreted in accordance with the approach taken in Yorta Yorta—Gudjala [2007] at [89]. In interpreting connection in the ‘traditional’ sense as required by s. 223 of the Act, the members of the joint judgment in Yorta Yorta felt that: 
[T]he connection which the peoples concerned have with the land or waters must be shown to be a connection by their traditional laws and customs … ”traditional” in this context must be understood to refer to the body of law and customs acknowledged and observed by the ancestors of the claimants at the time of sovereignty—at [86].   
The [Anthropologist Report – name deleted]contains [Text Deleted].
 
I am satisfied that at least one member of the claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application. 
Subsection 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If :
	a previous exclusive possession act (see s. 23B) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act;
a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or
	the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act;

a claimant application must not be made in which any of the native title rights and interests confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection(2) and (3) does not apply if:

	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and
	the application states that ss. 47, 47A or 47, as the case may be, applies to it.

The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by looking at each part of s. 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.
Reasons for s. 61A(1)
Section 61A(1) provides that a native title determination application must not be made in relation to an area for which there is an approved determination of native title. 
In my view the application does not offend the provisions of s. 61A(1). 
The geospatial assessment states that no determinations of native title fall within the external boundaries of this application area. I agree with this assessment. 
I have also undertaken a more recent search of the Tribunal’s mapping database to confirm the accuracy of this information—see Overlap Analysis dated 3 April 2012. 
Reasons for s. 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply. 
In my view the application does not offend the provisions of s. 61A(2).
Schedule B of the application contains a number of general exclusions. It is my view of these exclusions that they would encompass any areas covered by a previous exclusive possession act, other than if the circumstances described in subparagraph (4) applied.  
Reasons for s. 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, unless the circumstances described in s. 61A(4) apply. 
In my view, the application does not offend the provisions of s. 61A(3).
Schedule B of the application states that exclusive possession is not claimed over areas which are subject to valid previous non-exclusive possession acts done by the Commonwealth or the State, unless the circumstances in s. 61A(4) apply.
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or
	the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
	in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.

The application satisfies the condition of s. 190B(9), because it meets all of the three subconditions, as set out in the reasons below.
Reasons for s. 190B(9)(a):
The application satisfies the subcondition of s. 190B(9)(a).
Schedule Q of the application states that no claim is being made over minerals, petroleum or gas where they are wholly owned by the Crown. 
Reasons for s. 190B(9)(b)
The application satisfies the subcondition of s. 190B(9)(b).
Schedule P of the application states that no claim of exclusive possession is being made in relation to all or part of an offshore place. 
Result for s. 190B(9)(c)
The application satisfies the subcondition of s. 190B(9)(c).
Schedule B of the application provides for a number of categories of areas of land and waters to be excluded from the application area, namely those where native title rights and interests have been extinguished.
The application does not disclose, and I am not otherwise aware, that the native title rights and interests claimed have otherwise been extinguished.  
[End of reasons]


