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Introduction
This document sets out my reasons, as the Registrar’s delegate, for the decision to accept the application for registration pursuant to s. 190A of the Act. 
Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cwlth) which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. Please refer to the Act for the exact wording of each condition. 
Application overview
The Napperby PPL application was filed in the Federal Court on 29 March 2011 and a copy provided to the Registrar pursuant to s. 63 of the Act, thereby triggering the Registrar’s duty to consider the claim made in the application under s. 190A of the Act.
The Napperby PPL application area is partially covered by two s.29 notices with a notification day of 23 February 2011 (tenement ID EL 28492 and EL 28498) and the application appears to have been made in response these notices. 
Section 190A(2) requires that I use best endeavours to make the registration test decision within four months of the notification day which falls on 23 June 2011.
Registration test
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included among the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Pursuant to ss. 190A(6) and (6B), the claim in the application must be accepted for registration because it does satisfy all of the conditions in ss. 190B and 190C. A summary of the result for each condition is provided at Attachment C.
Information considered when making the decision
Subsection 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I am also guided by the case law (arising from judgments in the courts) relevant to the application of the registration test. Among issues covered by such case law is the issue that some conditions of the test do not allow me to consider anything other than what is contained in the application while other conditions allow me to consider wider material.
The following lists all documents and other information that I considered in coming to my decision about whether or not to accept the application for registration:
·	the Napperby PPL claimant application and s. 62(1)(a) affidavits filed in the Court on 29 March 2011;
·	all documents on the Tribunal’s registration test delegates file 2011/01032 Vol 1; and
·	the Tribunal’s Geospatial Services geospatial assessment and overlap analysis (GeoTrack number 2011/0572) dated 7 April 2011.
I have not considered any information that may have been provided to the Tribunal in the course of the Tribunal providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK, without the prior written consent of the person who provided the Tribunal with that information, either in relation to this claimant application or any other claimant application or any other type of application, as required of me under the Act.
Also, I have not considered any information that may have been provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’ (see s. 136A of the Act). Further, mediation is private as between the parties and is also generally confidential (see also ss. 136E and 136F).
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way. I note that the common law duty to afford procedural fairness may be excluded by express terms of the statute under which the administrative decision is made or by any necessary implication—Hazelbane v Doepel [2008] FCA 290 at [23] to [31]. 
To ensure procedural fairness is observed the case manager wrote to the Solicitor for the Northern Territory on 4 April 2011 advising that a delegate of the Registrar would be considering the application for registration in accordance with s. 190A of the Act. No submissions in relation to the application of the registration test to this claim have been received by the Registrar at this time. 


Procedural and other conditions: s. 190C
Subsection 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons below. 
In reaching my decision for the condition in s. 190C(2), I understand that this condition is procedural only and simply requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. This condition does not require me to undertake any merit or qualitative assessment of the material for the purposes of s. 190C(2)— Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 (Doepel) at [16] and also at [35]–[39]. 
It is also my view that I need only consider those parts of ss. 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the application.  I am also of the view that I do not need to consider the requirements of s. 61(5).  The matters in ss. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees are matters for the Court and, in my view, do not require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s. 190C(2), as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
My consideration of each of the particular parts of ss. 61 and 62 which require the application to contain details/other information or to be accompanied by an affidavit or other documents, is detailed below:
Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
The application contains all details and other information required by s. 61(1). 
Section 190C(2) requires the Registrar to:
consider whether the application sets out the native title claim group in the terms required by s 61(1).  That is one of the procedural requirements to be satisfied to secure registration: s 190A(6)(b). If the description of the native title claim group in the application were to indicate that not all persons in the native title group are included, or that it is in fact a subgroup of the native title claim group, then the relevant requirement of s 190C(2) would not be met and the claim would not be accepted for registration—Doepel at [36].

This consideration does not involve me going beyond the information contained in the application and prescribed accompanying affidavits. In particular, it does not require me to undertake some form of merit assessment of the material to determine whether I am satisfied that ‘the native title claim group as described is in reality the correct native title claim group’—Doepel at [37].

Schedule A of the application states that ‘[t]he native title claim group comprises the members of the Alherramp/Rrweltyapet, Ilewerr, Mamp/Arrwek, Tywerl, Arrangkey, Anentyerr/Anenkerr and Ntyerlkem/Urapentye estate groups (‘the estate groups’)’. Membership to the claim group is based on either descent from a apical ancestor, or alternatively a person may be accepted as a member of one (or more) of the estate groups by the senior descent based members of the estate group on the basis of their non-descent connections to the estate.
I am satisfied that the native title claim group as described in Schedule A meets the requirements of s. 61(1). 
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
The application contains all details and other information required by s. 61(3).
The name and address for service of the applicant appear at Part B of the application. 
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
The application  contains all details and other information required by s. 61(4).
I refer to my reasons above in relation to s. 61(1). It follows in my view that the application contains the details required by the related provisions of s. 61(4). These details are found in Schedule A. Whether or not I am satisfied that the description is sufficiently clear, so that it can be ascertained whether any particular person is a person in the native title claim group, is the task when considering the relevant merit condition of the registration test in subsection 190B(3)—Gudjala People # 2 v Native Title Registrar [2007] FCA 1167 (Gudjala 2007) at [31] and [32]. 
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an approved determination of native title, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
setting out details of the process of decision-making complied with in authorising the applicant to make the application and to deal with matters arising in relation to it. 
The application is accompanied by the affidavits required by s. 62(1)(a).
Section 62(1)(a) sets out that the application must be accompanied by an affidavit sworn/affirmed by the applicant in relation to the matters specified in subparagraphs (i) to (v). The application is accompanied by affidavits from each person jointly comprising the applicant, namely: Adrian Dixon Ngwarray, dated 2 March 2011; Lesley Stafford, dated 2 March 2011; and Huckitta Lynch, dated 4 March 2011. Each of the affidavits contains the statements required by s. 62(1)(a)(i) to (v), is signed by the deponent and competently witnessed.
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
The application contains all details and other information required by s. 62(1)(b). The application does contain the details specified in ss. 62(2)(a) to (h), as identified in the reasons below.
Information about the boundaries of the area: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
The application contains all details and other information required by s. 62(2)(a).
Schedule B part (a) of the application sets out the external boundaries of the application area, and Schedule B part (b) provides a description of areas excluded from the application area. 
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
The application contains all details and other information required by s. 62(2)(b).
Schedule C of the application refers to Attachment A, which comprises a map showing the external boundaries of the application area.  
Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out by or on behalf of the native title claim group to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
The application contains all details and other information required by s. 62(2)(c).
Schedule D refers to a number of tenure and historical title searches, copies of which are provided in Attachment B1 and B2.
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
The application contains all details and other information required by. 62(2)(d).
Schedule E of the application contains a description of the claimed native title rights and interests. The description does not merely consist of a statement to the effect that the native title rights and interests claimed are all the native title rights and interests that may exist, or that have not been extinguished, at law. 
Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application contains all details and other information required by s. 62(2)(e).
Schedule F contains a general description of the factual basis on which it is asserted that the claimed native title rights and interests exist and extensive information about the particular assertions in s. 62(2)(e)(i) to (iii). Schedules G and M and the Affidavits of the three applicants also further address the particular assertions in s. 62(2)(e)(i) to (iii). 
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
Schedule G of the application contains all details and other information required by s. 62(2)(f). 
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
Schedule H  of the application contains all details and other information required by s. 62(2)(g). 
Section 24MD(6B)(c) notices: s. 62(2)(ga)
The application must contain details of any notification under s. 24MD(6B)(c) of which the applicant is aware, that have been given and that relate to the whole or part of the area covered by the application.
Schedule HA of the application contains all details and other information required by s. 62(2)(ga).
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
Schedule I of the application contains all details and other information required by s. 62(2)(h).

Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
The application satisfies the condition of s. 190C(3).
The requirement that the Registrar be satisfied in the terms set out in s. 190C(3) only arises if all of the conditions found in ss. 190C(3)(a), (b) and (c) are satisfied—see Western Australia v Strickland (2000) 99 FCR 33; [2000] FCA 652 (Strickland FC)—at [9]. The purpose of s. 190C(3) is to ensure there are no common native title claim group members between the application currently being considered for registration and any registered overlapping ‘previous application’.
The application states at schedule O that no members of this native title claim group are members of any other native title claim group in any other application made over any part of the area covered by this application. 
Furthermore, the Tribunal’s geospatial unit have provided an overlap analysis and report dated  7 April 2011 (GeoTrack: 2011/0572) which confirms that there are no overlapping applications or previously registered claims over the claim area. Therefore, I need not consider the issue of common membership under this section and I find that the requirements are met.

Subsection 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.
I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for the condition of s. 190C(4) to be satisfied. 
The application satisfies the condition of s. 190C(4)(a) because it has been certified by the only representative Aboriginal/Torres Strait Islander body that could certify the application. Because I am satisfied that the application meets the condition of  s. 190C(4)(a), it is not necessary to consider the requirements of s. 190C(4)(b).
The application contains a certification of the application by the Central Land Council (CLC) which has been signed by the Director of the CLC and is dated 29 March 2011. The certification refers to Resolution No. FC98:61 which delegated the certification function under s. 203BE,  held by the Central Land Council to the Director. 
Section 190C(4)(a) requires an application to have been certified by all representative bodies recognised under s. 203AD or funded to perform the certification function under s. 203FE(1) that cover the application area or any part of it. The Tribunal’s geospatial report dated 7 April 2011 (GeoTrack: 2011/0572) shows that the application area is entirely covered by the CLC representative body area. To my knowledge there are no other s. 203AD recognised bodies or S. 203FE funded bodies for the application area. Accordingly, the CLC is the only representative body that could certify the application under Part 11.  
For the certification to satisfy the requirements of s. 190C(4)(a), it must comply with the provisions of ss. 203BE(4)(a) to (c) (if applicable) and, for the reasons that follow, I am satisfied that it does. 
Pursuant to s. 203BE(4)(a), the certification contains statements that satisfy s. 203BE(2), that is, the CLC is of the opinion that the requirements of s. 203BE(2) have been met—the CLC certifies that all persons in the native title claim group have authorised the applicant to make the application and deal with all matters in relation to it; and that all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the other persons in the claim group. 
Pursuant to s. 203BE(4)(b), the certification includes reasons as to why the CLC holds these opinions. In the reasons, the CLC confirms that there exists a traditonal decision-making process for authorising matters of this kind. The information also confirms that the CLC has conducted anthropological and genealogical research in relation to who holds the claimed native title rights and interests in the application area. In addition, paragraph 4(a) to 4(d) contains details of how the native title claim group complied with their traditional decision-making process.
 I note that s. 190C(4)(a) does not require me to ‘look behind’ these reasons or to question the merits of the representative body’s certification. This reasoning is drawn from Doepel at [80]—[81], which was confirmed in Wakaman People 2 v Native Title Registrar (2006) 155 FCR 107; [2006] FCA 1198 at [31]—[32].
The geospatial report dated 7 April 2011 (GeoTrack: 2011/0572) which I refer to in my reasons at s. 190C(3) confirms that there are no overlapping applications and, on that basis, I accept that the provisions of s. 203BE(4)(c) do not apply.  

Merit conditions: s. 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
The application satisfies the condition of s. 190B(2). 
Schedule B contains the following written description of the area covered by the application:
(a)	The area covered by the application
1.	NT Portion 747 comprising an area of 3,146 square kilometres held under Perpetual Pastoral Lease No. 1178 by Hiraji Pty Ltd (ACN 009 591 664). 
2.	NT Portion 748 comprising an area of 2,278 square kilometres held under Perpetual Pastoral Lease No. 1177 by Hiraji Pty Ltd (ACN 009 591 664).
3.	That part of NT Portion 5165 (which comprises an area of 91 square kilometres and is part of the North-West Stock Route) not contained within the Tanami Road (100 metres wide) referred to in paragraph 9 below.
4.	The area covered by the application and its boundaries are shown on the map referred to in Schedule C.
(b) 	Any areas within those boundaries that are not covered by the application
5.	NT Portion 3882 comprising an area 149.3 hectares located within the boundaries of NT Portion 747 held for an estate in fee simple by Kumanji Pty Ltd (ACN 098 097 002) as trustee for the Counterfeit Superannuation Fund.
6.	NT Portion 3971 comprising an area of 5,620 square metres located within the boundaries NT Portion 3882 held for an estate in fee simple by Telstra Corporation Ltd (ACN 051 775 556).
7.	NT Portion 4069 comprising an area 508 hectares located within the boundaries of NT Portion 748 held for an estate in fee simple by Laramba Community Incorporated as an Aboriginal Community Living Area.
8.	A road 100 metres wide which traverses the north eastern corner of NT Portion 747 from the boundary with Aileron Station (NT Portion 703) in the east to the Laramba Community (NT Portion 4069) located within the boundaries of NT Portion 748. 
9.	A road 100 metres wide (Tanami Road) which traverses NT Portion 747 from the boundary with Narwietooma Station (NT Portion 727) in the south to the boundary with the Ngalurrtju Aboriginal Land Trust (NT Portion 3271) in the north western corner.
10.	Subject to Schedule L, any other area within the boundaries of the area covered by the application in relation to which a previous exclusive possession act under section 23B of the NTA has been done is excluded from the application.
Schedule C refers to a map, showing the application area and its boundaries, a copy of which is found in Attachment A of the application. The application area is depicted as a large shaded area surrounded by a boundary line. The map contains topographic information such as towns, road reserves, pastoral lease labels, a scale bar, north point, coordinate grid, locality map and source, currency and datum notes.
The Tribunal’s geospatial assessment dated 7 April 2011 (Reference: 2011/0572) confirms that the written description and map are consistent and identify the application area with reasonable certainty. Since that time, the description and map have not been amended. Therefore, I accept that the assessment remains current and relevant.
For these reasons, I am satisfied that the information and map in the application required by sections 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular areas of land or waters and the requirements of s. 190B(2) are therefore met.

Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or

the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The application satisfies the condition of s. 190B(3).
Mansfield J stated in Doepel that:
The focus of s. 190B(3)(b) is whether the application enables the reliable identification of persons in the native title claim group.  Section 190B(3) has two alternatives.  Either the persons in the native title claim group are named in the application: subs 3(a).  Or they are described sufficiently clearly so it can be ascertained whether any particular person is in that group:  subs (3)(b).  Although subs (3)(b) does not expressly refer to the application itself, as a matter of construction, particularly having regard to subs (3)(a), it is intended to do so—at [51]. 

Mansfield J also noted that the focus of s. 190B(3) is not ‘upon the correctness of the description of the native title claim group, but upon its adequacy so that the members of any particular person in the identified native title claim group can be ascertained’—Doepel at [37].

Section 190B(3) has ‘requirements which do not appear to go beyond consideration of the terms of the application’—Doepel at [16].  In accordance with these comments, I have confined my considerations to the information contained in the application itself.
Schedule A of the application contains a lengthy and detailed description of the native title claim group and identifies the criteria for membership as having two components, descent (which is described as the most important basis for membership) and non-descent membership. There is  additional information which provides general details relating to the claim area (paragraph 2), it’s relationship to each ‘estate’ (paragraphs 3 and 4) and the estate groups that have been recognised as the traditional Aboriginal owners of neighbouring land under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) and as native title holders of neighbouring land under the Native Title Act 1993 (Cth) (paragraphs 6 and 7). As the members of the native title claim group are not named it is necessary to consider the application against the requirements of subparagraph 190B(3)(b). Given the volume of information provided in Schedule A I have extracted only those parts which are most relevant to addressing the requirements of s. 190B(3)(b): 
Paragraph 1 –
‘The native title claim group comprises the members of the Alherramp/Rrweltyapet, Ilewerr, Mamp/Arrwek, Tywerl, Arrangkey, Anentyerr/Anenkerr and Ntyerlkem/
Urapentye estate groups (‘the estate groups’). Those persons according to the traditional laws acknowledged and customs observed by them:
(a)	have spiritual, physical and/or historical associations (as described in Schedule F) with the area described in Schedule B (‘the application area’) and are connected to the area through:
(i)	descent from ancestors (including adoption) connected with the application area as described in paragraph 8(a) below; or
(ii)	non-descent based connections as described in paragraph 8(b) below;
(b)	hold the common or group rights and interests comprising the native title in the application area’.
Paragraph 8 –
‘Membership of the native title claim group:
In accordance with the applicants’ system of traditional laws and customs in relation to membership of an estate group and the possession of rights and interests in land the native title claim group comprises all those persons who are:
(a)	     descendants (by birth or adoption) of one or more of the following named and unnamed ancestors of the estate groups (18 ancestors and some of their descendants are listed).
(b)	accepted as members of one (or more) of the estate groups by the senior descent based members of the estate group on the basis of their non-descent connections to the estate.
Paragraph 9 –	
‘The named ancestors in paragraph 7(a) are the uppermost generation of the known ancestors of members of the native title claim group.’ 
There appears to be a typographical error and as there are no ancestors listed in paragraph 7(a), I infer that the relevant paragraph is actually 8(a).
Paragraph 10 – 
‘Under the claimants’ system of traditional laws and customs a person who is not descended from the ancestors becomes a member of an estate group when accepted by the senior descent based members of the group on the basis of non-descent connections to the estate. The non-descent criteria that senior members of an estate group have regard to when considering the recruitment of a particular individual are:
(a)	conception and/or birthplace affiliation;
(b)	long-term residence in an estate;
(c)	possession of secular and traditional spiritual knowledge, authority and responsibility for an estate or surrounding country, in particular, knowledge of sites and their mythology;
(h)	authority and responsibility for shared Dreaming tracks and/or places of significance connected with an estate.
Paragraph 12 – 
‘Under the claimants’ system of traditional laws and customs descent is the most important basis for the possession of rights and interests in land. Subject to individual circumstances members of the estate groups who are descended from one of the ancestors possess and transmit a wide range of traditional rights and interests.’
Paragraph 13 – 
‘Under the claimants’ system of traditional laws and customs rights and interests in land are inherited through all four grandparental lines. However, members of an estate group with descent connections through father’s father and mother’s father are generally able to activate the widest range of rights and interests in relation to the estate.’
Paragraph 14 – 
‘Under the claimants’ system of traditional laws and customs the range of rights and interests in land possessed by members of an estate group who are not descended from the ancestors depends on individual circumstances. Such rights and interests are usually limited to the individual and are not transmittable.’
Paragraph 15 – 
‘All members of the native title claim group are associated with more than one estate, for example, due to different grandparental links to multiple estates.’
The fact that some factual inquiry may be required to ascertain whether or not a particular person is in a claim group does not mean that the group is insufficiently described for the purposes of s. 190B(3)(b): Western Australia v Native Title Registrar (1999) 95 FCR 93 at [67]. However, this does not necessarily mean that any formula will be sufficient to meet the requirements of s. 190B(3)(b); it is for the Registrar or her delegate to determine whether or not the description is sufficiently clear: Ward v Native Title Registrar [1999] FCA 1732. In my view, s. 190B(3)(b) requires that the description contain an objective method of determining who is in the claim group.
I also note, the decision of Dowsett J in Aplin on behalf of the Waanyi Peoples v State of Queensland [2010] FCA 625 (Aplin) which while not addressing the requirement of s. 190B(3) does give some context to the complexities relating to criteria for claim group membership and the internal perspective of the group. His Honour observed that given the requirements of the Act, namely that the native title claim group must comprise ‘the persons who, according to their traditional laws and customs’ hold the native title rights and interest (a reference to ss. 61(1) and 253 of the Act) it is inevitable that the claim group determines its own composition. His Honour dealt, among other things, with a request to change the native title claim group description to include criteria of descent from another apical ancestor not identified in the application, stating: 
The claim group must assert that, pursuant to relevant traditional laws and customs, it holds Native Title over the relevant area. It is not necessary that all of the members of the claim group be identified in the application. It is, however, necessary that such identification be possible at any future point in time—at [256].
The description of the native title claim group contained in the application is such that, on a practical level, it can be ascertained whether any particular person is a member of the group. The primary determinant for membership to the claim group relies on a formula of descent (by birth or adoption in accordance with traditional law and custom) from named ancestors. The list in Schedule A of apical ancestors and some descendants, provides a clear starting point with which to commence an inquiry to determine those persons who are members of the claim group through filiation. A similar formula was approved by the court in Western Australia v Native Title Registrar (1999) 95 FCR 93.  
The alternative ingress for claim group membership, being the non-descent criteria detailed above, is clearly less definitive than the descent based model however, it is my view, that these criteria still contain enough specificity for it to be readily ascertained whether a particular person is in the claim group. Specifically, I note that the Full Court in Ward made a determination where the claim group was described, inter alia, to include members of other estate groups with ritual authority. If the non-descent model allowed for self-identification or was based on subjective grounds then reliable identification of the native title claim group would not be possible and the requirements of s.190B(3) would not be satisfied. However, in this instance, the claim group description is founded on asserted traditional laws and customs, which dictate that only senior descent based members can determine non-descent membership and in making such a determination they must have regard to criteria which are prescriptive in their nature. In addition, the rights and interests held by non-descent members are limited to the individual and are not transmittable. In my view, this model of non-descent membership does provide an objective means by which it can be ascertained whether a person is in the native title claim group. 
Focusing only upon the adequacy of the description of the native title claim group, I am satisfied of its sufficiency for the purpose of s. 190B(3)(b).        

Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
The application satisfies the condition of s. 190B(4).
My view is that for a description to meet the requirements of s. 190B(4), it must describe what is claimed in a clear and easily understood manner —Doepel at [91] to [92], [95], [98] to [101] and  [123].  
The application provides a description of the claimed native title rights and interests in Schedule E in the following terms:
‘The native title rights and interests of the native title holders are the rights possessed under and exercisable in accordance with their traditional laws and customs, including the right to conduct activities necessary to give effect to them, being:
	the right to access and travel over any part of the land and waters;

the right to live on the land, and for that purpose, to camp, erect shelters and other structures;
the right to hunt, gather and fish on the land and waters;
the right to take and use the natural resources of the land and waters;
the right to access, take and use natural water on or in the land;
the right to light fires for domestic purposes, but not for the clearance of vegetation;
the right to access and to maintain and protect sites and places on or in the land and waters that are important under traditional laws and customs;
the right to conduct and participate in the following activities on the land and waters:
	cultural activities;

ceremonies;
meetings;
cultural practices relating to birth and death including burial rites;
teaching the physical and spiritual attributes of sites and places on the land and waters that are important under traditional laws and customs,
and, subject to the rights of any person arising under the laws in force in the Northern Territory to be present on the land, the right to privacy in the exercise and enjoyment of these activities.
	the right to make decisions about the use and enjoyment of the land and waters by Aboriginal people who recognise themselves to be governed by the traditional laws and customs acknowledged by the native title holders;

	the right to share or exchange natural resources obtained on or from the land and waters, including traditional items made from the natural resources;

	the right to be accompanied on the land and waters by persons who, though not native title holders, are:

	people required by traditional law and custom for the performance of ceremonies or cultural activities on the land and waters;

people who have rights in relation to the land and waters according to the traditional laws and customs acknowledged by the native title holders;
	people required by the native title holders to assist in, observe, or record traditional activities on the areas.
2.	The rights and interests listed in paragraph 1 above existed and continue to exist in relation to the application area as a whole.
3.	The native title rights and interests claimed do not confer possession, occupation, use and enjoyment of the application area to the exclusion of all others.
4.	The applicant acknowledges that the native title rights and interests are subject to and exercisable in accordance with valid laws of the Northern Territory of Australia and the Commonwealth of Australia.
5.	The common or group rights and interests comprising the native title are held by the members of the estate groups that together comprise the native title claim group over the application area as a whole. However, the distribution of rights and interests within the group and in respect of different parts of the application area is governed by the claimants’ system of traditional laws and customs, including:
(a)	the particular association that members of the native title claim group have with one or more of the estate groups and their respective estate areas; and
(b)	individual circumstances, including age, gender, knowledge, and physical and mental capacity.’
In my view the native title rights and interests claimed in the application are understandable and have meaning. The description contained in the application is sufficient to allow the native title rights and interests to be readily identifiable for the purposes of s. 190B(4).

Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application satisfies the condition of s. 190B(5) because the factual basis provided is sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons below. I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn before reaching this decision.
The nature of the task at s. 190B(5)
The nature of the Registrar’s task at s. 190B(5) was examined by Mansfield J in Doepel. It is to ‘address the quality of the asserted factual basis’ but ‘not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence...’—at [17]. I am to assume that what is asserted is true and then consider whether ‘the asserted facts can support the claimed conclusions’ – Doepel at [17]. In other words, if the statements are true, are they sufficient to support the claims set out in subparagraphs (a) to (c)?
The Full Court in Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala FC) agreed with Mansfield J’s characterisation of the task at s. 190B(5) (at [83] to [85]). The Full Court also said that a ‘general description’ of the factual basis required by s. 62(2)(e), provided it is ‘in sufficient detail to enable a genuine assessment of the application by the Registrar under s. 190A and related sections, and [is] something more than assertions at a high level of generality’, could, when read together with the applicant’s affidavit swearing to the truth of the matters in the application, satisfy the Registrar for the purpose of s. 190B(5)—at [90] to [92]. 
In my view, the above authorities establish the following clear principles by which the Registrar should be guided when assessing the sufficiency of a claimant’s factual basis: 
	The applicant is not required ‘to provide anything more than a general description of the factual basis’— Gudjala FC at [92].

The nature of the material provided need not be of the type that would prove the asserted facts —Gudjala FC at [92].
The Registrar is not to consider or deliberate upon the accuracy of the information/facts asserted—Doepel at [47]. 
The Registrar is to assume that the facts asserted are true, and to consider only whether they are capable of supporting the claimed rights and interests — Doepel at [17]. 
The decisions of Dowsett J in Gudjala [2007] and Gudjala People #2 v Native Title Registrar [2009] FCA 1572 (Gudjala [2009]) also give specific content to each of the elements of the test at 
ss. 190B(5)(a) to (c). The Full Court in Gudjala FC did not criticise generally the approach that Dowsett J took in relation to these elements in Gudjala [2007] See Gudjala FC [90] to [96] , including his assessment of what was required within the factual basis to support each of the assertions at s. 190B(5). His Honour, in my view, took a consonant approach in Gudjala [2009].
In line with those authorities it is, in my view, fundamental to the test at s. 190B(5) that the applicant describe the basis upon which the claimed native title rights and interests are alleged to exist. More specifically, this was held to be a reference to rights vested in the claim group and further that ‘ it was necessary that the alleged facts support the claim that the identified claim group (and not some other group) held the identified rights and interests (and not some other rights and interests)’—Gudjala [2007] at [39].
The claimant’s factual basis material 
The information before me which addresses the requirements of s.190B(5) is found in Schedules F, G and M and in the affidavits of each of the named applicants. The claim group description in Schedule A, partially extracted above under s. 190B(3), also includes relevant information.  

Reasons for Section 190B(5)(a) - that the native title claim group have, and the predecessors of those persons had, an association with the area
On this aspect of the factual basis, not criticised by the Full Court in Gudjala FC, Dowsett J directed that one must look for an association ‘between the whole group and the area’ but without the necessity for each member to have had an association at all times. There must also be material to support an association between the predecessors of the group and the claim area since sovereignty—Gudjala [2007] at [52] and Gudjala FC at [90] to [96]. 
The relevant information which addresses the requirement of s. 190B(5)(a) includes:
·	Schedule A identifies that the native title claim group consists of seven estate groups. 
The term “estate” is used to describe the land and waters associated with a landholding group. The estate groups are named after the respective estate areas and they are affiliated to the following parts of the application area:
(a)	Alherramp/Rrweltyapet – central/northeastern
(b)	Ilewerr – southern
(c)	Mamp/Arrwek – northern/northwestern
(d)	Tywerl – central/eastern
(e)	Arrangkey – western/northwestern
(f)	Anentyerr/Anenkerr – central/southeastern
(g)	Ntyerlkem/Urapentye – southeastern
·	The native title claim group are either the descendants (by birth or adoption) of 17 apical ancestors named in Schedule A or non-descendants who under the claimants’ system of traditional laws and customs become a member of an estate group when accepted by the senior descent based members of the group. The non-descent criteria that senior members of an estate group have regard to when considering the recruitment of a particular individual are:
(a)	conception and/or birthplace affiliation;
(b)	long-term residence in an estate;
(c)	possession of secular and traditional spiritual knowledge, authority and responsibility for an estate or surrounding country, in particular, knowledge of sites and their mythology;
(h)	authority and responsibility for shared Dreaming tracks and/or places of significance connected with an estate.
Schedule F contains the following relevant information:
‘The native title rights and interests described in Schedule E are held under and exercised in accordance with the traditional laws acknowledged and customs observed by members of the native title claim group and their ancestors, since time immemorial, including:
	At the time when British sovereignty was asserted; and
	At the time of contact with non-Aboriginal people’ – at [2].

‘The seven estate groups whose members comprise the native title claim group are part of a regional society which comprises their Anmatyerr, Arrernte, Warlpiri and Luritja neighbours with whom they a have a close association, for example, through kinship, social engagement and mutual estate recognition. Members of this society acknowledge and observe a common body of laws and customs’ –at [3]. 
‘Each estate is associated with a group of people whose descent can be traced to common ancestors through either patri- or matri- links or a combination of both. Descent is traced through any of a person’s four grandparents’ patrilineal connections to an estate: father’s father (arreng), mother’s father (atyemey/artartey), father’s mother (aperl) and mother’s mother (menh-menh/ipmenh). Those affiliated with an estate through their father’s father are called mereh-artwey in Anmatyerr (in Arrernte pmerek-artweye) – the “owners” or “bosses”. Those whose connections to an estate are through their mother’s father, father’s mother and mother’s mother are called kwertengerl – often glossed in English as “manager/agent” in this region’ – at [13]. ‘Mereh-artweye and kwertengerl are jointly responsible for looking after country, an arrangement that requires the diffusion of knowledge amongst the members of a landholding group, subject to factors such as age, gender, residence and seniority. Mereh-artweye and kwertengerl perform different, but complementary roles and therefore are indispensable to each other’ – at [14].
Schedule F also contains an extensive list of ethnographic and historical sources which are said to: ‘[c]onfirm that at the time of contact and settlement of the region, and continuing to the present day, people affiliated with the Anmatyerr and Arrernte languages, including members of the native title claim group and their ancestors, maintained physical, spiritual and other cultural associations with their country, including occupation and use of the application area itself’ – [18(c)]. 
I note that the list is extensive and contains references from distinguished sources including: 
Stuart, John McDouall. 1865 [1975]. The Journals of John McDouall Stuart during the years 1858. 1859, 1860 & 1862, edited by William Hardman, 2nd ed, Adelaide: Libraries Board of South Australia. pp. 264–265; Gosse, W.C. 1874. W.C. Gosse’s Explorations, 1873. Adelaide: Libraries Board of South Australia; Spencer, W.B. & F.J. Gillen 1968 [1899]. The Native Tribes of Central Australia. NY: Dover; Spencer, Baldwin and F.J. Gillen 1904 (1969). The Northern Tribes of Central Australia. London: Macmillan; Strehlow, C. 1907-20. Die Aranda und Loritja-stamme in Zentral-Australien (The Aranda and Loritja Tribes of Central Australia), (5 Vols. 7 Parts), unpublished manuscript translated by Charles Chewings, Barr Smith Library, Adelaide; In Berndt, R.M. & Berndt, C.H. (eds), Aboriginal Man in Australia, Sydney: Angus & Robertson, 121-47; Tindale, N. 1931a. Expedition to Cockatoo Creek, Central Australia. August 6-27, 1931. Ref: AA 338/1/7; Hartwig, M. 1960. The Coniston killings. Unpublished BA thesis, University of Adelaide; Mulvaney, D.J Encounters in place: Encounters and Aboriginal Australians 1606-1985, University of Queensland Press 1989 – at [18(c)].
No extracts from these sources have been provided however it is stated that these sources contain information which would support the assertion that the native title claim group has, and the predecessors had, an association with the area. In addition, the three applicants have executed affidavits which attest to the truth of all statements made in the application and provide information which also supports these assertions. 
Schedule M contains a summary of the information provided in the affidavits of the applicants, as follows: 
[2] Adrian Dixon was born on Napperby Station at the old camp near to the Napperby homestead in 1974. He has lived at Laramba and on Alherramp country his whole life. From when he was about ten years old his father would take out all his sons and how them the country like his father had shown him and his father before him. His father showed him all the sacred waterholes along Napperby Creek. His mother and father were married on Napperby Station at the old camp. He has three brothers who were also all born on Napperby Station. All his brothers still live on Alherramp country at Laramba. On the weekends and at other times they go hunting on Napperby. They go hunting for kangaroo on Alherramp country. Sometimes he and his brothers camp on country, lighting a fire and digging a barbeque pit to cook the kangaroo that he has caught. He also takes his sons and shows them where the waterholes and soakages are. He collects eagle feathers for ceremony and also a plant with a red flower which they collect on Alherramp country. On the application area, his family collects sugarbag, conkerberries and bush tomatoes. They cut the sugarbag the right way out of the tree. If they find sugarbag they cut the tree open with an axe and get the sweet honey and honey comb. 
[3] Lesley Stafford was born on Coniston Station sometime after World War One. He grew up on Coniston on Mamp country. As an adult he worked on Coniston and Napperby Station droving cattle, fixing fences and building the yards for the cattle and lived in the old community on Napperby and now he lives at Laramba with his family. His father showed him every waterhole and rockhole on Coniston and Napperby Station.  They went digging for soakages, catching kangaroo, lighting fires and cooking kangaroo the right way. They would camp and put up spinifex shelters. Old Billy Stafford took Lesley through ceremony and they lived on country and he taught him all the songs and dreamings. He showed him the places on Napperby and Coniston where the dreamings stop and how to make a spear and the right tree to get the wood for the spear from. He showed him Anngart (native pine) that is good for medicine and Arlatyet (pencil yam) that is good for when you have a headache. His wife went out recently on Napperby and collected the native pine. He takes out school groups teaching them the country on the application area. With Ronnie McNamara, they showed the school kids how they cut wood for boomerangs. He still goes hunting with his sons on their country on Napperby. They go camping and light fires. Sometimes they visit Limestone Bore, Sugarbag Bore and Long Waterhole when hunting. They get kangaroo and perentie.
 
Affidavit of Huckitta Lynch dated 4 March 2011
Mr Lynch idenitifes himself as a Anmatyerr person and senior member of the Illewarr landholding group which is part of the native title claim group – at [5]. He was born before the Second World War and has been through the Law – at [8]. Mr Lynch talks extensively about his llewarr identity and traditional country, his role as mereh-artwey for Illewarr country. Illewarr was his father’s and his father’s father’s country – at [7]. He is also the senior kwertengerl for the Tywerl group as his mother and mothers father were Tywerl. As kwertengerl he has put through ceremony Charlie Glenn and Archie Glenn who are senior mereh-artwey for Tywerl – at [10].
Mr Lynch also talks about working on Napperby Station alongside two brothers who were senior kwertengerl for the Illewarr who taught him all about Illewarr country and dreamings, including country that is in the application area. This included being shown rockholes and sacred sites. Mr Lynch states, ‘they showed me Lake Lewis and the rainbow serpent site there and told me it was dangerous...through this I was able to learn and take responsibility for country. At ceremony time I would join the old people in the old camp on Napperby and receive more knowledge about my dreamings and country. I learnt from Illewarr Kwertengerl who have all passed away now’– at [11] to [12].

Affidavit of Lesley Stafford dated 2 March 2011:
Mr Stafford idenitifes himself as a Anmatyerr person and senior member of the Mamp/Arrwek landholding group and the native title claim group at [5]. He is mereh-artwey for the Mamp estate and its dreamings through his father and father’s father – at [7]. Mamp country runs down from Coniston to Napperby and Napperby was where his father would do ceremony – at [10]. 
I am satisfied that the material before me demonstrates a factual basis which is sufficient to support the assertion that the native title claim group has an association with the application area, and that there has been an association between the predecessors of the claim group and the area since sovereignty. I am satisfied that the requirements of s. 190B(5)(a) are met.

Reasons for s. 190B(5)(b) – that there exist traditional laws and customs that give rise to the claimed native title

In Gudjala 2007 at [26] and Gudjala 2009 at [22], Dowsett J discussed the meaning attributed to ‘native title’ pursuant to s. 223 of the Act and its relevance in examining the factual basis provided to support the assertion at s. 190B(5)(b) (and similarly s. 190B(5)(c)). This meaning of native title, with its focus on rights and interests in relation to land and waters and the current possession of such rights and interests under traditional laws and customs by claimants who have a connection with the land or waters pursuant to these laws and customs, provides guidance to the Registrar or her delegate when examining the factual basis in support of this assertion—see Gudjala 2007 at [26], where Dowsett J outlined his understanding of the principles drawn from Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 (Yorta Yorta). Again, this aspect of the decision of Dowsett J was not criticised by the Full Court—Gudjala FC at [90] to [96]. 

This understanding, largely restated in Gudjala 2009, led his Honour to form the following views in relation to the test at s. 190B(5)(b):  
·	the ‘starting point must be identification of an indigenous society at the time of sovereignty’, as it ‘is impossible to identify a system of laws and customs as such without identifying the society which recognises and adheres to those laws and customs’—Gudjala 2007 at [66] and Gudjala 2009 at [36];
·	there must be some link ‘between the claim group and claim area’ and this process ‘will certainly involve the identification of some link between the apical ancestors and any society existing at sovereignty’—Gudjala 2007 at [66] and Gudjala 2009 at [40];
·	for laws and customs to be traditional ‘they must have their source in a pre-sovereignty society and have been observed since that time by a continuing society’—Gudjala 2007 at [63] and Gudjala 2009 at [37]; and
·	such laws and customs that exist now may not be identical to those that existed prior to sovereignty but must ‘have their roots in the pre-sovereignty laws and customs’—Gudjala 2009 at [22]. 

Attachment F contains the following information: 

‘Foundation of the Law in the Altyerr
5.	There is a communally acknowledged belief amongst members of the regional society to which the claimants belong that the physical and cultural landscape, the legal, social, kinship and religious systems, and the conditions for their continuity, were all produced by spiritual ancestors who travelled on, above or below the land in a creative era long ago, termed Altyerr in Anmatyerr (Altyerre in Arrernte). It is glossed as the “Dreaming” or “Dreamtime” in English. The claimants’ system of laws and customs – the “Law” – has its foundation in the Altyerr. It is held to be unchanged from the time of their creation and to have been transmitted to each succeeding generation by the ancestors.
6.	The term Dreaming covers a range of attributes including cosmogony, spiritual ancestors and accounts of their exploits and travels, spiritual power, religious laws and objects, places, ritual, designs and songs, and explicit and implicit events and directives of both a ‘sacred’ and ‘everyday’ nature which provide an ongoing foundation for the current exercise of rights and interests in relation to land and waters and associated spiritual beliefs. 
7.	The network of Dreaming tracks in the region forms the basis for the socio-spatial organisation of estate groups. The local land areas (‘estates’) associated with an estate group are referred to as a country or mer in Anmatyerr and pmere in Arrernte. Estates are not neatly bounded areas; they consist of assemblages of sites and surrounding land and waters associated with a predominant Dreaming. Some countries overlap while others contain non-contiguous areas of land and waters.
Social organisation
8.	The kinship system incorporates both actual and classificatory kin relations between people and also metaphoric relationships between people, their country and the Altyerr. 
9.	Key features of the system are: recognition of common spiritual and human ancestors; common and interdependent familial ties; terms for genealogically close kin are applied to people who are more distant and not necessarily biologically related; recognition of behavioural rules and sanctions relating to interpersonal relationships, for example, preferred marriage partners and avoidance practices; defines the roles and obligations of people in ritual contexts; recognition of group and individual connections / responsibilities to the country associated with particular estate groups; affiliation on a group and individual basis with Dreaming Beings associated with particular estate groups.
10.	Complementing the kinship system is another level of social classification based on subsections (eight divisions) and moieties (dual division). Members of the native title claim group have a personal or ‘skin’ name which denotes their affiliation with a subsection. In the Anmatyerr system used by members of the native title claim group the subsections are Peltharr, Pengart, Kemarr, Mpetyan, Ngwarray, Penangk, Pwerrerl and Ngal’. 
Additional elements of the traditional law and custom of the region including the application area are set out in Attachment F [12] to [15] (Land Tenure system) and [16] to [20] (Transmission, acknowledgement and observance), and refer to:
·	the recognition of the complimentary but distinct roles of mereh-artwey (‘bosses’) and kwertengerl (‘managers’);
·	the system of estates;
·	laws and customs pertaining to country which involve spiritual obligations, observations of restrictions imposed by gender, age, ritual knowledge and experience and processes of fusion and succession.

Furthermore, intrinsic to the law and custom of the claim group is the continued observance of customary secular and spiritual practices which relate to Dreaming tracks associated with sites and places on the application area, including:
‘Ankerr (Emu), Anthep (Dancing Women), Ayepareny (Caterpillar), Arelh atherr/Ngawerrey atherr (Two Women), Kwerraly angerr/Peltharr map (Seven Sisters, the Pleiades), Aherr (Red Kangaroo), Amwang (Snake), Irrpenng (Fish),  Iltyarnm (Yabby), Tyelp (Native Cat), Angkay (Bilby), Antenh (Brushtail Possum) Rltwamp/ngkwarl (Sugarbag), Arnapar/Arnwer or Arengk/Ngwely (Dingo), Artew (Bush Turkey), Yerramp (Honey Ant), Akwet-akwet (Spotted Nightjar), Kwaty (Rain), Alkwert arwang and Antwerrkenh (Shield handle and Black-headed Python), Yalk/yerrakwerr (Bush onion), Ameng (Bush Fly), Arlanty (Bicycle Lizard), Arrangkey (Morning Star), Apma kwelay (Giant Rainbow Snake) and Alkart (Halls Creek Wattle)’ – at [18(f)].

There is also additional information in the applicants affidavits and Schedule M extracted previously at s. 190B(5)(a) which refers to the law and customs which are observed by the claim group and give rise to the claimed native title rights and interests, including: 
·	The applicants and their family’s connection to the application area; 
·	their roles as mereh-artwey (‘bosses’) and kwertengerl (‘managers’);
·	the transmission of traditional laws and customs by elders;
·	the use of resources for recreational and traditional purposes;
·	teaching young people about country and the law; and
·	the requirement of seeking permission to access country.

I am satisfied that the information provided in Schedule F and M and the affidavits of the applicants, which describes the traditional laws and customs for the native title claim group that give rise to the native title rights and interests claimed in Schedule E, is sufficient to meet the requirements of s. 190B(5)(b).

Reasons for s. 190B(5)(c) that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs

Paragraph 190B(5)(c) is concerned with whether the factual basis is sufficient to support the assertion that the native title claim group continues to hold the native title rights and interests claimed. In my view, this assertion relates to the continued holding of native title through the ongoing observance of the relevant traditional laws and customs of the group.

In addressing this aspect of the test in Gudjala 2009, Dowsett J considered that: 
Clear evidence of a pre-sovereignty society and its laws and customs, of genealogical links between that society and the claim group, and an apparent similarity of laws and customs may justify an inference of continuity’—at [33]. 

It is my view that the information in schedules A, F, G and M and the affidavits of each of the applicants is sufficient to support the assertion that the native title claim group continues to hold native title in accordance with their traditional laws and customs. Further information which supports this view is found in the following excerpts from the affidavit of Adrian Dixon:

[13] My brothers and I make sure that sacred sites are not being disturbed.

[14] The main dreaming for my country, Alherramp are Possum and Fish. When we have young men’s ceremony we show the young men the painted designs for their country...It is the job for the senior kwertengerl to make sure that the paint is done correctly. If they make a mistake they will get into trouble. If someone is getting to old to paint then this job is given to someone else.

[15]My father and my uncle Donald Campbell taught me the possum dreaming as their father had taught them. When we have ceremony the elders show me which areas are mine and which dreaming are mine.

[16] We still go and collect eagle feathers for ceremony. There is this particular plant with a red flower...we get the stem and the head of the flower and mash it up and mix it with feathers and ochre and stick it to our bodies. The mereh-artwey get painted up this way and dance at ceremony time. The kwertengerl apply the feathers and ochre.

[17] It is the elders who make the decision of when initiation ceremonies are to start. We have ceremonies each year. The senior kwertengerl will make a decision when a boy is ready to be put through the Law.

[18] There is a Irrpenng (Fish Dreaming) soakage within the boundaries of the Laramba community. There are Irrpenng rockholes in Napperby Creek on the application area. The elders know the songs for the Irrpenng. They can sing up the fish so they can come up at those sacred places. The fish come up through the waterholes and the soakages. They sing when rain is about to come.

[21] Some trees cannot be touched on Alherramp country. We are taught by the elders such as Huckitta Lynch, Ronnie McNamara, Lesley Stafford and Bobby Tilmouth which trees to leave. At Rtanng near No.2 Bore there is a pair of blood wood trees and an old gum tree. You can’t cut those trees for sugarbag. Those story trees have to be left.

[23] In the old days if people came and sung someone else’s song without permission there would be trouble. People would fight to the death. Today it is a little easier.

[24] You have to have a kwertengerl to help you to perform ceremony...I can help as kwertengerl for those Illewerr mob or those Mamp mob. In return they might give me a shield all painted up. Those old people like Lesley Stafford or Ronnie McNamara can make a shield really quick. They make it by hand sitting down in half a day. They don’t use any power tools. They make it like the old days by hand.

[25] Other payment made to the kwertengerl can be wooden coolamons.

I am satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(c).

Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
The application satisfies the condition of s. 190B(6). The claimed native title rights and interests that I consider can be prima facie established are identified in my reasons below. I note that only those rights and interests that prima facie can be established are to be entered on the Register of Native Title Claims—see s. 186(1)(g) and the note to s. 190B(6).
My task under s. 190B(6) is to consider whether there is any factual material before me supporting the existence of the particular native title rights and interests claimed, having regard to relevant law about what is a ‘native title right and interest’ (as that term is defined in s. 223) and whether or not the right has been extinguished. In Doepel, Mansfield J stated that s. 190B(6), together with ss. 190B(5) and (7), ‘clearly calls for consideration of material which may go beyond the terms of the application, and for that purpose the information sources specified in s. 190A(3) may be relevant’—at [16]. 

I now consider whether each of the claimed rights and interests, as described in Schedule E of the application, can be prima facie established. I note that the applicant has stated in paragraph 3 of Schedule E that ‘the native title rights and interests claimed do not confer possession, occupation, use and enjoyment of the application area to the exclusion of all others’. 

Where appropriate, I have grouped native title rights and interests together in my reasons below.

the right to access and travel over any part of the land and waters;
Established. Evidence of this non-exclusive right is set out in the affidavits of Adrian Dixon (paragraphs [7], [8], [27] and [30]), Lesley Stafford (paragraphs [7], [8], [12] and [20]), and Huckitta Lynch (paragraphs [7], [11], [14] and [22]) and Schedule G (paragraph [1]).

the right to live on the land, and for that purpose, to camp, erect shelters and other structures;
Established. Evidence of this right is described in affidavits of Adrian Dixon (paragraphs [8], [12] and [30]), Lesley Stafford (paragraphs [8], [12] and [19]), and Huckitta Lynch (paragraphs [7], [11],  and [22]) and Schedule G (paragraph [2]).

the right to hunt, gather and fish on the land and waters;
the right to take and use the natural resources of the land and waters;
the right to access, take and use the natural water on or in the land;
Established. Evidence of these rights is described in affidavits of Adrian Dixon (paragraphs [12], [16] and [20]), Lesley Stafford (paragraphs [10] to [14], [17] and [19]), and Huckitta Lynch (paragraphs [11] and [14]) and Schedule G (paragraphs [3] and [4]).

the right to light fires for domestic purposes, but not for the clearance of vegetation;
Established. Evidence of this right is described in affidavits of Adrian Dixon (paragraphs [11] and [12]), Lesley Stafford (paragraphs [12] and [19]), and Huckitta Lynch (paragraphs [11] and [14]).
the right to access and to maintain and protect sites and places on or in the land and waters that are important under traditional laws and customs;
Established. Evidence of these rights is described in affidavits of Adrian Dixon (paragraphs [12], [13] and [21]), Lesley Stafford (paragraphs [10] and [12] to [14]), and Huckitta Lynch (paragraphs [11], [15] and [16]) and Schedule G (paragraph [11]).
the right to conduct and participate in the following activities on the land and waters:
cultural activities;
ceremonies;
meetings;
cultural practices relating to birth and death including burial rites;
teaching the physical and spiritual attributes of sites and places on the land and waters that are important under traditional laws and customs,
and, subject to the rights of any person arising under the laws in force in the Northern Territory to be present on the land, the right to privacy in the exercise and enjoyment of these activities.
Established. Evidence of these rights is described in affidavits of Adrian Dixon (paragraphs [14] to [18], [22],[24] and [25]), Lesley Stafford (paragraphs [12] to [14], [17], [18] and [20]), and Huckitta Lynch (paragraphs [12], [15] to [19]) and Schedule G (paragraphs [6] to [10]).

the right to make decisions about the use and enjoyment of the land and waters by Aboriginal people who recognise themselves to be governed by the traditional laws and customs acknowledged by the native title holders;
Established. Evidence of this right is described in affidavits of Adrian Dixon (paragraphs [7] and [30]), Lesley Stafford (paragraphs [18] and [20]), and Huckitta Lynch (paragraph [22]).

the right to share or exchange natural resources obtained on or from the land and waters, including traditional items made from the natural resources;
Established. Evidence of this right is described in affidavits of Adrian Dixon (paragraphs [22], [24] and [25]), Lesley Stafford (paragraph [19]), and Huckitta Lynch (paragraph [22]).

the right to be accompanied on the land and waters by persons who, though not native title holders, are:
people required by traditional law and custom for the performance of ceremonies or cultural activities on the land and waters;
people who have rights in relation to the land and waters according to the traditional laws and customs acknowledged by the native title holders;
people required by the native title holders to assist in, observe, or record traditional activities on the areas.
Established. Evidence of this right is described in affidavits of Adrian Dixon (paragraphs [22], and [30]), Lesley Stafford (paragraphs [17] and [20), and Huckitta Lynch (paragraphs [17] and [22]).

Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
The application satisfies the condition of s. 190B(7).
Under s. 190B(7)(a), I must be satisfied that at least one member of the native title claim group currently has or previously had a traditional physical connection with any part of the land or waters covered by the application.

As ‘traditional physical connection’ is not defined in the Act, I interpret this phrase to mean that physical connection should be in accordance with the particular traditional laws and customs relevant to the claim group. I also have regard to the High Court’s decision in Yorta Yorta about the meaning of ‘traditional’, as outlined in my reasons for s. 190B(5) above. 

The information in Schedules F, G and M and the affidavits of the three applicants suggests that at least one member of the native title claim group currently has or previously had a traditional physical connection with the application area.

Subsection 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If :
	a previous exclusive possession act (see s. 23B) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act;
a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or
	the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act;

a claimant application must not be made in which any of the native title rights and interests confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection(2) and (3) does not apply if:

	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and
	the application states that ss. 47, 47A or 47, as the case may be, applies to it.


The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by looking at each part of s. 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.
Reasons for s. 61A(1)
Section 61A(1) provides that a  native title determination application must not be made in relation to an area for which there is an approved determination of native title. 
In my view the application does not offend the provisions of s. 61A(1). A search of the National Native Title Register indicates that there are no determinations of native title in relation to the application area.
Reasons for s. 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply. 
In my view the application does not offend the provisions of s. 61A(2).
Schedule B paragraph (10) excludes areas covered by a valid previous exclusive possession act from the application area, subject to the provisions in ss. 47, 47A and 47B of the Act. 
Reasons for s. 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, , unless the circumstances described in s. 61A(4) apply. 
In my view, the application does not offend the provisions of s. 61A(3). 
Schedule E paragraph [3] states that the native title rights and interests claimed do not confer possession, occupation, use and enjoyment of the claim area to the exclusion of all others.
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or
	the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
	in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.

The application satisfies the condition of s. 190B(9), because it meets all of the three subconditions, as set out in the reasons below.
Reasons for s. 190B(9)(a):
The application satisfies the subcondition of s. 190B(9)(a).
Schedule Q states that ‘[t]he applicant does not claim ownership of minerals, petroleum or gas wholly owned by the Crown’.
Reasons for s. 190B(9)(b)
The application satisfies the subcondition of s. 190B(9)(b).
Schedule P states this is not applicable to this application.
Result for s. 190B(9)(c)
The application satisfies the subcondition of s. 190B(9)(c).
There is no information in the application or otherwise to indicate that any of the native title rights and/or interests claimed in the application area have been extinguished.

[End of reasons]
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Section 190C conditions
Test condition
Subcondition/requirement
Result
s. 190C(2) 

Aggregate result:
met

re s. 61(1)
met

re s. 61(3)
met

re s. 61(4)
met

re s. 62(1)(a)
met

re s. 62(1)(b)
Aggregate result:
met


s. 62(2)(a)
met


s. 62(2)(b)
met


s. 62(2)(c)
met


s. 62(2)(d)
met


s. 62(2)(e)
met


s. 62(2)(f)
met


s. 62(2)(g)
met


s. 62(2)(ga)
met


s. 62(2)(h)
met
s. 190C(3)

met
s. 190C(4)

Overall result:
met

s. 190C(4)(a)
met

s. 190C(4)(b)
NA

Section 190B conditions
Test condition
Subcondition/requirement
Result
s. 190B(2)

met
s. 190B(3)

Overall result:
met

s. 190B(3)(a)
NA

s. 190B(3)(b)
met
s. 190B(4)

met
s. 190B(5)

Aggregate result:
met

re s. 190B(5)(a)
met

re s. 190B(5)(b)
met

re s. 190B(5)(c)
met
s. 190B(6)

met
s. 190B(7)(a) or (b)

met
s. 190B(8)

Aggregate result:
met

re s. 61A(1)
met

re ss. 61A(2) and (4)
met

re ss. 61A(3) and (4)
met
s. 190B(9)

Aggregate result:
met

re s. 190B(9)(a)
met

re s. 190B(9)(b)
met

re s. 190B(9)(c)
met
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