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Name of delegate
Cobey Taggart
I have considered this claim for registration against each of the conditions contained in ss. 190B and 190C of the Native Title Act 1993 (Cwlth).
For the reasons attached, I do not accept this claim for registration pursuant to s. 190A of the Native Title Act 1993 (Cwlth). 
For the purposes of s. 190D(3), my opinion is that the claim does not satisfy all of the conditions in s. 190B.
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Cobey Taggart
Delegate of the Native Title Registrar pursuant to
sections 190, 190A, 190B, 190C, 190D of the Native Title Act 1993 (Cwlth) under an instrument of delegation dated 2 August 2010 and made pursuant to s. 99 of the Act. 
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Introduction
This document sets out my reasons, as the Native Title Registrar’s (the Registrar) delegate, for the decision to not accept the application for registration pursuant to s. 190A of the Act. 
Note: All references in these reasons to legislative sections refer to the Native Title Act 1993 (Cwlth) which I shall call ‘the Act’, as in force on the day this decision is made, unless otherwise specified. Please refer to the Act for the exact wording of each condition. 
Application overview
The combined Mandingalbay Yidinji-Gunggandji claimant application (the application) has a long procedural history, which I outline below:
·	By order dated 16 December 1999 the Court granted leave for the native title determination applications QUD6018/1998 – Descendants of G Christian – QC98/40 and QUD6104/1998 – Descendants of G Christian – QC98/41 to be combined into the current application;
·	On 4 September 2000 a delegate of the Registrar considered and accepted the combined application for registration under s. 190A of the Act (the application was then known as the Yarrabarra Gungandji native title claim group);
·	On 9 February 2001 an amended application was filed in the Court, with leave to amend the application being subsequently granted on 27 April 2001. This amended application effected a substantial change to the native title claim group such that it included a significant number of additional ancestors from whom the group was descended and became a claim for the Mandingalbay Yidinji-Gunggandji native title claim group. On this occasion also, the Federal Court allocated a new Federal Court reference number, Q6016 of 2001 and the application became known as combined Mandingalbay Yidinji-Gunggandji;
·	By leave granted 2 November 2001, the application was again amended in accordance with an amended application which had been filed on 25 October 2001. On 26 March 2003, the amended application was considered and not accepted for registration pursuant to s. 190A of the Act. Accordingly, the entry in the Register of Native Title Claims (Register) relating to the application was removed;
·	On 16 December 2004, the applicant was replaced by order of the Court (Spender J) pursuant to s. 66B of the Act: Combined Mandingalbay Yidinji-Gunggandji Claim v State of Queensland [2004] FCA 1703. An appeal to the Full Court (North, Weinberg and Greenwood JJ) regarding the replacement of the applicant was subsequently dismissed and/or not allowed: Noble v Mundraby, Murgha, Harris and Garling [2005] FCAFC 212;
·	On 21 April 2008 the registration test was applied to the claim made in the application in accordance with the requirements of item 90 of the Native Title Amendment Act 2007 (Amendment Act). Again, the application was not accepted for registration.
·	On 21 April 2010 the applicant filed an amended application in the Court in accordance with leave granted on 2 March 2010. The Registrar of the Federal Court of Australia gave a copy of the application to the Registrar on 23 April 2010 pursuant to s .64(4) of the Act. This has triggered the Registrar’s duty to consider the claim made in the application under s. 190A of the Act.
I am satisfied that neither subsection 190A(1A) nor subsection 190A(6A) apply to this claim. I am satisfied that s. 190A(1A) does not apply in this instance because no relevant order under s. 87A has been made by the Court.  I am also satisfied that s. 190A(6A) does not apply in this instance because the application is not currently entered on the Register. As an application must be on the Register before the circumstances provided within s. 190A(6A) will arise, I am satisfied that it does not apply in this instance. 
Therefore, in accordance with subsection 190A(6) I must accept the claim for registration if it satisfies all of the conditions in 190B and 190C of the Act. This is commonly referred to as the registration test.
Registration test
Section 190B sets out conditions that test particular merits of the claim for native title. Section 190C sets out conditions about ‘procedural and other matters’. Included among the procedural conditions is a requirement that the application must contain certain specified information and documents. In my reasons below I consider the s. 190C requirements first, in order to assess whether the application contains the information and documents required by s. 190C before turning to questions regarding the merit of that material for the purposes of s. 190B.
Pursuant to s. 190A (6B), the claim in the application must not be accepted for registration because it does not satisfy all of the conditions in ss. 190B and 190C. A summary of the result for each condition is provided at Attachment A.
Information considered when making the decision
Subsection 190A(3) directs me to have regard to certain information when testing an application for registration; there is certain information that I must have regard to, but I may have regard to other information, as I consider appropriate. 
I am also guided by case law (arising from judgments in the courts) relevant to the application of the registration test. Among issues covered by such case law is the issue that some conditions of the test do not allow me to consider anything other than what is contained in the application while other conditions allow me to consider wider material.
In making this decision I have had regard to the application and the other documents as filed by the applicant with the application.  I have also had regard to document contained in the Tribunal’s case management/delegates file QC99/39 (also known as 2010/00956).  Where I have had particular regard to information in documents within that file, I have identified them in this statement of reasons. 
I have not considered any information that may have been provided to the Tribunal in the course of the Tribunal providing assistance under ss. 24BF, 24CF, 24CI, 24DG, 24DJ, 31, 44B, 44F, 86F or 203BK, without the prior written consent of the person who provided the Tribunal with that information, either in relation to this claimant application or any other claimant application or any other type of application, as required of me under the Act.
Also, I have not considered any information that may have been provided to the Tribunal in the course of its mediation functions in relation to this or any other claimant application. I take this approach because matters disclosed in mediation are ‘without prejudice’ (see s. 94D of the Act). Further, mediation is private as between the parties and is also generally confidential (see also ss. 94K and 94L).
Procedural fairness steps
As a delegate of the Registrar and as a Commonwealth Officer, when I make my decision about whether or not to accept this application for registration I am bound by the principles of administrative law, including the rules of procedural fairness, which seek to ensure that decisions are made in a fair, just and unbiased way. Procedural fairness requires that a person who may be adversely affected by a decision be given the opportunity to put their views to the decision-maker before that decision is made. They should also be given the opportunity to comment on any material adverse to their interests that is before the decision-maker. The steps that I and other officers of the Tribunal have undertaken to ensure procedural fairness is observed are as follows:
	By letter dated 30 April 2010 the Tribunal wrote to the applicant and confirmed that the Registrar had received a copy of the amended application from the Registrar of the Federal Court;
	By letter dated 30 April 2010 the Tribunal wrote to the Queensland Government and informed the state government that the amended application had been filed on 21 April 2010; 
	By letter dated 11 June 2010 the Tribunal wrote to the applicant regarding two inadvertent errors within the written description of the external boundary of the land and waters claimed by the application as prepared by the Tribunal. The first of these errors was such that a small portion of land and waters, which the applicant had intended to be claimed by the application, had been omitted from the area covered by the application. The second error had the effect of creating an overlap between this application and QC01/19 – Combined Gungandji – QUD6013/01. These errors had previously been bought to the attention of the applicant. The purpose of this letter was to provide a new map and written description, as prepared by the Tribunal, which, if included in the application as filed in the Court, would rectify these errors; 
	By letter also dated 11 June 2010 the Tribunal wrote to the applicant and provided my preliminary assessment of the application. The preliminary assessment informed the applicant of my view that the application may not satisfy a number of conditions of the registration test. This letter noted that if the applicant intended to amend the application or otherwise provide further information, it was requested to do so by 9 July 2010;
	By email dated 8 July 2010 the Tribunal wrote to the applicant’s legal representative in reference to a telephone conversation, between the legal representative and a Tribunal case manager, of that day. This email confirmed the legal representative’s advice that a Notice of Motion would be filed on 16 July 2010, seeking to rectify issues with the application in its form as filed on 21 April 2010;
	By letter dated 5 August 2010 the Tribunal wrote to the applicant and noted that a Notice of Motion had not been filed and there had not been any further information provided in relation to other matters raised in the preliminary assessment. This letter further informed the applicant that the registration test would be applied to the application by 3 September 2010. The letter also invited the applicant to inform the Tribunal as to whether a Notice of Motion had been, or was intended to be, filed;
	By letter dated 13 August 2010 the Tribunal wrote to the Queensland Government and informed the state government that the registration test would be applied to the application by 3 September 2010. The letter also informed the state government of my view that neither ss. 190A(1A) nor 190A(6A) was applicable in this instance. In the event the state government wished to provide information for my consideration in the registration test it was requested to do so by 23 August 2010. 

To date no amendment has been made to the application, a Notice of Motion seeking to amend the application has not been filed, the applicant has not informed the Tribunal that it intends to do so and no additional information has been received by the applicant in relation to the matters raised in my preliminary assessment. 

Procedural and other conditions: s. 190C
Subsection 190C(2)
Information etc. required by ss. 61 and 62
The Registrar/delegate must be satisfied that the application contains all details and other information, and is accompanied by any affidavit or other document, required by sections 61 and 62. 
The application satisfies the condition of s. 190C(2), because it does contain all of the details and other information and documents required by ss. 61 and 62, as set out in the reasons below. 
I note that I am considering this claim against the requirements of s. 62 as it stood prior to the commencement of the Native Title Amendment (Technical Amendments) Act 2007 on 1 September 2007.  This legislation made some minor technical amendments to s. 62 which only apply to claims made from the date of commencement of the Act on 1 September 2007 onwards, and the claim before me is not such a claim. 
In reaching my decision for the condition in s. 190C(2), I understand that this condition is procedural and requires me to be satisfied that the application contains the information and details, and is accompanied by the documents, prescribed by ss. 61 and 62. This condition does not require me to undertake any merit or qualitative assessment of the material for the purposes of s. 190C(2): Attorney General of Northern Territory v Doepel (2003) 133 FCR 112 (Doepel) —at [16] and also at [35] to [39].  In other words, does the application contain the prescribed details and other information? 
It is also my view that I need only consider those parts of ss. 61 and 62 which impose requirements relating to the application containing certain details and information or being accompanied by any affidavit or other document (as specified in s. 190C(2)). I therefore do not consider the requirements of s. 61(2), as it imposes no obligations of this nature in relation to the application.  I am also of the view that I do not need to consider the requirements of s. 61(5).  The matters in ss. 61(5)(a), (b) and (d) relating to the Court’s prescribed form, filing in the Court and payment of fees, in my view, are matters for the Court. They do not, in my view, require any separate consideration by the Registrar. Paragraph 61(5)(c), which requires that the application contain such information as is prescribed, does not need to be considered by me under s. 190C(2), as I already test these things under s. 190C(2) where required by those parts of ss. 61 and 62 which actually identify the details/other information that must be in the application and the accompanying prescribed affidavit/documents.
Turning to each of the particular parts of ss. 61 and 62 which require the application to contain details/other information or to be accompanied by an affidavit or other documents:

Native title claim group: s. 61(1)
The application must be made by a person or persons authorised by all of the persons (the native title claim group) who, according to their traditional laws and customs, hold the common or group rights and interests comprising the particular native title claimed, provided the person or persons are also included in the native title claim group.
The application contains all details and other information required by s. 61(1). 
As I have noted above, s. 190C(2) largely directs my consideration to procedural or administrative matters.  For the purposes of s. 61(1) my task is limited, with some exception, to considering only whether the information is contained within the application and not whether that information is correct: Doepel —at [36] to [37]. That exception relates to instances where, on the face of the application, it is apparent that there are members of the native title claim group who are excluded from the native title claim group description: see Doepel — at [35]. 
Part A[2] of the application provides information which, in summary, states that the persons who jointly comprise the applicant were authorised to be the applicant for this application and deal with matters arising in relation to it by the members of the Mandingalbay Yidinji-Gunggandji native title claim group at a meeting in October 2004.  Reference is also made to judicial decisions which contain further information regarding the decision making processes of this native title claim group. 
Schedule A of the application provides a description of the Mandingalbay Yidinji-Gunggandji native title claim group (an extract of which can be seen in my reasons below at s. 190B(3)). 
I am satisfied that the application contains the information required by s. 61(1).  That is, who the native title claim group is and that the members of that group have authorised the making of the application. I am also satisfied that there is no information on the face of the application which indicates that members of the native title claim group have been excluded from the native title claim group description. For these reasons I am satisfied that this condition is met. 
Name and address for service: s. 61(3)
The application must state the name and address for service of the person who is, or persons who are, the applicant.
The application contains all details and other information required by s. 61(3).
The application identifies by name, the persons who jointly comprise the applicant on page 2 of the application. The address for service of these individuals is provided at Part B of the application. 
Native title claim group named/described: s. 61(4)
The application must:
	name the persons in the native title claim group, or

otherwise describe the persons in the native title claim group sufficiently clearly so that it can be ascertained whether any particular person is one of those persons.
The application contains all details and other information required by s. 61(4).
As outlined above, s. 190C(2) is largely concerned with procedural matters.  For the purposes of s. 61(4) I am required to consider only whether the information is contained within the application. 
The application contains, at Schedule A, a description of the native title claim group (see my reasons regarding s. 190B(3) for an extract). As the application contains a description of the persons who comprise the native title claim group, which is all that is required, I am satisfied that this requirement has been met. 
Affidavits in prescribed form: s. 62(1)(a)
The application must be accompanied by an affidavit sworn by the applicant that:
	the applicant believes the native title rights and interests claimed by the native title claim group have not been extinguished in relation to any part of the area covered by the application, and 

the applicant believes that none of the area covered by the application is also covered by an entry in  the National Native Title Register, and
the applicant believes all of the statements made in the application are true, and
the applicant is authorised by all the persons in the native title claim group to make the application and to deal with matters arising in relation to it, and
stating the basis on which the applicant is authorised as mentioned in (iv). 
The application is accompanied by the affidavit required by s. 62(1)(a).
In considering whether an application satisfies the requirements of s. 62(1)(a), it will be sufficient where an applicant briefly addresses each requirement of that particular section. Further, I need only be satisfied that the required information is within the affidavit and not whether that information is correct: Doepel —at [87].
As is clear from the wording of s. 62(1)(a), it is also necessary for the affidavit to ‘accompany’ the application. An affidavit will accompany an application where it refers to the application and is clearly to be read with reference to it: Doepel at —[89]. 
The application includes affidavits executed by each of the individuals identified within the application as jointly comprising the applicant. I am also satisfied that each affidavit has been competently witnessed. As the affidavits were filed with the application, I am satisfied that they accompany it:
·	Les Murgha’s affidavit was sworn on 14 December 2009;
·	Stewart Harris’s affidavit was sworn on 14 December 2009; and 
·	Charles Thomas Garling’s affidavit is signed and dated 8 December 2009;
·	Vincent Mundraby’s affidavit was sworn on 11 October 2009.
Save for personalised details, these affidavits are in identical form and relevantly state:
	I believe that the native title rights and interest claimed by the Mandingalbay Yidinji-Gungandji native title group have not been extinguished in relation to any part of the area covered by the application; and
	I believe that none of the area covered by the application is also covered by an approved determination of native title; and

I believe that all of the statements made in the application are true; and
I am a member of the Mandingalbay Yidinji-Gungandji native title claim group and, together with [each affidavit then names the remaining three individuals who, together with the deponent, jointly comprise the applicant] am authorised by all persons in the Mandingalbay Yidinji-Gungandji native title claim group to make the application and to deal with matters arising in relation to it; and
Each affidavit then deposes to the effect that a meeting of the native title claim group was held on 6 October 2004 in Yarrabah, Queensland.  At this meeting decisions relating to authorisation of the applicant were required to be made according to traditional law and custom of the native title claim group.  This process involves decisions being referred to elders of the native title claim group for decision and the members of the native title claim group then abiding by those decisions.
Based on the information above, I am satisfied that the affidavits contain the information required by s. 62(1)(a). 
As each affidavit is signed by the deponent, has been witnessed, accompanies the application and otherwise contains all details and information as required by s. 62(1)(a), I am satisfied that this requirement has been met. 
Application contains details required by s. 62(2): s. 62(1)(b)
The application must contain the details specified in s. 62(2). 
The application contains all details and other information required by s. 62(1)(b). 
The application does contain the details specified in ss. 62(2)(a) to (h), as identified in the reasons below.
Information about the boundaries of the area: s. 62(2)(a)
The application must contain information, whether by physical description or otherwise, that enables the following boundaries to be identified:
	the area covered by the application, and

any areas within those boundaries that are not covered by the application.
The application contains all details and other information required by s. 62(2)(a).
Attachment B and B1 of the application provide a written description of the area covered by the application and also areas within those boundaries which are not covered by the application.  I note that whether these descriptions are sufficient to identify with reasonable certainty the areas subject to the native title application is, in summary, the task of s. 190B(2).  
Map of external boundaries of the area: s. 62(2)(b)
The application must contain a map showing the boundaries of the area mentioned in s. 62(2)(a)(i).
The application contains all details and other information required by s. 62(2)(b).
Attachment C of the application provides 3 maps which depict the boundaries of the application area.  I note that whether these maps are sufficient to identify with reasonable certainty the areas subject to the native title application is, in summary, the task of s. 190B(2). 


Searches: s. 62(2)(c)
The application must contain the details and results of all searches carried out to determine the existence of any non-native title rights and interests in relation to the land and waters in the area covered by the application.
The application contains all details and other information required by s. 62(2)(c).
Schedule D to the application states:
The Mandingalbay Yidinji-Gunggandji native title claim group has not carried out any searches to determine the existence of any non-native title rights and interests in relation to the land or waters in the area covered by the application.
As I have noted above, I am considering whether the application satisfies the requirements of s. 190C(2) in its form prior to the commencement of the Native Title Amendment (Technical Amendments) Act 2007 (Technical Amendment Act) on 1 September 2007. In particular, I note that there was amendment made to s. 62(2)(c) by the Technical Amendment Act.
In its form prior to the commencement of the Technical Amendment Act, s. 62(2)(c), on its face, requires an applicant to provide a significant level of information. A literal understanding of s. 62(2)(c) requires an applicant to provide the results of any search undertaken to determine the existence of any non-native title rights and interests in relation to the land or waters in the area covered by the application.  
In my view in its pre-amended form s. 62(2)(c), requires an applicant to provide details of relevant searches of which it is aware and has available to it, including those it has undertaken. While not strictly relevant, I note that in its current form s. 62(2)(c) requires details only of searches undertaken by or on behalf of a native title claim group. 
The statement extracted above states that the native title claim group itself has not carried out any relevant searches. Having considered the entirety of the application there is nothing to indicate that the native title claim group otherwise has the results or details of non-native title rights and interests within the application area.  I am satisfied that, in these circumstances, the information required by s. 62(2)(c) has been provided. 
Description of native title rights and interests: s. 62(2)(d)
The application must contain a description of native title rights and interests claimed in relation to particular lands and waters (including any activities in exercise of those rights and interests), but not merely consisting of a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or that have not been extinguished, at law.
The application contains all details and other information required by s. 62(2)(d).
Schedule E of the application contains a description of the native title rights and interests claimed within particular lands and waters (an extract of these rights and interests can be seen in my reasons for s. 190B(4)).  I am satisfied that this description is not merely a statement to the effect that the native title rights and interests are all native title rights and interests that may exist, or have not been extinguished, at law.  

Description of factual basis: s. 62(2)(e)
The application must contain a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, and in particular that:
	the native title claim group have, and the predecessors of those persons had, an association with the area, and

there exist traditional laws and customs that give rise to the claimed native title, and
the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application contains all details and other information required by s. 62(2)(e).
As is clear from the wording of s. 62(2)(e), an applicant is required to only provide a general description of the factual basis on which it is asserted that the native title rights and interests claimed exist, having particular regard to the matters specified at s. 62(2)(e)(i) to (iii).
This requirement was considered by the Full Court (French, Moore and Lindgren JJ, as his Honour French J then was) in Gudjala People #2 v Native Title Registrar [2008] FCAFC 157 (Gudjala #2 FC), where the Court found:
...it is only necessary for an applicant to give a general description of the factual basis of the claim and to provide evidence in the affidavit that the applicant believes the statements in that general description are true...of course the general description must...be something more than assertions at a high level of generality...the applicant is not required to provide evidence that proves directly or by inference the facts necessary to establish the claim —at [92].
That is, something more than assertions at a high level of generality are required to satisfy s. 62(2)(e), noting of course, that my task at s. 190C(2) ‘is confined to ensuring the application...contains what is required by ss. 61 and 62’: Doepel —at [16]. 
Schedule F of the application provides a description of the factual basis on which it is asserted that the claimed native title rights and interests exist, having regard to the specific requirements of s. 62(2)(e)(i) to (iii). Schedule G and M provide further information in regards to some of these requirements. 
In my view, the information provided in the application is limited and very general. However having regard to the procedural nature of 190C(2), which does not require me to consider the sufficiency of this information, I am satisfied that this requirement has been met. The information within the application does specifically refer to the Mandingalbay Yidinji-Gunggandji native title claim group and does not merely recite the particular statements at s. 62(2)(e). I note that as to whether the factual basis is sufficient to support the relevant assertions is not the task of s. 190C(2), but rather s. 190B(5). 
Activities: s. 62(2)(f)
If the native title claim group currently carries out any activities in relation to the area claimed, the application must contain details of those activities.
The application contains all details and other information required by s. 62(2)(f).
Schedule G of the application describes the various activities which are currently carried out by members of the native title claim group in relation to the area claimed. 
Other applications: s. 62(2)(g)
The application must contain details of any other applications to the High Court, Federal Court or a recognised state/territory body of which the applicant is aware, that have been made in relation to the whole or part of the area covered by the application and that seek a determination of native title or of compensation in relation to native title.
The application contains all details and other information required by s. 62(2)(g).
Schedule H of the application provides, in summary, information that while historically there were of land and waters covered by this application which were also covered by other native title applications, these overlaps were removed, such that ‘no previous native title applications cov[er] the area covered by the application’. 
Section 29 notices: s. 62(2)(h)
The application must contain details of any notices given under s. 29 (or under a corresponding provision of a law of a state or territory) of which the applicant is aware that relate to the whole or a part of the area covered by the application.
The application contains all details and other information required by s. 62(2)(h).
Schedule I of the application states:
The applicant is not aware of any notices under section 29 of the Act (or under a corresponding provision of a law of the State of Queensland) that have been given and that relate to the whole or a part of the area.
Subsection 190C(3)
No common claimants in previous overlapping applications
The Registrar/delegate must be satisfied that no person included in the native title claim group for the application (the current application) was a member of the native title claim group for any previous application if:
	the previous application covered the whole or part of the area covered by the current application, and

the previous application was on the Register of Native Title Claims when the current application was made, and
the entry was made, or not removed, as a result of the previous application being considered for registration under s. 190A.
The application satisfies the condition of s. 190C(3).
Before I am required to consider whether there are members in common between this application and a previous application I must be satisfied that each of the conditions specified at ss. 190C(3)(a) to (c) arise in this application: State of Western Australia v Strickland (2000) 99 FCR 33; [2000] FCA 652 (Strickland) —at [9].
Did the previous application cover the whole or part of the area covered by the current application – s.190C(3)(a)?
There is currently an overlap between the current application and the neighbouring QC01/19 – Combined Gunggandji – QUD6013/98 application (the combined Gunggandji application). I note that Schedule H of the application states that while there was previously an overlap between these two applications they no longer overlap following amendment of the combined Gunggandji application on 27 April 2001 and 4 June 2008. However an error relating to the written description of the external area subject to the application has resulted in a new overlap between the two applications. I understand that the overlap arises because of an inaccurate coordinate point in the external boundary description within attachment B of the application. I understand that this arises from an unintentional error. This likely explains the applicant’s belief as stated in Schedule H and Schedule O that the overlap was removed some years ago.
In considering the identified overlap, I have had regard to the geospatial assessment and overlap analysis dated 11 May 2010 (GeoTrack: 2010/0713) (geospatial report) which identifies the area of overlap between the applications as 0.001 square kilometre in size. I have also had regard to an email from Geospatial Services, dated 27 August 2010 which explains, and depicts, the overlap between these applications. I am informed by Geospatial Services that the overlap is the result of human error in the plotting of a particular coordinate point on the northern boundary of the application. At a point along that boundary the application area is incorrectly plotted to the coordinate Longitude 145.870600° East. That coordinate should have referred to coordinate Longitude 145.870594° East. The result of this error is to create a narrow but lengthy overlap, as shown in the following sketch prepared by Geospatial Services:
sketch (4)
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As can be seen from this sketch the overlap is approximately 0.6 metres wide and while lengthy, does not intrude greatly into the combined Gungandji claim area. I accept that this overlap is minor, technical and arises as a result of human error and was not intended by the applicant. Nonetheless it is a real overlap. Accordingly, I am satisfied that the condition in paragraph (a) arises in this instance.
Was the combined Gungandji claim entered onto the Register at the time the current application was made – s. 190C(3)(b)?
The combined Gungandji claim is a combination application which combines the following applications:
·	QC94/8 – Gurubana Gunggandji – QG6005/98, which was lodged with the Registrar on 16 September 1994 and entered onto the Register on 17 February 1995; and
·	QC95/8 – Murgha and Shrieber on behalf of Gunggandji – QG6014/98, which was lodged with the Registrar on 19 April 1995 and entered onto the Register on 8 September 1995.
Each of the pre-combined applications was considered and accepted for registration pursuant to s. 190A of the Act— Gurubana Gunggandji QG6005/98 was accepted for registration on 23 September 1999. Murgha and Shrieber on behalf of Gunggandji QG6014/98 was accepted for registration on 27 September 1999. 
As I have outlined above the current application is also a combination application which combined two native title determination applications. Each of those pre-combined applications were lodged with the Registrar, and thus made, on 25 September 1998. 
Based on this information I am satisfied that at the time the current application was made, the combined Gunggandji application was entered on the Register and thus satisfies subparagraph 190C(3)(b).
Was the entry of the combined Gunggandji application made, or not removed as a result of consideration under s. 190A – s. 190C(3)(c)?
As I have explained above, each of the pre-combined applications, which now comprise the combined Gunggandji application, were considered and accepted for registration pursuant to s. 190A of the Act in September 1999. However, the combined Gunggandji claim was subsequently considered and not accepted for registration pursuant to s. 190A on 20 March 2003. Accordingly, the entry of this application on the Register was removed as a result of consideration under s. 190A of the Act. 
I am satisfied that the condition of s. 190C(3)(c) is not met by the combined Gunggandji application notwithstanding that it is currently entered on the Register, as a result of being considered and accepted for registration on 19 September 2008. In my view, there appears to be a temporal connection between the matters which are considered by subparagraphs 190C(3)(b) and (c). As I have explained above, subparagraph (b) requires me to consider whether an entry relating to the combined Gunggandji application was on the Register at the time the current application was made. I understand that subparagraph (c) is concerned with whether that entry of the application on the Register was made, or not removed, as a result of consideration under s. 190A. In my view, the condition at s. 190C(3)(c) is not concerned with whether the combined Gunggandji application is on the Register at the time the current application is considered for registration. Rather, its focus is upon the entry of that application on the Register at the time the current application was made and whether that entry alone was made or not removed as a result of consideration under s. 190A after the making of the current application. 
As subparagraph (c) is concerned only with the entry of the combined Gunggandji application at the time the current application was made, I am satisfied that the condition in subparagraph (c) does not arise in this instance. The combined Gunggandji application was considered and accepted for registration pursuant to s. 190A in 1999 and so the entry of that application remained on the Register. However, that entry was removed from the Register in September 2003 as a result of consideration under s. 190A of the Act. Based on my understanding that there is a temporal relationship between the conditions in subparagraphs (b) and (c), it is not relevant in my view, for the purposes of subparagraph(c) that the combined Gunggandji application was subsequently re-entered onto the Register in 2008. 
As I am not satisfied that each condition of s. 190C(3) arises in this instance, I do not need to consider whether any member of the native title claim group for the current application is a member of the native title claim group for the Combined Gunggandji application. 
For these reasons I am satisfied that the application satisfies the requirements of s. 190C(3). 
Subsection 190C(4)
Authorisation/certification
Under s. 190C(4) the Registrar/delegate must be satisfied that either:
	the application has been certified under Part 11 by each representative Aboriginal/Torres Strait Islander body that could certify the application, or

the applicant is a member of the native title claim group and is authorised to make the application, and deal with matters arising in relation to it, by all the other persons in the native title claim group.

Note: The word authorise is defined in section 251B.

Under s. 190C(4A), the certification of an application under Part 11 by a representative Aboriginal/Torres Strait Islander body is not affected where, after certification, the recognition of the body as the representative Aboriginal/Torres Strait Islander body for the area concerned is withdrawn or otherwise ceases to have effect.  
I must be satisfied that the requirements set out in either ss. 190C(4)(a) or (b) are met, in order for the condition of s. 190C(4) to be satisfied. 
For the reasons set out below, I am satisfied that the requirements set out in s. 190C(4)(a) are met because the application has been certified by each representative Aboriginal/Torres Strait Islander body that could certify the application.
Attachment R to the application provides a certificate dated 5 June 2007 issued by North Queensland Land Council Native Title Representative Body Aboriginal Corporation (NQLC). 
The scope of my task under s. 190C(4)(a) was considered in Doepel where Mansfield J found:
Section 203BE(2) provides emphatically that the representative body ‘must not’ provide its certificate unless it is of the opinion that all the persons in the native title claim group have authorised the applicant to make the application and to deal with matters arising in relation to it ... section 190C(4)(a) does not leave some residual obligation upon the Registrar, once satisfied of the matters to which s 190C(4)(a) expressly refers, to revisit the certification of the representative body... s 190C(4)(a) does not require the Registrar to consider the correctness of the certification by the representative body, but only its compliance with the requirements of s 203BE: —at [81] to [82]
As is clear by the wording of s. 190C(4)(a), an application must be certified by each Aboriginal/Torres Strait representative body (representative body) that could certify the application. 
A representative body can certify an application for a determination of native title where that application relates to areas of land or waters wholly or partly with the area for which the body is a representative body: s. 203BE(1)(a).  For the following reasons, I am satisfied that the application has been certified by all representative bodies that could so certify. 
Schedule K of the application states that NQLC is the representative body for the area covered by the application.  No other representative bodies are identified in the application.  I note that there are sworn affidavits from the persons jointly comprising the applicant that the information in the application is true. 
I have also had regard to the geospatial report which identifies all representative bodies whose area is covered by the application.  The assessment and overlap analysis identifies only NQLC as having areas in common with the current application.  
The certificate, provided at attachment R of the application relevantly states:
NQLC, as the representative Aboriginal/Torres Strait Islander body recognised under Section 203AD of the Native Title Act 1993 (“Act”) for the Cairns region hereby certifies...
As I am satisfied that all representative bodies who could certify the application have done so, I need only consider whether the requirements of Part 11, specifically s. 203BE, are satisfied within the certificate and not matters relating to the basis on which the certification was provided, including the sufficiency or legitimacy of the reasons why NQLC holds the opinions it does: Doepel —at [80]; Wakaman People #2 v Native Title Registrar and Authorised Delegate [2006] FCA (Wakaman) —at [32]. 
I am satisfied that the certification contains the necessary information and opinions as required by s. 203BE(4), which provides:
A certification of an application for a determination of native title by a representative body must:
	include a statement to the effect that the representative body is of the opinion that the requirements of paragraphs (2)(a) and (b) have been met; and

briefly set out the body’s reasons for being of that opinion; and
where applicable, briefly set out what the representative body has done to meet the requirements of subsection (3). 
The requirements of ss. 203BE(2)(a) and (b) are:
A representative body must not certify under paragraph (1)(a) an application for a determination of native title unless it is of the opinion that:
	all the persons in the native title claim group have authorised the applicant to make the application and to deal with matters arising in relation to it; and
	all reasonable efforts have been made to ensure that the application describes or otherwise identifies all the other persons in the native title claim group


Satisfaction of s. 203BE(4)(a)
The certificate contains a statement that NQLC ‘is of the opinion that the requirements of paragraphs 203BE(2)(a) and (b) of the Act have been met’.  The certificate then sets out these opinions in the same form as they appear at s. 203BE(2).

Satisfaction of s. 203BE(4)(b)
As I have noted above, my task at s. 190C(4)(a) is limited to being satisfied that a certificate contains the information required, and whether that information is sufficient to support the opinions of a representative body or indeed whether the information is correct. 
All that is required of me is to be satisfied that the certificate ‘briefly sets out’ NQLC’s reasons for holding these opinions.  It is my view that, as a matter of logic, these reasons must have some factual or logical connection to the opinions set out within a certificate.  
The certificate provides NQLC’s reasons for being of the opinions set out at s. 203BE(2).  Broadly these reasons relate to the engagement of anthropological consultants who have undertaken ‘extensive research in the region, including in relation to the land and waters covered by the application’. The certificate also provides that the description of the native title claim group has been the subject of consideration by members of the native title claim group with instructions provided to the claim group’s legal representative. The certificate also refers to an expert anthropological report which concludes that the claim group as presently described in the application is properly constituted. As to the authorisation of the applicant, NQLC provides reasons relating to the traditional decision-making process by which decisions regarding authorisation were made by senior elders of the native title claim group.  Brief details of this process are provided in the certificate. The reasons also outline steps taken to notify and advertise members of the native title claim group of the authorisation of the application.  
As NQLC has briefly provided the reasons as to why it holds the opinions at s. 203BE(2) and, to the extent it is necessary, there is a logical connection between these reasons and the opinions required, I am satisfied that s. 203BE(4)(b) is satisfied. 
Satisfaction of s. 203BE(4)(c)
The certificate states that the area covered by the Mandingalbay Yidinji-Gunggandji native title application is not also covered, in whole or part, by any other application.  The certificate also states that NQLC does not intend to lodge any other claim which would overlap the application and is further unaware of any intention by another to do so. 
I refer to my reasons regarding s. 190C(3) and note that there is a small overlap between this application and QUD 6013/01 Combined Gunggandji. However, as I have indicated above, I am not required to enquire as to the correctness of statements made in a certificate and, largely, I must confine my consideration of s. 190C(4)(a) to the contents of a certificate. 
Accordingly as the certificate does contain a statement which addresses the requirements of s. 203BE(4)(c) and the correctness of that statement is not a matter for my consideration, I am satisfied that the requirement of s. 203BE(4)(c) is met. 
As the certificate is in writing, has been made by all representative bodies who could make it and satisfies the requirements of s. 203BE(4), I am satisfied that the requirements of s. 190C(4)(a) have been met. 

Merit conditions: s. 190B
Subsection 190B(2)
Identification of area subject to native title
The Registrar must be satisfied that the information and map contained in the application as required by ss. 62(2)(a) and (b) are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters.
The application satisfies the condition of s. 190B(2). 
Identification of the external boundaries of the area claimed by the application
Attachment B of the application states ‘the external boundaries of the area covered by the application are those areas of land and waters more particularly described in Attachment B1’. At Attachment B1, the application area is described by metes and bounds referencing specific land parcels, geographic coordinates, topographic features and the High Water Mark. 
Attachment C of the application contains three maps. The first of these maps was prepared by the Tribunal’s Geospatial Services on 23 February 2009 and is titled ‘Native Title Determination Application – QUD 6016/01 Combined Mandingalbay Yidinji-Gunggandji (QC99/39)’ (the first map). This map contains the following features:
·	The external boundary of the application area depicted by a dark solid outline;
·	Labelled islands;
·	Tenure classes and labels for particular areas;
·	Scalebar, northpoint, coordinate grid;
·	Notes relating to the source, currency and datum of data used to prepare the map.
The second map was prepared by the Department of Natural Resources and Mines, for the Queensland Government, on 2 May 2005 and is titled ‘Map showing proposed amendment to the native title claimant application QC99/39 by the combined Mandingalbay Yidinji-Gunggandji People (Federal Court No. Q6016/01)’ (the second map). But for the absence of a coordinate grid, this map contains similar features to the first. 
The third map is a map without any information as to its author or date of preparation. It appears to be a map prepared using unidentified mapping resources available from the internet (the third map). There are various hatchings and markings on this map, however in the absence of a legend it is not clear what these various markings refer to. It appears that some of the marked areas are within the current application and some are not. I understand that some of those areas not within the current application area may have historically been claimed by the application. 
I have had regard to the geospatial report dated 11 May 2010. This provides the opinion of Geospatial Services that the written description at Attachment B1 and the first map are consistent and identify the application area with reasonable certainty. The geospatial report does not refer to the second or third maps. 
To the extent that Geospatial Services has offered its opinion regarding Attachment B1 and the first map, I accept and rely on that opinion. 
However, some comment is required about the second and third map. The second map includes land and waters within the application area which are not included within the first map. This area is to the north east of the area marked ‘Area 1’ in the first map. The geospatial report makes some comment in relation to this. It notes ‘it is understood that there is an area of land to the north east of Area 1 that has been inadvertently omitted from the application area’ as depicted in the first map. I have previously explained that there were two mistakes within the written description; the first being to create an overlap with combined Gunggandji and the second being an omission of an area of land from the application area. I understand that the area depicted on the second map which does not appear on the first map, is that omitted area. 
Despite the inconsistency between the second and first map, and the apparent omission in the written description of an area of land adjacent to the northern part of the eastern boundary, I understand the statement at Attachment B to mean what it says. The application area is that which is described at Attachment B1. The first map depicts that area. I am satisfied that the information within the application is sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land and waters. It is an entirely separate, and irrelevant, question as to whether this area accurately reflects the intention of the applicant. 
While the second map does not wholly assist with identifying this area, it does not, in my view, create uncertainty about the area of land and waters within the external boundary of the application. Much the same can be said for the third map. That map does not assist in depicting the application area. As I have outlined, it is unclear what that map is actually depicting. Nonetheless I do not consider that they render Attachment B uncertain as it refers to the external boundary description at Attachment B1 being the area subject to the claim.
Identification of areas within the external boundary which are not covered by the application
Attachment B lists general classes of activities and non-native title rights and interests.  Where any land or waters within the external boundary of the application are burdened by these rights or interests, those land and waters are not covered by the application. 
I note the decision of Daniel for the Ngaluma People and Monadee for the Injibandi People v Western Australia [1999] FCA 686 (Daniel) which considered whether a ‘description of a class or formula character of an area of exclusion’ could be a sufficient description for the purposes of s. 62(2)(e).  In Daniel the Court found that a description in this manner could be satisfactory in circumstances where an applicant had no tenure information with which to provide a more fulsome description—at [32].
As I have previously noted, Schedule D states that no searches have been undertaken by the native title claim group. There is no information within the application, or otherwise available to me, which suggests that this is not the case.
I am satisfied that the application provides a description which enables the identification of the area covered by the application and any areas within that boundary which are excluded from the application. 
For the reasons above, I am satisfied that the information and map contained in the application are sufficient for it to be said with reasonable certainty whether native title rights and interests are claimed in relation to particular land or waters. 
Subsection 190B(3)
Identification of the native title claim group
The Registrar must be satisfied that:
	the persons in the native title claim group are named in the application, or

the persons in that group are described sufficiently clearly so that it can be ascertained whether any particular person is in that group.
The application satisfies the condition of s. 190B(3).
Schedule A of the application contains the following description of the native title claim group:
The individuals who comprise the Mandingalbay Yidinji-Gunggandji native title claim group, on whose behalf the application is made, are all the descendants (whether reckoned by birth or customary adoption) of the following people, or those persons who have been adopted in accordance with the traditional laws and customs of the Mandingalbay Yidinji-Gunggandji native title claim group by such descendants:

Albert Underwood
Billy Brown
Billy Church/Goondor
Kari, father of George Christian
Kutubi/Bertie Harris
Djarradjoen
Jinny Katchewan of Cape Grafton
Maggie 1
Maggie 2
Nora
Mandi Tjapir
Mary Ann
Menmuny
King Jaohn Barlow
Merumanai
Nego
Nengo
Nellie married to Loui,
Mandekala and Njemnga/Njewnga of Cape Grafton
Rosie of Buffabadoo
Tonkobulo of Kings Beach
Paddy of Jilji
Billy of Buddabadoo
Harry Myngha
Jabulum Mandingalpai (aka Jimmy)

Descent from the above identified ancestors of the Mandingalbay Yidinji-Gunggandji native title claim group can be traced either through patrifilial or matrifilial links. 

Whether a particular person has been adopted in accordance with the traditional laws and customs of the Mandingalbay Yidinji-Gunggandji native title claim group is determined where members of the relevant kin network of a child recognise the child as being sufficiently in charge of the adoptive parent(s) or other kin, such that the term to “grow someone up” has become an appropriate description and is in use in the community regarding the relationship between those persons and the child. 
As this claim group description does not name each member of the claim group, I must consider the requirements of s. 190B(3)(b). 
In considering whether a claim group description is sufficiently clear for the purposes of s. 190B(3)(b) I do not consider the accuracy, or correctness, of the claim group description or whether ‘there is a cogent explanation of the basis upon which [the members] qualify for such identification’: Gudjala People #2 v Native Title Registrar [2007] FCA 1167 (Gudjala #2 [2007]) at [33]; Doepel —at [47].
Rather, I need only consider whether the claim group description is sufficiently clear to allow for it be ascertained whether any particular person is in that group, even if some factual enquiry would be required before it could be determined whether a particular person is such a member: Western Australia v Native Title Registrar and Ors [1999] 95 FCR 93 (WA v NTR) —at [67].  
As is clear from the naive title claim group description there are broadly two methods of recruitment into the native title claim group:
	persons who, through birth, whether from a matrifilial or patrifilial basis, are descendants of the persons named in the claim group description (named ancestors);
	persons who, through adoption, are descendants of the named ancestors. 

I note that an explanation is provided at Schedule A as to the rules or principles by which a person is adopted in accordance with the traditional laws and customs of the Mandingalbay Yidinji-Gunggandji native title claim group. I am satisfied that this explanation of the rules or principles by which a person is adopted into the Mandingalbay Yidinji-Gunggandji native title claim group is sufficiently clear so that it can be determined whether a particular person is within the claim group as a result of adoption.  
The starting point is a particular person.  It is then necessary to determine that individual’s kin network, a matter which could be determined by factual enquiry.  Inquiry is then required to be made with members of that network as to whether they recognise the term to ‘“grow someone up”’ as an appropriate descriptor, which is used, of the relationship between the particular individual and their adoptive parent/s. Whilst in all cases it is necessary to undertake some factual enquiry, the description is sufficiently clear to enable it to be ascertained whether a person is or is not a member of the claim group. 
I am also satisfied that the description is sufficiently clear so that it can be ascertained whether a particular person is a member of the native title claim group through birth.  Where a person, either through their mother or father, is a descendant by birth of one the named ancestors they are a member of the native title claim group.  I am satisfied that, whether or not factual enquiry would be required in certain instances, the description is sufficiently clear to enable it to be ascertained whether a person is or is not a member of the claim group. 
For these reasons I am satisfied that the requirements of s. 190B(3) have been met. 
Subsection 190B(4)
Native title rights and interests identifiable
The Registrar must be satisfied that the description contained in the application as required by s. 62(2)(d) is sufficient to allow the native title rights and interests claimed to be readily identified.
The application satisfies the condition of s. 190B(4).
In considering whether the description of the claimed native title rights and interests is sufficient to allow the native title rights and interests to be readily identified I must be satisfied that they are understandable and have meaning: see Doepel —at [99]. 
I understand that my task at s. 190B(4) is not to consider whether the claimed native title rights and interests are established within a particular application.  That is, broadly, the task which is required by s. 190B(6).  
Schedule E of the application contains the description of the native title rights and interests claimed, and provides:
The native title rights and interests claimed are the rights to possession, occupation, use and enjoyment of the claimed area to the exclusion of all others which are exercisable in accordance with the laws of the State of Queensland and the Commonwealth of Australia. 
Where any part of the claimed area has been the subject of a previous non-exclusive possession act (s.23F) the native title rights and interests claimed are not to the exclusion of all others, and include the following non-exclusive rights and interests:
	to access and be physically present on the claimed area in accordance with traditional laws and customs;

(ii)	to camp on the claimed area in accordance with traditional laws and customs, not including the right to reside permanently or build permanent structures or fixtures;
(iii)	to hunt, fish and gather on the claimed area for the purpose of satisfying personal, domestic and non-commercial communal needs in accordance with the traditional laws and customs;
	to take, use and enjoy the natural resources of the claimed area for the purpose of satisfying personal, domestic and non-commercial communal needs in accordance with traditional laws and customs;

to maintain and protect from physical harm, by lawful means, places in the claimed area of importance to the native title holders in accordance with traditional laws and customs;
	to perform social, cultural, religious, spiritual or ceremonial activities in the claimed area and invite others to participate in those activities in accordance with traditional laws and customs;
to pass on native title in relation to the claimed area in accordance with traditional laws and customs;
to make decisions in accordance with traditional laws and customs concerning access to the claimed area and use and enjoyment of the claimed area by aboriginal people who are governed by the traditional laws of knowledge, and traditional customs observed by, the native title holders; and
to determine membership and affiliation to the native title holders in accordance with traditional laws and customs.
I am satisfied that all of the above rights and interests are readily understandable and otherwise identifiable as native title rights and interests for the purposes of s. 190B(4) of the Act. 
Subsection 190B(5)
Factual basis for claimed native title
The Registrar must be satisfied that the factual basis on which it is asserted that the native title rights and interests claimed exist is sufficient to support the assertion. In particular, the factual basis must support the following assertions:
	that the native title claim group have, and the predecessors of those persons had, an association with the area, and

that there exist traditional laws acknowledged by, and traditional customs observed by, the native title claim group that give rise to the claim to native title rights and interest, and
that the native title claim group have continued to hold the native title in accordance with those traditional laws and customs.
The application does not satisfy the condition of s. 190B(5) because the factual basis provided is not sufficient to support each of the particularised assertions in s. 190B(5), as set out in my reasons below.
This matter was raised in my preliminary assessment of the application. As I have noted above the applicant has not provided further information for my consideration in relation to these requirements or otherwise responded to the matters raised in the preliminary assessment.
The nature of this task was considered by Mansfield J in Doepel where his Honour found:
Section 190B(5) is carefully expressed. It requires the Registrar to consider whether the “factual basis on which it is asserted” that the claimed native title rights and interests exist “is sufficient to support the assertion”. That requires the Registrar to address the quality of the asserted factual basis for those claimed rights and interests; but only in the sense of ensuring that, if they are true, they can support the existence of those claimed rights and interests. In other words, the Registrar is required to determine whether the asserted facts can support the claimed conclusions. The role is not to test whether the asserted facts will or may be proved at the hearing, or to assess the strength of the evidence which may ultimately be adduced to establish the asserted facts —at [17]; affirmed in Gudjala #2 FC —at [54] and [83]. 
The requirements of s. 190B(5) were considered further by the Full Court in Gudjala #2 FC where the Court found:
[I]t is only necessary for an applicant to give a general description of the factual basis of the claim and to provide evidence in the affidavit that the applicable believes the statements in that general description are true. Of course the general description must be in sufficient detail to enable a genuine assessment of the application by the Registrar . . . and be something more than assertions at a high level of generality. . . [t]he applicant is not required to provide evidence that proves directly or by inference the facts necessary to establish the claim’ —at [92].
I have considered each of the three assertions set out in the three paragraphs of s. 190B(5) in turn before reaching this decision.
Reasons for s. 190B(5)(a)
I am not satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(a).
The term ‘association’ is not defined in the Act. It is a term which is to be understood and informed having regard to the information provided within an application and what it asserts the nature of a claim group’s association to be: Martin v Native Title Registrar [2001] FCA 16 (Martin) —at [26]. That is, association does not necessarily require physical presence of native title claim group members on the land and waters subject to the application, nor does it mandate information to support an assertion that there are spiritual associations with that area. 
However, whatever the nature of a claim group’s association with the land and waters subject to the application, the factual basis must be sufficient to support an assertion that the association is with the entire area subject to the application: Martin —at [26].
Further the factual basis must also support the assertion that the whole native title claim group have an association with the land and waters subject to the application and that the predecessors of that group had an association with that area since European settlement: Gudjala #2 [2007]—at [52].
Schedule F of the application states:
	The Mandingalbay Yidinji-Gunggandji native title claim group has ancestral connections to (or otherwise has as its predecessors) the community that was present on and connected to the land and waters of the claim area at the time that those places became part of the colony of New South Wales, ie on 26 January 1788.

The Mandingalbay Yidinji-Gunggandji native title claim group has ancestral connections to (or otherwise has as its predecessors) the community that was present on and connected to the land and waters of the claim area at the time that those places became part of the Commonwealth of Australia, on or after 1 January 1901. 
The members of the Mandingalbay Yidinji-Gunggandji native title claim group acknowledge and observe traditional laws and customs. 
Those laws and customs are based on the traditional laws and customs of the community that was present on and connected to the land and waters of the claim area prior to 26 January 1788. 
Examples of facts giving rise to the assertion of native title include:
	Members of the Mandingalbay Yidinji-Gunggandji native title claim group continue to have a close association, including spiritual connection, with the claim area according to their traditional law and custom.

Members of the Mandingalbay Yidinji-Gunggandji native title claim group continue to pass on to their descendants’ traditional laws and customs, stories and beliefs concerning their traditional country including the claim area[.]
Members of the Mandingalbay Yidinji-Gunggandji native title claim group continue to use the claim area for traditional hunting and fishing and for the gathering of traditional bush medicines and other materials. 
Members of the Mandingalbay Yidinji-Gunggandji native title claim group continue to care for their traditional country, including the claim area, in accordance with traditional laws and customs passed down to them by their forebears and predecessors. 
Members of the Mandingalbay Yidinji-Gunggandji native title claim group continue to exercise a body of traditional laws and customs which has been passed down to them from generation to generation by their forebears and predecessors. Such traditions and customs include traditional laws and customs which deal with caring for country, controlling access to country, the holding of ceremonies on traditional country, the use and care for traditional country. 
Schedule G of the application provides information about activities carried out by members of the claim group within the application area today. It also repeats the information provided at paragraph [4](e) above. 
Schedule M of the application provides the following information:
Throughout the whole of the time for which written records exist in relation to such matters and throughout the whole of the time for which oral history accounts exist in relation to such matters, the members of the Mandingalbay Yidinji-Gunggandji native title claim group between them (and as their ancestors between them have done continuously in the past) use, occupy and enjoy the whole of the claim area, through the physical presence and residence of the vast majority of them on the claim area.
Many members of the Mandingalbay Yidinji-Gunggandji native title claim group continue to reside within the claim area and to exercise their native title rights by, amongst other things, hunting, fishing and taking part in ceremonial activities within the claim area.
The Mandingalbay Yidinji-Gunggandji native title claim group’s traditional laws and customs acknowledge that, within the group, there may be certain individuals, families or sub-groups which will have sometimes stronger and sometimes lesser rights and responsibilities in relation to particular areas of land and waters within the claim area and the nature and incidents of such differentiations will be determined in accordance with their traditional laws and customs. 
In my view the information does not rise above being assertions at a high level of generality and is not sufficient to support the assertion that the native title claim group have, and its predecessors had, an association with the area. The information I have extracted above lacks geographic particularity in relation to any part of the application area: see Martin at [26]. Further there is no information which is sufficient to support the assertion that the whole native title claim group have, and its predecessors had, an association with that area. The information is general and simply makes broad references about activities of unidentified and unknown members of the claim group which occur within unidentified and unknown areas subject to the application. 
In Gudjala People #2 v Native Title Registrar [2009] FCA 1572 (Gudjala #2 [2009]) Dowsett J cautioned that care must be taken not to treat information which was ‘really only an alternative way of expressing the claim or some part thereof’ as a description of the factual basis —at [29]. Insofar as the application refers to the association of the predecessors of the native title claim group it is my view that this information is general and is really an alternative way of expressing the assertion that those persons had such an association. 
In particular paragraphs [1] and [2] of Schedule F and information within Schedule M, relates to the association of the predecessors of the native title claim group with the application area. This information effectively provides that at particular points in time there was an unidentified community of Aboriginal people present on and connected to the application area. In my view this is an alternative way of expressing the assertion that the predecessors of the native title claim group had an association with the application area. It does not offer any factual basis in support of that assertion. 
For these reasons I am not satisfied that there is a factual basis which is sufficient to support the assertion that the native title claim group have, and its predecessors had, an association with the area. 
Reasons for s. 190B(5)(b)
I am not satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(b).
The term ‘traditional’ was considered by the High Court in Members of the Yorta Yorta Aboriginal Community v State of Victoria and Ors (2002) 214 CLR 422; [2002] HCA 58. In that instance the majority found that a law or custom would be ‘traditional’ where:
·	the origin or the content of the law or custom concerned is found in the normative rules of the relevant society which existed before the assertion of sovereignty by the Crown—at [46];
·	the law or custom has been passed from generation to generation of a society, usually by word of mouth or common practice —at [46];
·	the normative system which existed before sovereignty has had a continuous existence and vitality since sovereignty —at [47]; and
·	the acknowledgement and observance of the law or custom has continued substantially uninterrupted since sovereignty —at [87].
It is appropriate that I have regard to this understanding of the meaning of ‘traditional’ when considering whether there is a factual basis which is sufficient to support the assertion that there are traditional laws acknowledged and traditional customs observed by the native title claim group: see Gudjala #2 [2007]—at [25], [62], [63] and [82]; Gudjala #2 [2009]—at [22]. This was not criticised by the Full Court in Gudjala #2 FC. 
Having regard to the information contained in Schedule F, I am not satisfied that it is sufficient to support the assertion that there are traditional laws acknowledged and traditional customs observed by the native title claim group. 
There is no information to support the assertion that there was a society in the application area at the time of the acquisition of sovereignty. As I have explained above, it is my view that the information at paragraphs [1] and [2] of Schedule F and Schedule M is merely an alternative way of expressing the claim. 
Further, while the information at Schedule F describes particular laws and customs of the native title claim group, there is no information which supports the assertion that they are traditional. To simply describe them as being traditional is not sufficient to support that particular assertion: Gudjala #2 [2009] —at [29] and [53]. 
For these reasons I am not satisfied that there is information which is sufficient to support this particular assertion.
Reasons for s. 190B(5)(c)
I am not satisfied that the factual basis provided is sufficient to support the assertion described by s. 190B(5)(c).
I refer to my reasons above regarding s. 190B(5)(b). Where I am not satisfied that there is a factual basis which is sufficient to support that particular assertion, I cannot be satisfied that there is a factual basis which is sufficient to support the assertion that the native title claim group continue to hold native title in accordance with those traditional laws and customs. 
Subsection 190B(6)
Prima facie case
The Registrar must consider that, prima facie, at least some of the native title rights and interests claimed in the application can be established.
The application does not satisfy the condition of s. 190B(6). I consider that none of the claimed rights and interests can be prima facie established.
The term ‘native title rights and interests’ is defined at s. 223(1) of the Act.  It is, in my view, appropriate that I have regard to this definition when considering whether a particular claimed native title right or interest is established prima facie.  
Section 223(1) provides that a ‘native title right or interest’ is one which, inter alia, is possessed under the traditional laws and customs of the relevant native title holders. In this regard there is a relationship between the information considered for the purposes of s. 190B(5) and the considerations required by s. 190B(6): Gudjala #2 [2007] at —[85] to [87]; Gudjala #2 [2009] —at [84]. 
The question as to the nature of a native title claim group’s traditional laws and customs is the focus of s. 190B(5)(b). That section requires the Registrar to be satisfied that there is factual basis which is sufficient to support the assertion that there exist traditional laws acknowledged, and traditional customs observed, by the native title claim group that give rise to the claim to native title rights and interests. As I have explained above at s. 190B(5)(b), I am not satisfied that the applicant has provided a factual basis which is sufficient to support such an assertion.  
It follows that without a sufficient factual basis for the assertions in s. 190B(5), I cannot be satisfied that any of the claimed native title rights or interests can be established prima facie. 
Subsection 190B(7)
Traditional physical connection
The Registrar must be satisfied that at least one member of the native title claim group:
	currently has or previously had a traditional physical connection with any part of the land or waters covered by the application, or

previously had and would reasonably be expected to currently have a traditional physical connection with any part of the land or waters but for things done (other than the creation of an interest in relation to the land or waters) by:
	the Crown in any capacity, or

a statutory authority of the Crown in any capacity, or
any holder of a lease over any of the land or waters, or any person acting on behalf of such a holder of a lease.
The application does not satisfy the condition of s. 190B(7).
In Doepel Mansfield J explained the requirement of s. 190B(7):
Section 190B(7) imposes a different task upon the Registrar. It does require the Registrar to be satisfied of a particular fact or particular facts. It therefore requires evidentiary material to be presented to the Registrar . . . [t]he focus is upon the relationship of at least one member of the native title claim group with some part of the claim area. It can be seen, as with s 190B(6), as requiring some measure of substantive (as distinct from procedural) quality control upon the application if it is to be accepted for registration: —at [18].
While it is not defined in the Act, the term ‘traditional physical connection’ was considered by Dowsett J in both Gudjala #2 [2007] and Gudjala #2 [2009]. In each instance his Honour considered that this term should be understood as requiring a physical connection to any part of the land and waters subject to the claim ‘in exercise of a right or interest in land or waters held pursuant to traditional laws and customs’: Gudjala #2 [2009] —at [84]; Gudjala #2 [2007]—at [89]. 
As I have explained at s. 190B(5) I am not satisfied that the factual basis supports an assertion that there are traditional laws and customs acknowledged and observed by the native title claim group which give rise to the claim to native title rights and interests. 
It must follow in my view that I likewise cannot be satisfied that at least one member of the native title claim group has a traditional physical connection with any part of the application area, as that term was explained by Dowsett J in Gudjala #2 [2007] and Gudjala #2 [2009]. 
Subsection 190B(8)
No failure to comply with s. 61A
The application and accompanying documents must not disclose, and the Registrar must not otherwise be aware, that because of s.61A (which forbids the making of applications where there have been previous native title determinations or exclusive or non-exclusive possession acts), the application should not have been made.

Section 61A provides:
	A native title determination application must not be made in relation to an area for which there is an approved determination of native title.

If :
	a previous exclusive possession act (see s. 23B) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23E in relation to the act;
a claimant application must not be made that covers any of the area.
	If:

	a previous non-exclusive possession act (see s. 23F) was done, and

either:
	the act was an act attributable to the Commonwealth, or

the act was attributable to a state or territory and a law of the state or territory has made provisions as mentioned in s. 23I in relation to the act;
a claimant application must not be made in which any of the native title rights and interests confer possession, occupation, use and enjoyment of any of the area to the exclusion of all others.
	However, subsection(2) and (3) does not apply if:

	the only previous non-exclusive possession act was one whose extinguishment of native title rights and interests would be required by section 47, 47A or 47B to be disregarded were the application to be made, and

the application states that ss. 47, 47A or 47, as the case may be, applies to it
The application satisfies the condition of s. 190B(8). I explain this in the reasons that follow by looking at each part of s. 61A against what is contained in the application and accompanying documents and in any other information before me as to whether the application should not have been made.
Reasons for s. 61A(1)
Section 61A(1) provides that a  native title determination application must not be made in relation to an area for which there is an approved determination of native title. 
In my view the application does not offend the provisions of s. 61A(1). 
I have had regard to the geospatial report which, inter alia, confirms that the application is not made in relation to an area for which there is an approved determination of native title.  I accept this information and on this basis am satisfied that the application does not offend the provisions of s. 61A(1).
Reasons for s. 61A(2)
Section 61A(2) provides that a claimant application must not be made over areas covered by a previous exclusive possession act, unless the circumstances described in subparagraph (4) apply.
In my view the application does not offend the provisions of s. 61A(2). 
Attachment B of the application defines the lands and waters which are covered by the application.  Attachment B also describes the lands and waters within the application area which are not claimed (the excluded areas).  At [2] of attachment B, the excluded areas are defined as including lands and waters presently or previously covered by a series of interests or rights.  These rights and interests reflect s. 23B(a) to (h) of the Act, which section defines a Previous Exclusive Possession Act. 
Reasons for s. 61A(3)
Section 61A(3) provides that an application must not claim native title rights and interests that confer possession, occupation, use and enjoyment to the exclusion of all others in an area where a previous non-exclusive possession act was done, unless the circumstances described in s. 61A(4) apply. 
In my view, the application does not offend the provisions of s. 61A(3).
Schedule E of the application states:
Where any part of the claimed area has been the subject of a previous non-exclusive possession act (s. 23F) the native title rights and interests claimed are not to the exclusion of all others...
On this basis I am satisfied that the application does not offend the provisions of s. 61A(3). 
Subsection 190B(9)
No extinguishment etc. of claimed native title
The application and accompanying documents must not disclose, and the Registrar/delegate must not otherwise be aware, that:
	a claim is being made to the ownership of minerals, petroleum or gas wholly owned by the Crown in the right of the Commonwealth, a state or territory, or

the native title rights and interests claimed purport to exclude all other rights and interests in relation to offshore waters in the whole or part of any offshore place covered by the application, or
in any case, the native title rights and interests claimed have otherwise been extinguished, except to the extent that the extinguishment is required to be disregarded under ss. 47, 47A or 47B.
The application satisfies the condition of s. 190B(9), because it meets all of the three sub-conditions, as set out in the reasons below.
Reasons for s. 190B(9)(a):
The application satisfies the sub-condition of s. 190B(9)(a).
Schedule Q of the application states ‘[t]he Mandingalbay Yidinji-Gunggandji native title claim group does not claim ownership of minerals, petroleum or gas which are wholly owned by the Crown’. 
Reasons for s. 190B(9)(b)
The application satisfies the sub-condition of s. 190B(9)(b).
Schedule P to the application states ‘[n]o off-shore places form part of the claim area which are covered by the application’. 
Result for s. 190B(9)(c)
The application satisfies the sub-condition of s. 190B(9)(c).
Attachment B, at [3] states ‘[s]ubject to paragraphs 5 and 6, the area covered by the application excludes any land or waters where native title has otherwise been extinguished’. Paragraphs 5 and 6 refer to particular sections of the Act which deal with circumstances where extinguishment is to be disregarded or otherwise are not to be considered previous exclusive possession acts. 
[End of reasons]
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