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Native title on pastoral leases.  1C

Alan and Karen Pedersen with Western Yalanji elder Des Brickey.

In various cases, the courts have found that 

most pastoral leases in Western Australia, 

South Australia, the Northern Territory and 

Queensland are non-exclusive pastoral leases.

On areas covered by non-exclusive pastoral 

leases, native title rights that are inconsistent 

with the leaseholder’s rights, such as the 

right of exclusive possession, are usually 

extinguished by the grant of the lease.

Pastoralists and farmers in Australia have 
rights to land under various lease arrangements 
governed by different state and territory laws.  

The terms and conditions of those leases, and 
the legislation under which they were granted, 
needs to be assessed to determine the impact 
of any particular pastoral lease on native title.  
In other words, the effect of each type of lease 
on native title should be examined on a case-
by-case basis.  

If it is found that the lease is ‘non-exclusive’, 
native title may survive on the area it covers 
but only on a non-exclusive basis, i.e. there can 
be no native title right to exclusive possession 
over those areas.  If the lease is ‘exclusive’, 
native title is usually completely extinguished 
and native title cannot be claimed over the 
area it covers.

Exclusive pastoral leases

In the Wilson v Anderson case, the High 
Court found that perpetual pastoral leases 
validly granted under New South Wales’ 
Western Lands Act 1901 (NSW) are exclusive 
pastoral leases that completely extinguish 
native title.  A special lease for grazing 
purposes validly granted under s. 116 of 
the Land Act 1933 (WA) has also been found by 
the High Court (Western Australia v Ward) to 
be an exclusive pastoral lease.  There 
may be other pastoral leases that are found 
to be exclusive.

Non-exclusive pastoral leases

A non-exclusive pastoral lease is one that 
does not give the pastoralist a right to 
exclusive possession of the leased area.  

Pastoralists Alan and Karen Pedersen have been parties 

to two consent determinations for parcels of land inside 

the Karma Waters property. The Western Yalanji people, 

including elder Des Brickey, have access to the land to 

exercise their native title rights and interests.
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